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TRANSACTIONS 

OF  THE 

First  Annual  Meeting 

OF   THE 

SOUTH  CAROimA  BAR  ASSOCIATION, 

HELD   IN   THE 

COUNTY  COURT  HOUSE,  COLUMBIA,  S.  C, 

8th  AND  9th  Decehbek,  1885. 


GENERAL  MINUTES. 


TuBSDAY  EvKNiNa,  8th  December,  1885. 

The  President,  Hon.  A.  G.  Magrath,  called  tlie  meeting  to 
order  at  8  o*clock  on  Tuesday  evening,  and  announced  that,  un- 
less a  motion  was  made  to  the  contrary,  the  Order  of  Business 
prescribed  in  By-Law  III  would  be  observed. 

On  the  President's  invitation,  Hon.  John  F.  Dillon,  of  New 
York,  and  Hon.  W.  D.  Simpson,  Chief  Justice,  occupied  seats 
beside  him. 

The  Secretary  called  the  Roll  of  Members. 

The  Opening  Address  was  then  delivered  by  the  President. 
(See  Appendix.) 

On  motion,  the  reading  of  Minutes  of  the  previous  meeting 
was  dispensed  with. 

Mr.  B.  F.  Whitner,  on  behalf  of  the  General  Council,  reported 
as  approved  the  following  nominations  for  membership:  A.  T. 
Broyles,  A.  G.  Brice,  W.  H.  Brawley,  W.  A.  Brunson,  John  D. 
Cappelmann,  C.  C.  Culp,  R.  H.  Carson,  E.  K.  Dargan,  J.  E.  Davis, 
T.  Q.  Donaldson,  Chas.  M.  Furman,  A.  C.  Haskell,  John  B.  Howe> 
J.  K.  Henry,  N.  J.  Hay nes worth,  I.  Y.  McKissick,  E.  B.  xMurray, 
J.  S.  Mailer,  W.  J.  Montgomery,  J.  P.  McNeill,  J.  B.  Moore, 
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F.  P.  McGowan,  J.  J.  Maher,  J.  K  Nettles,  P.  H.  Nelson,  G.  E. 
Prince,  W.  H.  Perry,  Benj.  II.  Kutledge,  Jr.,  Stobo  J.  Simpson, 
Chas.  Carroll  Simms,  David  P.  Verner,  W.  J.  Verdier,  G.  W.  M. 
Williams. 

On  motion,  the  Report  of  the  General  Council  was  received 
and  adopted,  and  the  nominees  were  declared  members  of  the 
Association. 

The  election  of  the  General  Council  was  next  in  order,  and  after 
due  nominations  the  following  were,  on  motion  of  Mr.  Geo.  W. 
Croft,  elected  by  acclamation.     (See  List  of  Officers.) 

RSPOBT    OP    SBCRETARY. 

The  Secretary  then  read  his  Annual  Report  as  follows,  viz: 

(a).  At  the  end  of  the  first  year  of  the  existence  of  our  Asso- 
ciation there  is  naturally  but  little  for  the  Secretary  to  report  in 
addition  to  the  Minutes  of  the  Bar  Convention  and  of  the  special 
meeting,  which  have  already  been  approved  and  embodied  in 
the  "  Report"  now  in  the  hands  of  the  members. 

(^).  The  number  of  members  on  the  roll  is  231.  By  mistake 
the  names  of  the  three  following  were  omitted  from  the  printed 
list,  viz:    J.  T.  Barron,  E.  P.  Henderson  and  J.  Ancrum  Simons. 

(c).  The  President  appointed  the  following  members  a  delega- 
tion to  represent  this  Association  at  the  Annual  Meeting  of  the 
American  Bar  Association,  viz:  E^lward  McCrady,  Jr.,  J.  J. 
Hemphill,  George  Johnstone.  They  attended  the  meeting  held 
at  Saratoga  Springs  last  August. 

{d).  Copies  of  the  Constitution  and  By-Laws,  and  of  the  Re- 
port of  the  Bar  Convention,  have  been  distributed  among  the 
meml>ers  of  the  Association.  Extra  copies  were  sent  to  the  Vice- 
Presidents  and  other  officers  for  distribution  among  members  of 
the  Bar  who  have  not  joined  the  Association. 

The  Secretary's  Report  was  received  as  information,  and  or- 
dered to  be  entered  on  the  Minutes. 

The  Treasurer  then  read  his  Annual  llejiort.  On  motion,  it  was 
received  as  information  and  entered  on  Minutes.  (See  ^^Heports** 
at  end  of  Mhmtes.) 
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BEPOBT   OF    EXECUTIVE    COMMITTEE. 

The  Secretary  read  the  Annual  Report  of  the  Executive  Com- 
mittee, as  follows: 

(a).  The  Executive  Committee  met  in  Columbia  on  the  15th 
January.  The  Hon.  John  F.  Dillon,  of  New  York,  was  unani- 
mously selected  to  deliver  the  first  Annual  Address,  and  the 
Secretary  was  instructed  to  invite  him. 

The  following  members  were  appointed  to  read  Essays  at  the 
Annual  Meeting,  viz:  Jos.  Daniel  Pope,  W.  W.  Harllee,  W.  A. 
Lee,  J.  F.  J.  Caldwell  and  J.  N.  Nathans. 

(b).  The  Committee  met  again  in  Columbia  on  the  11th 
November.  They  appointed  the  following  Committee  of  Ar- 
rangements for  the  Annual  Meeting:  S.  P.  Hamilton,  C.  H. 
Suber,  W.  A.  Clark,  B.  L.  Abney,  J.  Q.  Marshall;  and  the  fol- 
lowing Committee  of  Reception:  Ch.  Richardson  Miles,  James 
Simons,  Edward  McCrady,  Jr.,  John  C.  Haskell,  George  W. 
Croft,  Henry  E.  Young,  W.  C.  Benet.  They  also  drew  up  a 
programme  of  proceedings  for  the  Annual  Meeting,  and  ordered 
it  to  be  printed;  and  transacted  all  other  necessary  business. 

(e).  All  disbursements  ordered  by  the  Executive  Committee 
will  appear  in  the  Report  of  the  Treasurer. 

(d).  The  Committee  respectfully  recommend  the  adoption  of 
the  following  amendment  to  Article  XI  of  the  Constitution,  viz: 
To  strike  out  the  words  "second  Tuesday"  in  line  2  of  the  same, 
and  insert  in  lieu  thereof  the  words  "first  Wednesday,"  so  that 
Article  XI  shall  hereafter  read,  "This  Association  shall  meet  at 
8  o'clock  in  the  evening  of  the  first  Wednesday  in  December  in 
each  year,"  (fee. 

(e).  They  also  recommend  the  adoption  of  the  following 
amendment  to  Article  IV  of  the  Constitution,  viz:  To  add  after 
the  words  "^aj-oj^io"  in  line  9  of  the  same  the  following  words: 
"  and  of  which  the  Secretary  shall  be  Secretary  ex-officio,^^  to 
wit:  of  the  General  Council. 

(/).  The  Committee  respectfully  suggest  that  a  special  Com- 
mittee be  appointed,  charged  with  the  duty  of  procuring  a 
charter  of  incorp<»ration  for  the  Association,  and  to  choose  an 
appropriate  official  seal. 
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Mr.  John  C  Sheppard,  speaking  to  the  proposed  amendment 
to  Article  XI,  moved  to  amend  by  substituting  the  words 
"second  Wednesday  after  the  meeting  of  the  General  Assembly 
of  South  Carolina,"  as  he  feared  that  "  the  first  Wednesday  in 
December"  might  sometimes  interfere  with  Thanksgiving  Day. 

Mr.  R.  W.  Shand  reminded  Mr.  Sheppard  that  the  custom  of 
many  years  had  fixed  upon  some  Thursday  in  November  as 
Thanksgiving  Day;  whereupon  he  withdrew  his  amendment. 

The  amendment  to  Article  XI  was  then  adopted. 

On  motion,  the  amendment  to  Article  IV,  as  proposed  by  the 
Executive  Committee,  was  adopted. 

The  Executive  Committee  were,  on  motion,  charged  with  the 
duty  of  procuring  a  charter  of  incorporation  for  the  Association, 
and  of  choosing  an  appropriate  ofiicial  seal. 

The  rest  of  the  Committee's  Report  was  received  as  informa- 
tion. 

At  this  stage  the  President  appointed  the  Committee  on  Pub- 
lications.    {See  Committees,) 

The  Committee  on  Grievances  announced  they  had  nothing  to 
report. 

Mr.  Jas.  II.  Rion,  Chairman  of  the  Committee  on  Jurispru- 
dence and  Law  Reform,  on  behalf  of  his  Committee,  read  the 
following  Report: 

REPORT   OF    COMMITl'BK     ON    JUDICIAL    ADMINISTRATION    AND 
REMEDIAL    PROCEDURE. 

Without  assigning  reasons,  or  submitting  details,  this  Com- 
mittee respectfully  recommend  such  Constitutional  and  Statutory 
amendments  as  will  effect  the  following: 

1.  Restore  the  life  tenure  of  the  Justices  and  Judges  of  the 
Supreme  and  Circuit  Courts;  with  the  privilege  of  retiring  at 
the  age  of  seventy  on  half  pay. 

2.  Re-arrange  the  Circuits,  so  that  the  length  of  time  of 
holding  the  same  may  be  the  better  equalized. 

3.  Add  one  to  the  present  number  of  Circuit  Judges  without 
increasing  the  number  of  the  Circuits. 
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4.  Have  the  Supreme  Court  consist  of  one  Chief  Justice,  two 
Associate  Justices  and  one  Circuit  Judge;  each  one  of  the  nine 
Circuit  Judges  serving  in  his  turn  for  one  year  as  a  member  of 
the  Supreme  Court. 

5.  Have  the  Judges  of  Probate  appointed  by  the  Gover- 
nor, with  the  restriction  that  no  one  not  a  practicing  attorney 
shall  be  appointed  to  this  high  judicial  ofiice. 

6.  That  Sections  of  the  Code  93-99,  132  to  143,  both  inclu- 
sive, 177  to  189,  both  inclusive,  190  to  198,  both  inclusive,  be 
made  applicable  to  Trial  Justices'  Courts. 

7.  That  the  time  for  appeal  from  Trial  Justices'  Courts  be 
extended  to  ten  days. 

8.  That  Petit  Jurors  in  all  cases,  civil  and  criminal,  be  re- 
quired to  take  an  oath  of  secrecy. 

9.  That  in  the  trial  of  civil  causes,  each  side  be  authorized  to 
challenge  three  jurors. 

JAMES   H.  RION. 
Y.  J.  POPE. 
B.  W.  BALL. 
AUGUSTINE  T.  SMYTHE. 

Mr.  W.  W.  Harllee  said  that,  in  view  of  the  fact  that  the  Re- 
port just  read  embodied  matters  and  suggestions  of  the  gravest 
importance,  he  would  move  that  discussion  upon  it  be  deferred 
until  the  morning.     His  motion  was  seconded,  and  carried. 

Mr.  K.  W.  Boyd,  Chairman  of  the  Committee  on  Education 
for  the  Bar  and  Admission  to  the  Bar,  read  the  following  Report: 

To  the  President  and  Members  of  the  South  Carolma  Bar  Asso- 
ciation : 

The  Committee  on  Education  for  the  Bar  and  Admission  to 
the  Bar  have  the  honor  to  make  the  following  Report: 

In  England,  and  in  France,  the  members  of  the  Bar  have  very 
largely  in  their  own  hands  the  control  of  the  matter  of  admis- 
sion to  the  Bar,  and  the  discipline  of  the  Bar.  In  this  country 
the  State  has  control,  and  almost  all  reforms  and  desired 
changes  must  come  through  legislation.  To  enter  into  a  discus- 
sion of  the  relative  merits  of  the  two  systems  would  be  of  no 
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practical  value.  The  matter  of  importance  for  us  is  to  make  the 
best  possible  of  the  conditions  under  which  we  live.  Alf  that 
we  can  do  as  a  Bar  Association  is  to  s^ek  to  enlighten  and  in- 
fluence public  opinion  by  making  clear  the  grave  bearing  of  the 
subject  upon  the  public  weal  and  the  best  interests  of  society, 
to  point  out  what  we  may  conceive  to  be  deficiencies  in  existing 
regulations,  and  make  respectful  suggestions  to  the  Legisla- 
ture in  the  interest  of  what  we  may  deem  to  be  desirable 
changes  and  reforms. 

It  would  be  difficult  to  exaggerate  the  importance  of  our  pro- 
fession in  its  relations  to  government  and  society.  A  great 
English  lawyer,  on  a  memorable  occasion,  said :  **It  is  the  duty  and 
the  high  privilege  of  the  Bar  to  furnish  to  justice  the  just  weights 
that  should  be  placed  in  her  balance,  by  presenting  all  those 
considerations  which  make  for  or  against  either  side  of  every 
cause;  to  devote  itself  to  the  defence  of  the  feeble  and  the  un- 
fortunate; and  on  those  grand  occasions  when  the  public  liber- 
ties are  in  question,  to  stand  forward  with  intrepidity  and  affirm 
the  common  right."  Judge  Sharswood,  in  his  Professional 
Ethics,  says  that  legislation  and  jurisprudence  '^are  the  right 
and  left  hands  of  government  in  carrying  out  the  great  pur- 
poses of  society.  By  legislation  is  meant  the  making  of  law — 
its  prima {'y  enactment  and  subsequent  alteration.  Jurisprudence 
is  the  science  of  what  the  law  is  and  means,  and  its  practical 
application  to  the  cases  as  they  arise.  The  province  of  legisla- 
tion i&jits  dar€y  and  of  jurisprudence ^o^  dicere.  The  latter  is  en- 
tirely in  the  hands  of  lawyers  as  a  body^  the  former  almost 
entireh/,^'*  '*  Justice  is  the  permanent  interest  of  all  men  and  of 
all  commonwealths;"  and  upon  its  faithful  administration 
depend  the  peace,  content,  prosperity  and  happiness  of  the  peo- 
ple. The  purest  and  wisest  Judges,  however,  are  powerless  to 
secure  the  just  administration  of  the  laws  without  the  co-opera- 
tion of  lawyers  of  learning  and  high  character — of  lawyers  who 
recognize  their  responsibility  as  officers  of  justice,  pursue  their 
profession  as  something  different  and  higher  than  a  mere  money- 
making  vocation,  and  who  regard  a  triumph  won  at  the  expense 
of  justice  as  a  ground  for  shame  rather  than  for  congratu- 
lation. With  wise  laws,  able  Judges,  and  the  very  best 
machinery  for  the  trial  of  causes,  it  would  still  be  in  the  power 
of  a  corrupt  Bar  to  pollute  justice  at  its  fountaiu-head,  estah^ 
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lish  the  wrong  and  defeat  the  right;  while  not  unfrequently  it 
has  happened  that  an  able,  learned  and  courageous  Bar  has 
wrested  justice  from  the  hands  of  the  most  dishonest  Judges, 
and  stood  an  impregnable  bulwark  between  the  people  and  in- 
justice and  tyranny.  Still  fresh  in  the  memory  of  the  ])eoplc  is 
the  incalculable  service  done  by  the  Bar  of  South  Carolina  in 
the  administration  of  justice  during  tJie  gloomy  years  of  Radical 
rule  in  this  State,  iu  the  face  of  a  corrupt  government  and  an 
nnrcliable  Bench. 

Such  being  the  influence  and  power  of  lawyers  in  the  admin- 
istration of  the  laws  everywhere,  but  particularly  here  in  South 
Carolina,  where  we  have  disturbed  the  ancient  relation  of  power  br- 
tween  the  Bench  and  the  Bar,  and  by  subjecting  the  tenure  of  the 
judicial  office  to  frequent  tests  of  the  popular  will,  and  by  pro- 
hibiting Judges  from  charging  juries  in  respect  to  facts,  have 
enormously  increased  the  power  of  the  Bar,  it  is  of  supreme  im- 
portance to  the  people  that  lawyers  should  be  of  learning  and 
capacity  sufficient  to  make  judicious  application  of  the  abstract 
and  eternal  principles  of  right  to  the  refinements  of  property 
and  the  commerce  and  business  of  the  present  times,  and  of  such 
character  that,  in  the  quaint  language  of  the  Mirror  of  Justice, 
"  they  put  no  false  dila^ories  into  Court,  nor  false  witnesses,  nor 
move,  or  offer  any  false  corruptive  deceits,  leasings  or  false  lies, 
nor  consent  to  any  such,  but  truly  maintain  their  client's  cause 
80  that  it  fail  not  by  any  negligence  or  default  in  them ;  nor  by 
any  threatening,  hurt  or  villauy  disturb  the  Judge,  Plaintiff, 
Sergeant  or  other  in  Court,  whereby  they  hinder  the  right  or  the 
hearing  of  the  cause.'' 

All  this,  however,  does  not  fill  out  the  full  measure  of  the 
power  and  influence  of  our  profession.  *'  It  is,  indeed,  the 
noblest  faculty  of  the  profession  to  counsel  the  ignorant,  defend 
the  weak  and  oppressed,  and  to  stand  forth  on  all  occasions  as 
the  bulwark  of  private  rights  against  the  assaults  of  power,  even 
under  the  guise  of  law.  But  it  has  still  other  functions;  it  is  its 
office  to  diffuse  sound  principles  among  the  people,  that  they 
may  intelligently  exercise  the  controlling  powers  placed  in  their 
hands  in  the  choice  of  their  representatives  in  the  Legislature, 
and  of  Judges  in  deciding,  as  they  are  often  called  upon  to  do, 
upon  the  most  important  changes  in  the  Constitution;  and, 
above  all,  in  the  formation  of  that  public  opinion  which  may  be 
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said  in  these  times,  almost  without  a  figure,  to  be  the  uUimcUe 
sovereign^  Trained  as  lawyers  are  to  analyze,  and  to  get  at 
the  gist  of  every  matter,  and  the  true  and  real  issues  of  every 
controversy,  and  considering  also  the  wide  range  of  information 
neoessitated  by  their  pursuits,  it  should  not  surprise  that  their 
opinions  upon  all  subjects  that  engage  the  minds  of  the  people 
should  possess  a  well  recognized  superiority.  It  would  be  re- 
markable should  an  opinion  concurred  in  by  the  majority  of  the 
lawyers  of  a  State  not  become  the  prevailing  and  dominant 
opinion. 

In  brief,  the  lawyer  is,  as  should  be,  '*  the  life-guard  of  our 
fortunes;  the  best  collateral  security  for  our  estate;  the  trusty 
pilot  to  steer  one  through  the  dangerous  ocean  of  contention; 
a  true  priest  of  justice  that  neither  sacrifices  to  fraud  nor  covet- 
ousness;  the  patron  of  innocence;  the  upholder  of  right;  the 
scourge  of  oppression;  the  terror  of  deceit,  and  the  oracle  of  his 
country." 

Such  is  an  inadequate  presentation  of  the  power  and  influence 
of  our  profession  in  the  community.  Its  high  functions,  however, 
may  be  exercised,  and  its  great  power  wielded  for  evil  as  well  as 
for  good.  Mere  admission  to  the  Bar  does  not  make  one  an  en- 
lightened and  conscientious  gentleman.  The  prizes  of  the  pro- 
fession tempt  the  unworthy  as  well  as  the  worthy,  and  it  is  folly 
to  trust  the  constitution  of  the  Bar  entirely  to  chance,  and  to 
the  eclectic  influences  of  a  learned  profession,  doing  its  work  in 
the  presence  of  and  under  the  free  criticism  of  the  public.  It  is 
true  that  there  has  been  hitherto  small  ground  for  complaint 
against  the  Bar  of  our  State,  and  it  has  borne  an  enviable  repu- 
tation for  learning  and  high  character,  despite  the  fact  that  there 
has  been  little  or  no  provision  for  the  education  and  training  of 
law  students,  and  that  the  requirements  for  admission  have  been 
of  the  mildest,  and  administered  in  great  mercy ;  but  we  must 
remember  that  in  the  past  the  constitution  ot  our  society  and 
the  time  and  temper  of  our  people  tended  very  greatly  to  con- 
fine our  membership  to  honorable  and  accomplished  gentlemen. 
We  have  now,  however,  entered  upon  a  new  order  of  things; 
we  live  under  different  conditions;  the  same  protecting  social 
and  moral  influences  are  not  around  us,  and  serious  and  increas- 
ing complaints  are  being  made  against  the  administration  of  the 
law  in  our  midst  and  against  our  profession.     Those  of  us  who 
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think  most  highly  of  the  general  character  of  the  lawyers  of  the 
State,  must  admit  that  there  is  considerable  room  for  improve- 
ment, and  that  it  is  high  time  that  attention  be  directed  to  the 
edacation  of  law  students,  and  to  a  reform  in  the  requirements 
regulating  their  admission  to  the  Bar.  Is  there  always  exhibited 
due  respect  to  the  Bench?  Is  the  proper  degree  of  dignity  and 
courtesy  observed  in  the  heat  of  legal  controversies?  Is  there 
hearty  co-operation  with  the  Bench  in  its  efforts  to  preserve  dis- 
cipline? Are  improper  means  in  the  securement  of  verdicts  un- 
known among  us  ?  Is  our  membership  free  from  the  ignorant 
and  the  corrupt  ?  Are  there  no  barristers  who  suck  only  the  cor- 
rupted blood  of  the  law,  "  trade  only  in  tricks  and  quacks,  and 
never  cure  a  wound  but  always  keep  it  raw  "  ?  Are  there  among 
us  no  Bicands,  ''moved  by  the  touch  of  certain  thin  leaves  of  the 
papyrus  or  paper  tree  to  get  up  on  their  hind  legs  and  utter  a 
long  discordant  gabble"? 

We  submit  that  the  legislative  mind  cannot  well  be  directed 
to  a  subject  of  more  importance  to  the  people,  or  to  one  more 
deserving  of  the  most  earnest  and  thoughtful  consideration. 

In  discussions  on  this  subject  some  confusion  has  been  created 
by  giving  too  much  prominence  to  legal  education.  Looked  at 
from  the  proper  standpoint — the  interests  of  the  people — this  is 
subsidiary  in  its  character,  and  only  important  as  a  means  to 
the  end  to  be  obtained,  to  wit:  the  exclusion  from  the  profession 
of  all  but  men  of  enlightenment,  honor  and  capacity.  To  the 
individual  it  is  a  matter  of  great  importance  that  he  enter  the 
profession  well  prepared  by  reading,  practice  and  observation  to 
undertake  the  duties  of  a  lawyer,  but  this  is  a  matter  of  no  very 
great  concern  to  the  State.  If  not  well  prepared,  he  will  find 
that  be  must  acquire  a  sufficiency  of  the  learning  of  his  profes- 
sion, or  abandon  its  practice.  Unlike  the  physician,  he  is  seldom 
required  to  act  without  time  for  preparation  and  consultation; 
and  unlike  the  physician,  he  cannot  conceal  his  ignorance.  He 
acts  in  the  full  light  of  day ;  critical  eyes  are  upon  him,  and  he 
is  confronted  by  an  opponent  whose  duty  it  is  to  fin^  out  every 
deficiency  and  to  mercilessly  expose  him.  If  he  does  not  quickly 
complete  his  imperfect  preparation  he  will  do  but  little  harm, 
and  the  profession  will  soon  get  rid  of  him.  The  StatiC  is  but 
little  concerned  in  the  mere  legal  knowledge  of  the  applicant, 
except  in  so  far  as  the  acquisition  of  that  knowledge  afirords  good 
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evidence  that  the  applicant  is  a  man  of  correct  and  regular 
habits,  of  capacity,  of  earnest  purpose  and  of  perseverance.  The 
concern  of  the  State  is  to  so  regulate  admission  to  the  Bar  that 
none  be  permitted  to  enter  but  men  of  enlightenment  and  high 
character.  Once,  when  it  was  remarked  that  the  requirements 
in  respect  to  legal  education  fcr  admission  to  the  Bar  were  much 
higher  and  more  rigidly  enforced  in  France  than  in  England, 
and  that  as  a  general  rule  the  young  French  lawyer  was  more 
learned  and  better  prepared  in  this  respect  to  enter  up-'^n  the  prac- 
tice of  his  profession  than  the  young  English  lawyer,  it  was  replied 
with  great  force  that  the  English  plan  was  better  adapted  to 
exclude  from  the  profession  men  of  low  character,  and  that  the 
young  English  lawyer  was  more  likely  to  be  a  gentleman  and 
acquainted  with  men  and  affairs  than  tlje  young  French  lawyer, 
and  that,  after  all,  this  was  the  matter  of  chief  importance. 

Our  inquiry,  then,  is,  what  requirements  and  regulations 
would  constitute  a  sufficiently  satisfactory  guaranty  to  the  State 
that  the  applicant  for  admission  is  worthy  by  reason  of  character 
and  general  intelligence  to  enter  the  noble  profession  of  the  law* 
and  to  discharge  its  high  duties  without  detriment  to  the  public? 

1.  First,  then,  we  deem  a  liberal  general  education  an  im- 
portant prerequisite  for  admission  to  the  Bar.  No  one  can  doubt 
the  liberalizing  and  harmonizing  effect  of  letters  uj)on  the  mind 
and  character.  The  lawyer  should  not  only  have  a  conscience, 
but  an  enligiitened  conscience.  He  is  to  be  the  counsellor  of  men 
in  all  their  varied  affairs,and  to  intelligently  i!>fluence  public  opin- 
ion, and  his  preparation  to  do  all  this  is  manifestly  incomplete  un- 
less his  culture  and  reading  has  been  extended  beyond  the  limits  of 
his  profession.  Such  a  requisite  would  of  itself  exclude  a  large 
number  of  those  against  whom  the  doors  of  the  profession  should 
be  barred,  and  make  much  more  probable  a  safe  and  happy  selec- 
tion. Its  importance  has  been  very  generally  recognized.  In 
England  the  applicant,  unless  he  be  a  graduate  or  has  passed  an 
examination  in  arts  at  one  of  the  universities,  must  pass  a  pre- 
liminary examination  in  general  knowledge  to  test  his  culture, 
the  subjects  being  English,  writinsf  from  dictation,  writing  an 
English  essay,  arithmetic,  geography,  the  history  of  England, 
Latin,  and  any  two  of  the  following  languages:  Greek,  French, 
German,  Spanish  and  Italian;    and  in  France  he  must  have  ob- 
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tained  the  degree  of  Bachelor  of  Letters  after  passing  an  exami- 
nation in  French,  Latin  and  Greek  composition,  as  well  as  in 
literature,  history  and  philosophy.  In  Germany  the  law  student 
must  be  a  graduate  of  the  gymnasium — the  equal  of  a  college 
with  us.  In  our  country  six  of  the  States  make  an  allowance  in 
the  term  of  pupilage  in  favor  of  college  graduates,  and  in  Penn- 
sylvania and  Delaware  there  is  required  a  preliminary  examina- 
tion in  Latin  and  in  all  other  branches  of  a  common  high  school 
education.  For  very  many  years  in  the  early  history  of  our 
State  an  allowance  of  one  full  year  in  the  term  of  pupilage 
was  made  in  favor  of  the  graduate  of  any  regular  college 
or  university.  In  days  when  a  liberal  education  was  rare, 
and  not  within  the  reach  of  the  poor,  to  have  required  any 
high  degree  of  general  culture  from  the  applicant  would  have 
seemed  a  hardship,  and  would  have  worked  evil  as  well  as 
good,  but  now  that  higher  cdacation  is  not  beyond  the  reach  of 
any,  there  could  be  no  solid  objection  to  such  requirement,  at 
least  in  this  regard  as  exists  in  Pennsylvania,  and  the  potent  in- 
fluence that  it  would  exert  in  the  direction  of  the  formation  of  a 
learned,  upright  and  enlightened  Bar  is  too  manifest  to  call  for 
words  of  exposition  and  illustration. 

2.  The  applicant  should  be  required  to  spend  at  least  three 
years  in  preparation  under  the  eyes  of  the  profession  in  a  law 
school,  or  in  a  law  office,  so  that  opportunity  be  jiffordcd  to  dis- 
cover what  manner  of  man  he  is,  and  to  judge  intelligently  when 
the  period  of  his  probation  expires  whether  he  is  a  fit  and  proper 
person  to  enter  our  ranks.  It  might  be  proper  to  concede  one  year 
of  the  three  to  college  graduates,  but  a  term  of  three  years  ap- 
pears to  us  not  too  long  for  the  student  to  make  known  his 
character  and  capacity;  to  become  fully  aware  of  the  dignity  and 
high  aims  and  duties  of  the  profession;  to  become  imbued  with 
the  tone  and  spirit  of  the  Bar;  to  learn  its  ethics  and  to  prepare 
himself  to  enter  "a  workman  that  needeth  not  to  be  ashamed" 
upon  the  practice  of  the  law.  In  the  early  history  of  our  State 
the  term  was  four  years,  and  so  remained  for  a  long  period.  In 
three  years  the  idle,  the  incompetent,  and  the  morally  worthless 
would  be  apt  to  drop  from  the  ranks  and  turn  to  more  congenial 
pursuits,  while  they  who  persevered  and  gave  satisfaction  would 
be  sufficiently  known  and  tried  to  be  admitted  without  appre- 
hension. 
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3.  The  limit  of  age  should  be  strenuously  insisted  upon. 
Twenty-one  is  even  too  early  for  admission  to  the  Bar.  Our 
profession  is  no  place  for  babies  and  sucklings.  Our  duties  and 
responsibilities  call  for  men  of  matured  minds  and  character, 
with  experience  of  the  world  and  knowledge  of  human  nature, 
and  of  grave  and  earnest  purpose.  Our  walks  are  full  of  snares 
and  pitfalls  for  the  young  and  inexperienced,  and  only  steady 
and  wary  leet  should  tread  therein.  It  will  be  of  no  ultimate 
disadvantage  to  the  student  to  be  kept  back  until  he  is  a  full 
grown  man  mentally,  morally  and  physically,  while  in  the  re- 
quirement ol  full  age  there  is  no  little  security  to  the  public  and 
the  profession  against  unfortunate  admissions.  There  will,  of 
course,  be  exceptions,  created  by  early  maturity,  uncommon 
talents  and  peculiar  circumstances,  and  these  should  be  provided 
for;  but  the  most  satisfactory  evidence  should  be  required  that 
the  proposed  exception  really  deserves  to  be  an  exception. 

4.  The  proof  ol  a  good  moral  character  should  be  full  and 
satisfactory.  It  would  be  well  to  require  that  the  certificate  of 
an  applicant  in  this  regard  should  be  signed  by  at  least  a  majori- 
ty of  the  Bar  of  the  county  from  which  he  comes.  No  one  mode 
of  proof  should  be  controlling.  Any  specified  proof  may,  under 
certain  circumstances,  become  a  cheat  and  a  fraud.  The  mem- 
bers of  the  Supreme  Court  to  whom  is  entrusted  the  judgment 
should  have  the  power  to  disregard,  when  they  see  fit,  any 
specified  evidence,  and  be  perfectly  free  to  admit  only  on  proof 
satisfactory  to  them.  This  is  the  matter  of  greatest  concern  to 
the  public,  and  too  much  of  earnest  and  intelligent  consideration 
cannot  be  devoted  to  the  task  of  making  the  test  complete  and 
adequate. 

5.  Lastly,  the  applicant  should  be  required  to  pass  satisfac- 
torily an  examination,  so  conducted  as  to  be  a  fair  and  adequate 
test  of  his  mastery  of  the  course  of  legal  study  prescribed.  The 
public  and  the  Bar  are  profoundly  interested  in  the  strict  and 
impartial  enforcement  of  this  requirement.  It  affords  the  only 
practical  guaranty  that  the  applicant  is  a  man  of  capacity,  of 
serious  purpose,  of  perseverance  and  of  good  habits,  and  that  he 
is  prepared  to  enter  upon  the  practice  of  law  without  risk  to  the 
public.  Its  importance  is  generally  recognized  and  does  not  re- 
quire argument.    The  difficulty  is  to  fix  upon  provisions  sufficient 
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to  secure  its  faithful  and  efficient  administration.  The  sympathy 
with  the  anxiety  of  a  class  of  clever  young  fellows  on  the  eve 
of  an  important  examination,  a  failure  at  which  must  bring  dis- 
credit and  cloud  the  prospects  in  life,  is  so  natural  and  powerful 
that  in  practice  it  is  found  almost  impossible  to  guard  against 
undue  concessions  and  overmuch  mercy  on  the  part  of  the  ex- 
aminers. Again,  it  is  not  an  easy  matter  to  secure  from  exam- 
iners chosen  from  among  busy  lawyers  such  time  and  labor  de- 
voted to  preparation  as  will  render  the  examination  fair  and 
searching — neither  too  easy  nor  too  difficult — but  an  intelligent 
and  thorough  test  of  such  comprehension  of  the  subject  as  may 
reasonably  be  expected  from  the  average  young  man  of  good 
capacity,  reading  and  rereading  carefully  and  attentively  text 
books  without  the  means  of  acquiring  that  clear,  definite  and 
comprehensive  knowledge  attainable  only  when  practice  goes 
along  with  reading. 

It  is  further  found  to  be  difficult  in  practice  to  afford  to  the  ex- 
amination, when  it  is  conducted  orally,  sufficient  time  to  make  it 
fair  and  exhaustive.  Experience  has  demonstrated  the  superior" 
ity  of  written  over  oral  examinations,  and  the  latter  mode  should 
be  used  only  to  supplement  the  former  in  cases  of  reasonable 
doubt. 

The  following  scheme  would,  perhaps,  be  found  to  meet  all  of 
the  difficulties  suggested:  The  graduate  of  the  law  school  con- 
nected with  the  State  University  is  admitted  without  further  ex- 
amination. Let  the  final  examination  at  the  law  school  cover 
the  course  prescribed  by  the  Supreme  Court,  and  require  all  ap- 
plicants, whether  students  of  the  school  or  not,  to  pass  this  ex. 
amination.  Conjoin  with  the  professor  or  professors  of  the  law 
Bchool,  with  equal  authority  to  take  part  in  the  preparation  of 
the  examination  papers  and  in  the  conduct  of  the  examination, 
three  examiners  selected  by  the  Supreme  Court  from  the  Bar  of 
the  State,  and  holding  their  office  for  four  years.  Require  an  ex- 
amination fee  of  all  applicants,  and  divide  the  fund  thus  created 
among  the  examinei-s,  the  professors  included,  as  some  slight 
compensation  for  time  and  labor  devoted  and  expenses  incurred. 
I^et  the  examination  be  written  and  each  question  valued,  and 
permit  no  applicant  to  pass  who  does  not  make  by  correct  re- 
sponses at  least  sixty  per  cent,  of  the  aggregate  valuation.     Re- 
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quire  each  appHcaut  to  certify  on  honor  at  the  close  of  the  ex- 
amination that  he  had  had  previous  to  their  Rubmission  uo  inti- 
mation as  to  what  questions  would  be  propounded,  and  has 
received  no  assistance  in  making  his  answers.  An  examination 
so  conducted  would  command  sufficient  time,  would  be  fair  and 
searching,  and  would  secure  intelligent  and  laborious  prepara- 
tion on  the  part  of  the  examiners.  The  scheme  would  have  the 
still  further  merit  of  keeping  under  the  oversight  of  the  Bar  the 
•State  Law  School,  and  secure  against  what  is  complained  of  in 
many  States  as  a  most  serious  evil,  undue  concessions,  in  order 
to  increase  the  number  of  studentK.  In  other  words,  the  State 
would  have  a  guaranty  of  the  continued  efficiency  of  its  law 
school,  and  the  law  school  would  secure  against  the  exaraiuatiou 
becoming  a  mere  form 

Such,  in  our  judgment,  are  the  requirements  best  calculates! 
to  secure  what  is  of  most  importance  to  the  public — a  Bar  of 
capacity  and  high  character. 

To  undertake  a  discussion  of  the  pleasing  and  important  sub- 
ject of  legal  education  would  extend  this  report  beyond  reason- 
able limits.  It  will  be  wisest  to  defer  that  subject  to  some 
future  report. 

The  history  of  the  legislation  in  this  State  pertaining  to  the 
subjects  entrusted  to  the  Committee  is  interesting,  but  for  a 
like  reason  it  will  be  best  to  commit  its  presentation  likewise  to 
the  future. 

The  existing  law  in  our  State  relating  to  admission  to  the  Bar 
is  as  follows:  "Any  citizen  of  this  State  who  has  attained  the 
full  age  of  twenty-one  years,  and  who  may  pass  an  examination 
upon  the  course  of  study  prescribed  by  the  Supreme  Court,  or 
has  graduated  at  any  recognized  law  school  in  the  United  States, 
and  can  produce  the  certificate  of  a  practising  attorney  of  the  Su- 
preme Court  that  he  is  of  good  moral  character,  shall  be  ad- 
mitted to  all  the  privileges,  and  shall  be  permitted  to  practice  as 
an  attorney  at  law  in  this  State,  on  taking  and  subscribing  the 
oath  required  by  Section  30,  Article  II,  of  the  Constitution,  and 
the  os^th  respecting  duelling.''  It  is  further  provided  that  the 
oaths  ^*  shall  be  administered  in  open  Court,  and  the  name  of  the 
person  taking  the  same  entered  in  a  roll  or  book  kept  for  that 
purpose,  and  a  certificate  of  said  oaths  shall  be  filed  in  Court.'' 
The  license  to  practice  must  be  granted  by  the  Supreme  Court. 
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"Any  person  of  good  moral  character  who  has  been  admitted  to 
practice  as  an  attorney,  solicitor  or  counsellor  in  any  Court  of 
record  in  any  of  the  United  States,  or  in  any  Court  of  the  United 
States,  shall,  on  producing  the  proper  evidence  thereof,  on  motion 
be  admitted  to  practice  as  such  in  the  Courts  of  similar  grade  in 
this  State  on  taking  the  prescribed  oaths."  The  course  of  study 
prescribed  appears  to  be  sufficiently  comprehensive  and  up  with 
the  times  in  respect  to  text  books.  The  examination  is  oral,  and 
conducted  in  public,  and  in  the  presence  of  the  Supreme  Court, 
by  a  Committee  of  three  lawyers  named  by  the  Supreme  Court 
a  week  or  two  before  it  is  held.  There  are  two  sessions  of  the 
Supreme  Court  each  year,  and  at  each  session  there  is  an  exam- 
ination with  a  new  Committee  of  examiners.  There  being  no 
compensation  provided  for,  the  selection  of  examiners  is  almost 
necessarily  confined  to  the  lawyers  whose  business  engagements 
are  likely  to  make  it  convenient  for  them  to  be  in  Columbia  at 
the  time  fixed  for  the  examination.  It  is  an  open  secret  that  a 
custom  has  prevailed  for  very  many  years,  too  firmly  established 
to  be  disregarded  by  the  most  conscientious  Committee,  to 
permit  fof  a  few  hours  previous  to  the  examination  access  on  the 
part  of  the  class  to  the  questions  to  be  propounded,  or  in  lieu 
thereof,  to  give  a  private  examination  serving  the  purpose  of  a 
rehearsal  before  the  public  examination. 

The  defects  of  this  system  are  very  apparent.  As  a  matter  of 
comity  it  is  proper  to  admit  to  practice  those  who  have  been  ad- 
mitted in  sister  States.  To  this  we  see  no  good  objection.  As 
to  those,  however,  for  whose  admission  the  State  is  really  respon- 
sible, the  existing  regulations  constitute  little  more  than  a  mere 
form,  are  inefficient,  and  afford  no  real  safeguard  to  the  public 
and  to  the  profession  against  the  admission  of  the  unworthy. 
It  is  notorious  that  there  are  not  a  few  law  schools  in  the  United 
States  unworthy  of  the  name,  established  only  to  make  salaries 
for  the  professors,  and  at  which  diplomas  can  be  had  after  a 
mere  pretence  of  study.  At  a  recent  meeting  of  the  American 
Bar  Association,  a  distinguished  lawyer  stated  publicly  on  the 
floor  that  he  knew  of  a  case  in  which  two  young  men  obtained 
diplomas  of  graduation  at  one  of  these  schools  after  only  two 
weeks  of  study.  Under  our  law  such  schools  have  it  in  their 
power  to  foist  upon  the  South  Carolina  Bar  young  men  with 
only  the  pretence  of  a  preparation  for  the  profession. 
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With  the  examination  conducted  as  it  is,  a  quick  memory  and 
a  few  weeks  of  cramming  is  all  sufficient  to  enable  the  applicant 
to  pass  with  flying  colors.  No  term  of  study  is  fixed,  and  the 
applicant  is  not  required  for  even  a  day  to  enter  a  law  office,  in 
which  he  would  be  under  the  observation  of  the  profession,  have 
the  opportunity  of  becoming  imbued  with  the  tone  of  the  Bar, 
and  would  become  acquainted  with  the  practical  side  of  hie  pro- 
posed calling. 

As  to  moral  character  there  is  almost  no  protection.  The  ap- 
plicant may  be  of  notoriously  bad  character,  and  may  bring  a 
certificate  from  a  lawyer  as  unworthy  as  himself,  and  all  this 
may  be  known 'to  the  Supreme  Court,  and  yet,  under  our  law, 
that  certificate,  if  it  comes  from  a  practising  attorney  of  the 
Supreme  Court,  is,  and  must  be  held  to  be,  conclusive  proof  of 
good  moral  character.     The  regulation  is  a  sham  and  a  delusion. 

There  is  no  need  in  a  small  State  such  as  ours  for  more  than 
one  examination  in  the  course  of  the  year.  The  holding  of  two 
is  an  unwise  encouragement  to  the  ill-advised  rush  of  poorly 
prepared  young  men  into  a  crowded  profession. 

We  are  aware  that  it  is  wisest  in  attempting  reform  •*  to  make 
haste  slowly. ^'  To  demand  at  first  all  that  is  desired  is  usually 
a  sure  way  to  obtain  nothing.  We  cannot  hope  that  the  views 
above  expressed  will  meet  even  with  entire  concurrence  on  the 
part  of  our  brethren.  It  seems  best  to  propose  only  such  amend- 
ments of  the  existing  regulations  and  practice  as  are  likely  to 
meet  with  but  little  opposition  from  any  quarter.  In  this  spirit 
we  recommend  that  this  Association  J!)rovide  for  the  introduction 
into  the  Legislature  of  a  bill  to  modify  and  add  to  the  existing 
requirements  for  admission  to  the  Bar  by  inserting  the  following: 

1.  No  one  except  a  practising  lawyer  of  another  State  shall 
be  admitted  to  the  practice  of  law  in  this  State,  unless  he  pro- 
duces satisfactory  evidence  that  he  has  spent  one  year  as  a  clerk 
and  law  student  in  the  ofilicc  of  a  practising  attorney,  and  has 
devoted  at  least  two  years  continuously  to  the  study  of  law. 

2.  That  no  one  be  admitted  without  producing  evidence  satis- 
factory to  the  Supreme  Court  that  he  is  of  good  moral  character. 

3.  That  for  the  purposes  of  defraying  the  expenses  of  the 
examination  prescribed  by  law,  each  applicant  be  required   to 
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pay  an  examination  fee  in  such  amount  aR  may  be  fixed  by  the 
Supreme  Court. 

We  further  recommend  that  the  Association  respectfully  re- 
quest the  Supreme  Court,  who  under  the  law  have  control  of  the 
matter,  to  provide  hereafter  that  there  be  but  one  examination 
in  the  course  of  the  year  for  admission  to  the  Bar;  that  the 
same  be  a  written  examination,  conducted  by  a  committee  of 
examiners  appointed  to  hold  office  for  three  years;  and  that  each 
applicant  at  the  close  of  the  examination  be  required  to  certify 
on  honor  that  previous  to  their  submission  he  had  had  no  in- 
formation as  to  the  questions  propounded,  and  that  he  has  received 
no  assistance  in  making  his  responses. 

R.  W.    BOYD. 

J.  P.  K.  BRYAN. 

J.  C.  SHEPPARD. 

At  the  conclusion  of  the  Report,  it  was  moved  by  Mr.  Henry 
E.  Young  that  the  Committee  on  Education  and  Admission  be 
requested  to  draft  an  Act  embodying  the  recommendations  of 
the  Report,  to  be  considered  at  next  Annual  Meeting;  and  that 
meanwhile  the  Report  be  adopted.     The  motion  was  carried. 

No  Report  was  made  by  the  Committee  on  Commercial,  Inter- 
state and  International  Law. 

Mr.  Harllee,  Chairman  of  Committee  on  Memorials  of  Deceased 
Members,  announced  that  four  members  had  died  during  the 
year,  and  that  his  Committee  would  submit  their  Report  thereon 
in  the  morning. 

Mr.  Robt.  W.  Shand,  Chairman  ol  Committee  on  Publication, 

submitted  the' following  Report: 

* 
Columbia,  S.  C,  December  8,  1885. 
The  Committee  on  Publications  of  the  South  Carolina  Bar 
Association  respectfully  report  to  said  Association  that  the  first 
year  of  said  Association  having  just  terminated,  your  Committee 
have  had  little  or  nothing  to  do.  The  Constitution  and  By-Laws 
and  the  Minutes  of  the  Bar  Convention  and  of  the  Special  Meet- 
ing have  been  printed,  and  five  hundred  copies  of  each  have 
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been  dietributed,  but  no  essays,  addresses  or  reports  having  been 
delivered,  there  has  l>een  no  call  upon  the  Committee  to  select 
matter  for  publication  and  supervise  the  printing  thereof. 
Respectfully  submitted. 

ROHT.  W.  SIIAND, 

Chairman, 
The  Report  was  received  as  information. 

Before  Ihe  meeting  adjourned,  the  Secretary  requested  the 
General  Council  to  remain  after  the  meeting  to  transact  business 
as  the  Standing  Committee  on  Nominations  to  Office.  All  mem- 
bers who  had  not  signed  the  Constitution  were  requested  to 
do  so. 

The  President  called  attention  to  the  Order  of  Business  to  be 
observed  in  the  morning — Wednesday,  9th  December. 

On  motion  the  meeting  then  adjourned. 


SECOND  DAY. 

Wednesday  Morninc;,  9th  December,  1886. 

The  meeting  was  called  to  order  at  ten  o'clock  by  the  Presi- 
dent. 

The  Committee  on  Memorials  of  Deceased  Members,  by  the 
Chairman,  Mr.  W.  VV.  Ilarllee,  announced  to  the  Association 
that  they  were  ready  to  report  on  the  death  of  four  members: 
T.  C.  Gaston,  of  the  Chester  Bar;  J.  Barrett  Cohen,  of  the 
Charleston  Bar;  Benj.  W.  Bettis,  of  the  Edgefield  Bar;  and 
James  Packer,  of  the  Bar  of  Newberry. 

Mr.  Henry  E.  Young  read  the  Memorial  of  Mr.  Cohen. 

The  Memorial  of  Mr.  Gaston  was  submitted  by  Mr.  S.  P. 
Hamilton. 

Mr.  George  S.  Mower  read  the  Memorial  of  Mr.  Packer. 

In  the  absence  of  Mr.  \j,  T.  Izlar,  who  had  been  charged  witli 
the  Memorial  of  Mr.  Bettis,  the  Chairman  of  Committee  moved 
that  Mr.  Izlar  be  permitted  to  file  said  Memorial  with  the  Secre- 
tary.    Adopted. 

Mr.  Harllee  then  moved  that  the  ('ommittee  be  authorized  to 
publish  the  Memorials  of  Deceased  Members  in  the  Transactions 
of  the  Association. 
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Mr.  Isaac  Hayne  reminded  Mr.  Harllee  that  By-Law  XVIIT, 
Section  G,  provides  for  the  publication  of  the  Reports  of  Stand-  . 
ing  Committees;  whereupon,  leave  being  granted,  the  motion 
was  withdrawn.     {See  ^^  MemoriaU^^  in  Appendix.) 

The  General  Council,  as  Standing  Committee  on  Nominations 
for  Office,  made  their  Report  of  nominations  of  officers  for  the 
ensuing  year.  On  motion  of  Mr.  Simeon  Hyde,  the  Report  was 
adopted,  and  the  officers  were  unanimously  elected.  (.S^^  List 
of  Offit^ers^  at  end  of  Minutes,) 

Mr.  Joseph  Daniel  Pope  read  a  paper  on  "The  Life  Tenure  of 
Judges." 

Mr.  Benet  moved  that  Mr.  Pope's  paper  he  referred  to  the 
Committee  on  Judicial  Administration  and  Remedial  Procedure, 
with  instructions  to  draft  a  bill  embodying  th6  reforms  suggested 
in  the  paper,  to  be  reported  to  the  Association  at  the  next  Annual 
Meeting. 

Mr.  Y.  J.  Pope  moved  to  lay  the  motion  on  the  table. 

Mr.  Young  asked  Mr.  Pope  to  withdraw  his  motion  that  he 
might  make  a  suggestion.  Mr.  Pope  consented,  and  Mr.  Young 
then  said  that  the  paper  embodied  the  substance  of  the  Report 
of  the  Committee  on  Judicial  Administration  and  Remedial  Pro- 
cedure. It  might  be  sufficient  to  refer  Mr.  Pope's  paper  to  that 
Committee. 

Mr.  (4eorge  Johnstone  thought  there  was  an  insuperable  objec- 
tion in  the  way  which  had  for  the  moment  been  overlooked  by 
the  gentleman  who  made  the  motion,  namely,  that  it  would  re- 
quire an  amendment  to  the  Constitution  to  institute  the  changes 
and  reforms  recommended  in  the  paper.  An  Act  of  the  I^egis- 
lature  will  not  suffice. 

Mr.  Benet  asked  leave  to  read  the  Report  of  the  Committee 
on  Judicial  Administration  and  Remedial  Procedure.  Leave 
was  granted,  and  alter  the  Report  was  read  Mr.  Benet  withdrew 
his  motion;  whereupon  Mr.  Hayne  moved  that  Mr.  Pope's  essay 
be  referred  to  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure.     The  motion  was  adopted. 

Mr.  Young  then  moved  tliat  the  Report  of  the  (/ommittee  on 
Judicial  Administration  and  Remedial  Procedure  be  received  as 
inforpiation,  and  that  the  Committee  be  charged  with  the  pre- 
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paration  of  a  draft  of  an  Act  embodying  the  changes  and  reforms 
8et  forth  in  their  Report,  and  to  report  the  same  for  dtscofisdon 
at  next  Annnal  Meeting. 

After  some  discassion  the  motion  was  adopted. 

Mr.  W.  W.  Harllee  read  a  paper  on  "  The  Importance  of  a 
Separate  Organization  of  the  Criminal  Courts  of  the  State." 

Mr.  Hayne  moved  that  the  paper  be  referred  to  the  Committee 
of  Jndicial  Administration  and  Remedial  Procedare.     Adopted. 

Mr.  W.  A.  Lee  read  a  paper  on  **The  Common  Law." 

Mr.  Croft  moved  that  the  paper  be  printed  in  the  Transactions 
of  the  Association.  On  being  informed  that  this  was  provideti 
for  in  Bj-IjAw  XVIII,  Section  G,  he  withdrew  his  motion. 

In  the  absence  of  Mr.  J.  F.  J.  Caldwell,  his  paper  on  "  Eqaity, 
and  What  it  is  Not,"  was  read  by  Mr.  Y.  J.  Pope,  who  asked 
the  permission  of  the  President  to  do  so. 

{The /our  papers  read  are  printed  in  the  Appendix.) 

Mr.  Simeon  Hyde  moved  that  the  approval  of  the  Secretary'^s 
Minntes  of  the  meeting  be  referred  to  the  Executive  Committee. 
It  was  so  ordered. 

On  motion  the  meeting  was  then  adjourned  till  6.45  P.  M., 
when  the  Association  would  again  convene  in  the  Library  Room 
of  the  State  House. 

Note, — At  the  request  of  the  President,  the  Vice-Presideat  of 
the  Fourth  Circuit,  Mr.  W.  L.  T.  Prince,  occupied  the  chair 
during  the  latter  part  of  the  meeting. 


WEDNESDAY  EVENING. 

The  President  called  the  Association  to  order  in  the  Library 
Room  at  the  State  House,  at  6.45  P.  M.  The  officers  and  mem- 
bers then  walked  in  procession  into  the  Hall  of  Representatives, 
where  a  large  audience  of  ladies  and  gentlemen  filled  the  floor 
and  the  gallery  to  hear  the  Annual  Address  of  the  Honorable 
John  F.  Dillon,  of  New  York.  The  subject  of  Judge  Dillon's 
Address  was:  "Uncertainty  in  our  Laws — its  Causes  and 
Remedy."     (2%6  Address  appears  in  the  Appendix.) 
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After  the  delivery  of  the  Annual  Address  the  members  of  the 
Association  and  their  invited  guests  assembled  in  the  dining- 
room  of  the  Columbia  Hotel.  At  nine  o'clock  one  hundred  and 
thirty  sat  down  to  dinner.  The  guests  of  the  Association  were: 
Hon.  John  F.  Dillon,  Hon.  George  S.  Bryan,  Judge  of  United 
States  District  Court,  Hon.  Wm.  D.  Simpson,  Hon.  Henry 
Mclver,  Hon.  Samuel  McGowan,  Justices  of  Supreme  Court, 
and  Hon.  A.  P.  Aldrich  and  Hon.  T.  B.  Fraser,  of  the  Circuit 
Bench. 

At  eleven  o'clock  the  President,  Hon.  A.  G.  Magrath,  left  the 
chair,  and  in  graceful  terms  called  to  it  his  successor  in  office, 
Mr.  W.  W.  Harllee. 

Soon  after  the  installation  of  the  new  President,  the  Associa- 
tion adjourned,  on  motion,  sine  die, 

W.  C.  BENET,  Secretary. 
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OF   THE 

TREASURER 


Annual  Report  of  J.   Q.   MarHlmll,  Treafiurer  JSouth  Carolina 
Bar  Association,  for  the  year  ending  December  8th,  1885: 

lieeeipts. 

To  annual  dues  from  members 1670 .  00 

Disbarsentetits, 

By  annual  dues  refunded  to  J   D.  Pope $     5.00 

Expense  Account — 

Paid  stamps 5 .  00 

"     R.  L.  Bryan  <fc  Co 9.65 

"     Secretary's  expenses ;iO .  00 

"     Wine  for  Dinner 162.00 

"     Mrs.  Pollock,  on  account  Dinner 125.00 

"     James  Woodrow  &  Co.,  printing....     79.50 

"     Chas.  A.  Calvo,  printing a9 .  60 

"     Janitor  Court  House 2 .  50 

1;468.15 

Balance  of  cash  on  hand $21 1 .  85 

All  of  the  accounts  of  the  Association  have  been  paid.     There 
will  be  due  to  Mrs.  Pollock  a  balance  for  Dinner. 
All  of  which  is  respectfully  submitted. 

J.  Q.   MARSHALL, 
Trefisurer. 
Examined  and  found  correct. 

WM.  K.  BACHMAN. 

SIMEON  HYDE,  Jb. 

December  8,  1885. 
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Adopted  on  Thursday.  11th  Deoember,  1884,  at  a  Bar  Conyention 
held  in  the  Court  House,  Columbia,  South  Carolina. 


Name. 

Article  I.  This  Association  shall  be  called  The  South 
Cabolina  Bar  Association. 

Objects. 

Article  IL  The  Association  is  formed  to  maintain  the  honor, 
dignity,  and  courtesy  of  the  profession  of  the  law;  to  advance 
the  science  of  jurisprudence;  to  promote  the  due  administration 
of  justice,  and  reforms  in  the  law;  to  encourage  liberal  education 
for  the  Bar;  and  to  cultivate  cordial  intercourse  among  the  mem- 
bers of  the  South  Carolina  Bar. 

QucUificatioris  for  Membership, 

Article  III.  Any  person  shall  be  eligible  to  membership  of 
this  Association  who  shall  be,  and  shall  for  two  years  next  pre- 
ceding have  been,  a  member  of  the  South  Carolina  Bar  in  good 
standing,  residing  and  practising  in  this  State,  and  who  shall  also 
be  nominated  as  hereinafter  provided. 

Officers. 

Ajbtigle  IV.  The  officers  of  the  Association  shall  be  a  Presi- 
dent, who  shall  not  be  eligible  for  reelection;  one  Vice-President 
from  each  Judicial  Circuit  in  this  State  represented  in  the  Associ- 
ation; a  Secretary;  a  Treasurer;  an  Executive  Conunittee,  to 
be  composed  of  the  Secretary,  the  Treasurer,  and  three  other 
members  of  the  Association,  of  which  three  one  shall  be  chosen 
its  Chairman ;  and  a  General  Council,  consisting  of  one  member 
from  each  Judicial  Circuit  represented  in  the  Association,  of 
which  the  President  shall  be  Chairman  ex-officio^  and  of  which 
the  Secretary  shall  be  Secretary  ex-officio. 
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The  General  Council  shall  be  a  Standing  Committee  on  nomi- 
nations for  office. 

These  officers  shall  be  elected  by  the  Association  at  each  An- 
nual Meeting. 

The  following  Standing  Committees  shall  be  annually  ap- 
pointed by  the  President  for  the  year  ensuing,  and  shall  each 
consist  of  five  members,  except  the  Committee  on  Grievances, 
which  shall  consist  of  nine  members: 

1.  On  Grievances. 

2.  On  Jurisprudence  and  Law-Reform. 

3.  On  Judicial  Administration  and  Remedial  Procedure. 

4.  On  Commercial,  Interstate,  and  International  Law. 

6.     On  Education  for  the  Bar  and  Admission  to  the  Bar. 

6.  On  Memorials  of  Deceased  Members — of  which  Committee 
the  Secretary  shall  be  a  member. 

1.  On  Publications — of  which  Committee  the  Secretary  shall 
be  a  member. 

A  majority  of  the  General  Council,  or  of  any  Committee,  shall 
constitute  a  quorum. 

The  Vice-President  for  each  Judicial  Circuit,  and  two  other 
members  from  his  Circuit  to  be  annually  elected,  shall  constitute 
a  Local  Council  for  such  Circuit,  to  which  shall  be  referred  all 
applications  for  membership  from  such  Circuit;  of  such  Council 
the  Vice-President  shall  be  Chairman  ex-officio. 

Each  Committee  shall  at  each  Annual  Meeting  report  in 
writing  a  summary  of  its  proceedings. 

TTie  Executive  Committee. 

Article  V.  The  Executive  Committee  shall  manage  the  af- 
fairs of  the  Association,  subject  to  the  Constitution  and  By-Laws. 

All  appropriations  of  the  funds  of  the  Association  must  be 
made  by  this  Committee  unless  otherwise  ordered  by  the  Associ- 
ation by  a  two-thirds'  vote. 

Other  Committees, 

Article  VI.  The  Association  may,  in  its  By-Laws,  provide 
for  such  other  Standing  Committees  as  it  may  deem  necessary. 
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Election  of  Members. 

Article  VIL  All  nominations  for  membership  shall  be  made 
by  the  respective  Local  Councils,  and  they  mast  be  transmitted 
in  writing  to  the  President  and  approved  by  the  General  Council 
on  vote  by  ballot.  One  negative  vote  shall  suffice  to  defeat  ap- 
proval. 

All  nominations  thus  made  and  approved  shall  be  reported  by 
the  General  Council  to  the  Association,  and  all  whose  names  are 
so  reported  shall  become  members  of  the  Association  on  signing 
the  Constitution  and  paying  the  dues:  Provided^  That  if  any 
member  demands  a  vote  upon  any  name  thus  reported,  the 
Association  shall  thereupon  vote  thereon  by  ballot.  Three 
negative  votes  shall  suffice  to  defeat  an  election. 

Annual  Dues, 

Abticle  VIII.  Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  yearly  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default. 

Such  dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  may  be  provided  by  the  By-Laws. 

Members  shall  be  entitled  tp  receive  all  publications  of  the 
Association  free  of  charge. 

Siupenaions  and  Expulsions, 

Article  IX.  Any  member  of  the  Association  may  be  sus- 
pended or  expelled  for  misconduct  in  his  relations  to  this  Associ- 
ation, or  for  conduct  unbecoming  a  gentleman  and  member  of 
the  Bar,  on  conviction  thereof,  in  such  manner  as  may  be  pre- 
scribed by  the  By-Laws. 

Elections, 

Article  X.  All  elections  at  each  Annual  Meeting  shall  be 
by  ballot,  unless  by  a  majority  vote  it  is  otherwise  ordered. 

Annual  Meeting  and  Dinner, 
Article  XL     This  Association  shall  meet  at  eight  o'clock  in 
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the  evening  of  the  first  Wednesday  in  December  in  each  year,  in 
Columbia,  the  capital  of  the  State,  in  such  building  as  the  Execu- 
tive Committee  may  select;  and  those  members  present  at  such 
meeting  shall  constitute  a  quorum. 

At  such  meeting  the  Association  shall  give  a  Dinner  to  itn 
members  at  such  time  and  place  as  the  Executive  Committee  may 
select. 

Special  Meetings, 

Article  XII.  Special  meetings  may  be  called  at  any  time  by 
the  Executive  Committee  with  the  concurrence  of  the  President. 
At  such  meetings  no  business  shall  be  transacted  except  such  as 
shall  be  specified  in  the  call  therefor. 

Presidential  Address, 

Abticlb  XIII.  The  President  shall  open  each  Annual  Meet- 
ing with  an  Address,  in  which  he  shall  communicate  the  most 
noteworthy  changes  in  Statute  Law  on  points  of  general  interest 
made  in  this  State,  in  other  States,  and  by  Congress,  during  the 
preceding  year. 


xsy-Mfaws. 

Article  XIV.  By-Laws  may  be  adopted  at  any  Annual  Meet- 
ing of  the  Association  by  a  majority  of  the  members  present. 

Amendments. 

Article  XV.  This  Constitution  may  be  amended  by  a  two- 
thirds'  vote  of  the  members  present  at  any  Annual  Meeting,  pro- 
vided that  at  least  thirty  members  vote  for  such  amendment. 
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Presiding   Officers. 

By-Law  I.  At  all  meetings  of  the  Association  the  President 
shall  he  chairman.  In  his  ahsence  one  of  the  Vice-Presidents 
present,  chosen  by  themselves;  or,  in  their  absence,  any  member, 
selected  without  ballot,  shall  preside. 

Annitcd  Address  and  Papers, 

By-Law  IL  The  Executive  Committee  shall  select  some  per- 
son, who  may  or  may  not  be  a  member  of  the  Association,  to 
make  an  Address  at  the  next  Annual  Meeting;  and  not  exceed- 
ing five  members  of  the  Association,  to  read  papers  at  the  next 
Annual  Meeting,  the  reading  of  each  of  which  papers  shall  not 
exceed  thirty  minutes. 

Order  of  Business. 

By-Law  IIL  The  order  of  business  at  each  Annual  Meeting 
shall  be  as  follows: 

1 .  Calling  the  Roll  of  Members. 

2.  Opening  Address  of  the  President. 

3.  Reading  of  Minutes  of  preceding  meeting. 

4.  Nomination  and  Election  of  Members. 
6.  Election  of  General  Council. 

6.  Report  of  Secretary. 

1.  Report  of  Treasurer. 

8.  Report  of  Executive  Committee. 

9.  Reports  of  Standing  Committees: 

a.  On  Grievances. 

b.  On  Jurisprudence  and  Law-Reform. 

c.  On  Judicial  Administration  and  Remedial  Procedure* 
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d.  On  Education  for  the  Bar  and  Admission  to  the  Bar. 

e.  On  Commercial,  Interstate,  and  International  Law. 

f.  On  Memorials  of  Deceased  Members. 

g.  On  Publications. 

10.  Reports  of  Special  Committees. 

11.  Nomination  of  Officers. 

12.  Miscellaneous  Business. 

13.  Election  and  Installation  of  Officers. 

14.  Annual  Dinner. 

The  term  of  office  of  all  officers  elected  at  any  Annual  Meet- 
ing shall  begin  at  the  adjournment  of  such  meeting,  except  in 
case  of  the  General  Council,  whose  term  of  office  shall  begin 
immediately  upon  their  election. 

The  Annual  Address  provided  for  in  By-Law  II  shall  be 
delivered  on  the  second  day  of  the  Annual  Meeting,  at  such 
hour  and  place  as  the  Executive  Committee  shall  appoint. 

The  reading  of  papers  shall  take  place  on  the  second  day, 
unless  otherwise  arranged  by  the  Executive  Committee. 

This  order  of  business  may  be  changed  by  the  vote  of  a 
majority  of  the  members  present. 

Limits  in  Debate. 

By-La  VST    IV.     No   member   shall,   in    discussion    or  debate, 

speak  more  than  ten  minutes  at  a  time,  nor  more  than  twice  on 

one  subject. 

Parliamentary  Rules, 

By-Law  V.  The  usual  parliamentary  rules  and  orders  shall 
govern  all  meetings  of  the  Association,  except  in  cases  other- 
wise provided  for  by  the  Constitution  and  By-Laws. 

^enographer. 

By-Law  VI.  The  Executive  Committee  may  employ  a  Sten- 
ographer at  each  Annual  Meeting  to  assist  the  Secretary. 

Privileges  of  the  Floor. 

.  By-Law  VIL     At  any  meeting  of  the  Association,  members 
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of  the  Bar  of  any  foreign  country,  or  of  any  other  State,  may, 
on  motion,  he  admitted  to  the  privileges  of  the  floor  daring  such 
meeting. 

Honorary  Members, 

By-Law  VIII.  The  Judges  of  the  Supreme  Court  of  the 
United  States;  the  Judges  of  the  Circuit  and  District  Courts  of 
the  United  States  having  jurisdiction  in  this  State;  the  Judges  of 
the  Supreme  Court  of  South  Carolina;  and  the  Judges  of  the 
Courts  of  Common  Pleas  of  the  same,  shall  he  honorary  mem- 
bers of  this  Association. 

Delegates. 

By-Law  IX.  The  President  shall  annually  appoint  three  dele- 
gates to  attend  the  next  Annual  Meeting  of  The  American  Bar 
Association. 

Complimentary  Resolutions. 

By-Law  X.  The  Association  shall  not  consider  a  resolution 
complimentary  to  an  officer  or  member. 

A7iniuil  Dues. 

By-Law  XL  The  Annual  Dues  shall  be  payable  at  the  An- 
nual Meeting  in  advance.  If  any  member  neglects  to  pay  them 
for  one  year,  his  membership  shall  cease  at  the  first  Annual 
Meeting  thereafter. 

The  Treasurer  shall  give  notice  of  this  By-Law  within  sixty 
days  after  each  Annual  Meeting  to  all  members  in  default. 

The  Secretary. 

By-Law  XII.  The  Secretary  shall  keep  a  record  of  the  pro- 
ceedings of  all  meetings  of  the  Association,  and  of  all  other  mat- 
ters of  which  a  record  shall  be  ordered  by  the  Association. 

He  shall  inform  the  officers  of  the  Association,  and  the  mem- 
bers of  Committees,  of  their  election  or  appointment;  shall  issue 
notices  of  all  meetings;  and  in  case  of  Special  Meetings  shall 
add  a  brief  note  of  the  object  of  the  call. 

He  shall  furnish  to  the  Treasurer  the  names  of  all  persons 
elected  to  membership. 
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He  shall  be  the  keeper  of  the  Seal  of  the  Association. 
He  shall  make  an  Annual  Report  at  the  Annual  Meeting. 

The  Treaxurer. 

By-Law  XHI.  The  Treasurer  shall  keep  a  complete  Roll  of 
Members,  and  shall  inform  new  members  of  their  election. 

He  shall  collect,  and,  under  the  direction  of  the  Executive 
Committee,  disburse  the  funds  of  the  Association. 

He  shall  make,  at  the  Annual  Meeting,  an  Annual  Report  of 
all  receipts  and  disbursements  and  outstanding  obligations;  said 
Report  to  be  examined  and  audited  before  presented  to  the  As- 
sociation by  two  members  appointed  by  the  President. 

Appointment  of  Committees. 

By-Law  XIV.  The  President  shall  appoint  the  Committee  on 
Publications  on  the  first  day  of  the  Annual  Meeting. 

The  other  Committees  he  shall  appoint  within  thirty  days  after 
the  meeting,  and  shall  announce  the  same  to  the  Secretary. 

Meetifigs  of  Committees. 

By-Law  XV.  The  Genei-al  Council  and  all  Standing  Com- 
mittees shall  meet  on  the  day  preceding  each  Annual  Meeting, 
at  such  hour  and  place  as  their  respective  chairmen  shall  appoint. 

Special  Meetings  of  the  General  and  Local  Councils,  and  of 
any  Committee,  shall  be  held  at  such  time  and  place  as  the 
Chairman  thereof  shall  appoint. 

Filling  of  Vacancies, 

By-Law  XVL  Each  Standing  Committee  shall  have  power 
to  fill  vacancies  in  its  list  of  members. 

JEtcpenses  of  Committees, 

By-Law  XVIL  The  reasonable  disbursements  of  the  Com- 
mittee on  Grievances,  and  of  the  Executive  Committee,  for  exr- 
penses  incurred  in  the  performance  of  their  duties,  may  be  paid 
out  of  the  funds  of  the  Association. 
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Duties  of  Standmg  Committees, 

Bt-Law  XVIII.  (A.)  The  Committee  on  Grievances  shall 
be  charged  with  the  hearing  of  all  complaints  against  mennbers 
of  the  Association,  and  also  all  complaints  which  may  be  made 
in  matters  affecting  the  interests  of  the  Bar,  the  practice  of  the 
law,  and  the  administration  of  justice;  and  they  shall  report 
thereon  to  the  Association,  with  such  recommendations  as  they 
may  deem  advisable. 

Whenever  any  complaint  shall  be  preferred  against  a  member 
of  the  Association  for  misconduct  in  his  relations  to  the  Associa- 
tion or  in  his  profession,  the  member  preferring  such  complaint 
shall  present  it  to  the  Committee  on  Grievances,  in  writing,  sub- 
^H.•ribed  by  him,  plainly  stating  the  matter  complained  of. 

If  the  Committee  be  of  opinion  that  the  matters  therein  alleged 
are  of  sufficient  importance,  they  shall  cause  a  copy  of  the  com- 
plaint, together  with  not  less  than  five  days'  notice  of  the  time 
and  place  when  the  Committee  will  meet  for  the  consideration 
thereof,  to  be  served  upon  the  defendant,  either  personally  or  by 
leaving  the  same  at  his  place  ^f  business  during  office  hours, 
properly  addressed  to  him;  and  they  shall  cause  a  similar  notice 
to  be  served  on  the  plaintiff. 

At  the  time  and  place  appointed,  or  at  such  other  time  as  may 
be  named  by  the  Committee,  the  defendant  may  file  a  written 
answer  or  defence,  and  the  Committee  shall  proceed  to  the  con- 
sideration of  the  case  upon  such  complaint  and  answer,  or  upon 
the  complaint  alone,  if  no  answer  is  interposed. 

The  plaintiff  and  defendant  shall  each  be  alloiired  to  appear 
in  person,  and  by  counsel,  who  must  be  members  of  the  Asso- 
ciation. 

Before  the  trial  shall  begin,  the  defendant  may  object  peremp- 
torily to  any  one  or  more  of  the  Committee,  not  exceeding  three; 
and  the  places  of  those  objected  to  shall,  for  the  purposes  of  the 
trial,  be  supplied  by  appointment  of  members  of  the  Association 
by  a  majority  of  the  remaining  members  of  the  Committee. 

The  Committee  may  summon  witnesses,  and,  if  such  witnesses 
are  members  of  the  Association,  a  neglect  or  refusal  to  appear 
may  be  reported  to  the  Association  for  its  action.  v 

Testimony  shall  be  taken  in  accordance  with  the  rules  and 
practice  of  the  Courts  of  Common  Pleas  of  South  Carolina. 
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The  Committee,  of  whom  at  least  five  must  be  present  at  the 
trial  (except  that  a  less  Dumber  may  adjourn  from  time  to  time), 
shall  hear  and  decide  the  case  thus  submitted  to  them,  and  shall 
determine  all  questions  of  evidence. 

If  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  recom- 
mendation as  to  the  action  to  be  taken  thereon;  and,  on  request 
of  either  party,  they  may,  in  their  discretion,  make  the  evidence, 
or  any  designated  part  thereof,  part  of  their  report. 

The  Association  shall  take  such  action  on  said  report  as  they 
may  see  fit,  provided  only  that  no  member  shall  be  expelled  or 
suspended  unless  by  the  vote  of  two-thirds  of  the  members  pres- 
ent and  voting. 

When  a  member  is  thus  expelled,  the  Executive  Committee 
shall  appoint  two  members  of  the  Association  to  act  as  prose- 
cutors, whose  duty  it  shall  be  to  take  the  steps  proper  to  his 
disbarment. 

Whenever  charges  of  unprofessional  conduct  or  of  fraud  shall 
be  made  in  writing  against  a  member  of  the  Bar  of  South  Caro- 
lina not  a  member  of  the  Association,  the  Committee  shall  inves- 
tigate said  charges  forthwith  ;  and  if,  in  any  such  case,  the  Com- 
mittee shall  report  to  the  Executive  Committee  that  in  their 
opinion  the  case  is  such  as  requires  prosecution,  the  Executive 
Committee  shall  appoint  two  members  of  the  Association  to  act 
as  prosecutors,  whose  duty  it  shall  be  to  take  the  steps  proper  to 
the  disbarment  of  the  said  attorney-at-law. 

All  the  foregoing  proceedings  shall  be  secret,  except  as  their 
publication  is  hereinbefore  provided  for,  unless  otherwise  ordered 
by  the  Association  by  a  two-thirds'  vote. 

(B.)  The  Committee  o?i  Jurisprudence  and  Law  Reform  shall 
be  charged  with  the  duty  of  watching  all  changes  and  proposed 
changes  in  the  law,  and  of  proposing  such  amendments  as  in 
their  opinion  should  be  recommended  by  the  Association. 

(C.)  The  Committee  on  Judicial  Administration  and  Reme- 
dial Procedure  shall  be  charged  with  the  duty  of  observing  the 
practical  working  of  our  judicial  system,  of  entertaining  and  ex- 
amining proposed  changes  or  reforms  in  the  same,  and  of  recom- 
mending such  action  as  they  may  deem  expedient. 
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(D.)  The  Oonimittee  on  Edticationfor  the  Bar  and  Admission 
to  the  Bar  shall  be  charged  with  the  duty  of  revising  the  present 
system  and  requirements  in  this  State,  of  suggesting  such  im- 
provements as  they  may  think  proper,  and  of  reporting  the  same 
to  the  Association.  Thereafter  they  shall  be  charged  with  the 
subject  generally,  and  shall  report  any  amendments  they  may 
think  proper. 

(E.)  The  Committee  on  Co?ntnercial,  Literstate,  and  Inter- 
national Law  shall  be  charged  with  the  duty  of  watching  all 
changes  and  proposed  changes  in  such  laws,  whether  by  Con- 
gress or  by  the  Legislature  of  this  State,  or  of  other  States,  and 
of  reporting  the  same  to  the  Association ;  and  of  suggesting 
such  amendments  as  in  their  opinion  the  Association  should  re- 
commend. 

(F.)  The  Committee  on  Memorials  of  Deceased  Members 
shall  be  charged  with  the  duty  of  reporting  at  the  Annual  Meet- 
ing the  names  of  members  who  shall  have  died  during  the  pre- 
ceding year,  with  appropriate  notices  of  their  death. 

The  Vice-Presidents  shall  report  to  this  Committee  the  deaths 
of  members  within  their  respective  Circuits. 

(G.)  The  Committee  on  Publications  shall  be  charged  with  the 
duty  of  selecting  and  supervising  the  publications  of  the  Associ- 
ation. 

All  papers  read  before  the  Association  shall  be  lodged  with 
the  Secretary. 

The  Address  of  the  President,  the  Reports  of  Committees,  and 
a  summary  of  all  proceedings  at  the  Annual  Meeting  and  at 
Special  Meetings,  shall  be  annually  published  in  a  pamphlet,  to 

be  entitled  "Transactions  of  the Year  of  The  South 

Carolina  Bar  Association;"  which  shall  also  include  the 
Constitution  and  By-Laws,  the  names  of  officers,  of  members  of 
Standing  Committees,  and  of  all  members  of  the  Association. 

No  other  address  made,  nor  paper  read  or  submitted,  shall  be 
published  in  the  "  Transactions,"  except  by  order  of  the  Com- 
mittee on  Publications. 
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Exchanges, 

By-Law  XIX.  The  Secretary  shall  endeavor  to  arrange  a 
system  of  exchanges  by  which  the  "  Transactions  "  can  be  an- 
nually exchanged  with  those  of  The  American  Bar  Association, 
the  IW  Associations  in  other  States,  and  other  Associations  in 
foreign  countries  interested  in  jurisprudence  or  affairs  of  govern- 
ment; and  all  books  thus  acquired  shall  be  bound  and  deposited 
in  the  Library  of  the  Supreme  Court  of  this  State,  subject  to  the 
call  of  the  Association. 

The  Secretary  shall  annually  send  a  copy  of  the  "Transac- 
tions "  to  the  Congressional  Library. 

Publications, 

By-Law  XX.  Members  desiring  extra  copies  of  the  "Trans- 
actions," shall  obtain  them  at  their  estimated  cost,  on  giving 
reasonable  notice  of  their  desire  before  publication  to  the  Com- 
mittee on  Publications. 

Assessment  for  Dinner, 

By-Law  XXI.  The  Executive  Committee  shall  have  power 
to  assess  the  members  present  at  the  Annual  Dinner  should  the 
funds  in  the  Treasurer's  hands  fail  to  defray  the  cost  of  said 
Dinner. 
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CALL  FOR  ORGANIZATIOK 


SOUTH  CAROLINA  BAR  ASSOCIATION. 

In  the  opinion  of  the  undersigned,  members  of  the  Bar  of 
South  Carolina,  the  formation  of  a  State  Bar  Association  is 
greatly  to  be  desired.  They  therefore  call  a  Convention  of  Bar 
Delegates  to  meet  in  the  Court  House  of  Columbia  on  Thursday 
Evening,  llth  December,  at  eight  o'clock,  for  the  purpose  of 
organization.  They  respectfully  and  urgently  request  that  each 
County  Bar  in  the  State  will  at  once  hold  a  meeting  and  elect 
at  least  three  delegates  to  attend  the  Convention. 


VV.  H.  Parker Abbeville. 

W.  C.   Benet Abbeville. 

D.  S.  Henderson Aiken. 

B.  F.   Whitner.. .  ..Anderson. 

Robert  Aid  rich Barnwell. 

Charles  Boyle Berkeley. 

William  Elliott Beaufort. 

A.  G.  Magrath Charleston. 

C.  H.  Simonton . . .  Charleston. 
Henry  E.  Young  . .  Charleston. 
Ed.  M^Crady,  Jr.  .Charleston. 

J.  J.  Hemphill Chester. 

W.  L.  T.  Prince.. Chesterfield. 

J.  F.  Rhame Clarendon. 

M.  P.  Howell Colleton. 

R.  W.  Boyd Darlington. 

John  C.  Sheppard  ..Edgefield. 

Jas.  H.  Rion Fairfield. 

R.  Dozier Georgetown. 

Jas.  L.  Orr. ... Greenville. 

M.  F.  Ansel Greenville. 

J.  W.  Moore Hampton. 

Jos.  T.  Walsh .  Horry. 

John  D.  Kennedy. .  .Kershaw. 


27th  November,  1884. 


W.  Z.  Leitner  V Kershaw. 

R.  E.  Allison' Lancaster. 

R.  P.  Todd.'. Laurens. 

Henry  Y.  Simpson* .  .Laurens. 
H.  A.  Meetzc.K ..   Lexington. 

J.  G.  Blue  .• Marion. 

H.  H.  Newton Marlboro'. 

.C.  H.  Suber  > Newberry. 

Y.  J.  Pope Newberry. 

J.  J.  Norton  .1 .^Oconee. 

Jas.  F.  Izlar Orangeburg. 

Samuel  Dibble. .  .Orangeburg. 

J.  E.  Boggs Pickens. 

L.  F.  Youmans.''. ..  .Richland. 

John  C.  Haskell Richland. 

J.  Q.  Marshall Richland. 

J.  H.  Earle  \ Sumter. 

Ed.  H.  Bobo Spartanburg. 

J.S,  R.  Thomson'.. Spartanburg. 
D.  R.  Duncan. .  .Spartanburg. 

William  Munro Union. 

T.  M.  Gilland  ..  Williamsburg. 
W.  B.  Wilson,  Sr York. 

W.  C.  BENET, 

lemporary  Secretary. 
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LIST  OF  OFFICERS. 


President. 
W.  W.  HARLLEE. 

Secretary. 
W.  C.  BENET,  Abbeville. 

Treasurer. 
J.  Q.  MARSHALL,  Columbia. 

ExEcuTTVB  Committee. 

HENRY  E.  YOUNG,  Charleston,  Chairman, 
GEORGE  W.  CROFT,  Aiken. 
JAMES  L.  ORR,  Greenville. 
W.  C.  BENET,  ex-officio. 
J.  Q.  MARSHALL,  exofficio. 


GENERAL  COUNCIL. 


W.  W.  Harllee,  Chairman  ex-officio. 


For  Ist  Jud 

"  2d 

"  3d 

«  4th 

"  5th 

"  6th 

"  7th 

"  8th 


cial  Circuit — Henry  Buist,  Charleston.  ^ 

"  D.  S.  Henderson,  Aiken. 

"  Jos.  H.  Earle,  Sumter. 

"  R.  W.  Boyd,  Darlington. 

"  John  D.  Kennedy,  Camden. 

"  Giles  J.  Patterson,  Chester. 

"  Wm.  Munro,  Union. 

"  B.  F.  Whitner,  Anderson. 


W.  C.  Benet,  Secretary,  ex-officio. 
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VICE-PRESIDENTS  AND  MEMBERS  OF 
LOCAL  COUNCILS. 


]8t  Judicial  Circuit — Vice-President,  Edward  McCrady,  Jr. 
Local   Council,  James  F.  Izlar  and 
Chas.  Boyle.  * 

2d        "  "  Vice-President,  Wm.  Elliott. 

Local  Council,  M.  P.  Howell  and  ' 
J.  W.  Moore. 

Zd         "  "  Vice-President,  Richard  Dozier.  • 

Local  Council,  Rich.  D.  Lee  and 
R.  O.  Purdy. 

Uh       "  "  Vice-President,  W.  L.  T.  Prince. 

Local  Council,  H.  IL  Newton  and 
E.  K.  Dargan. 

bth       "  **  Vice-President,  Leroy  F.  Youmans.— 

Local  Council,  J.  C.  Sheppard  and 
W.  Z.  Leitner.  ^ 

Qth       "  "  Vice-President,  Jas.  11.  Rion. 

Local  Council,  W.  B.  Wilson,  Jr.  and 
Chas.  A.  Douglas.    - 

*ltk        **  "  Vice-President,  Christian  H.  Suber.  - 

Local  Council,  J.  S.  R.  Thomson  and 
James  Farrow. 

Uh       "  "  Vice-President,  Wra.  H.  Parker. 

Local  Council,  J.  S.  Verner  and 

Julius  11.  Heyward. 
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COMMITTEES. 


ON  GRIEVANCES. 

'■   ClIAS.  H.  vSIMONTON. 

MORTIMER  GLOVER,  let  Circuit. 
■'    C.  J.  C.  HUTSON,  2d  Circuit. 
T.  M.  GILLAND,  .3d  Circuit. 
KNOX  LIVINGSTON,  4th  Circuit. 
JOHN  T.  SLOAN,  Jr.,  5th  Circuit. 
'    B.  W.  EDWARDS,  6th  Circuit. 
JOHN  VV.  FERGUSON,  7th  Circuit. 
GEORGE  G.  WELLS,  8th  Circuit. 

ON  JURISPRUDENCE  AND  LA  W  REFORM. 

"  CHAS.  RICHARDSON  MILES. 
WM.  HENRY  PARKER. 
JAMES  F.  IZLAR. 
JOHN  F.  FICKEN. 
JAMES  ALDRICH. 

ON  JUDICIAL  ADMINISTRATION  AND  REMEDIAL 
PROCEDURE. 

JAMES  H.  RION. 

A.  T.  SMYTIIE.  • 
Y.  J.  POPE. 

B.  W.  BALL. 
ROBERT  ALDRICH. 

ON  COMMERCIAL,  INTERSTATE,  AND  INTER- 
NATIONAL LAW. 

JOHN  C.  HASKELL. 

JULIAN  MITCHELL. 
RICH.  D.  LEE. 
LEWIS  W.  PERRIN. 
ED.  H.  BOBO. 
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ON  EDUCATION  FOB  THE  BAR  AND  ADMISSION 
TO  THE  BAR. 

R.  W.  BOYD. 

SAMUEL  DIBBLE. 
JOHN  C.  SHEPPARD. 
J.  P.  K.  BRYAN. 

J.  EDWIN  McDonald. 

ON  PUBLICATIONS. 

ROBERT  W.  SHAND. 

GEORGE  JOHNSTONE, 
HENRY  Y.  SIMPSON.- 
SIMEON  HYDE,  Jb. 
THE  SECRETARY,  ea>officio. 

ON  MEMORIALS  OF  DECEASED  MEMBERS. 

S.  P.  HAMILTON.- 
L.  T.  IZLAR. 
GEORGE  S.  MOWER 
C.  A,  WOODS. 
THE  SECRETARY,  ex-officio. 

DELEGATION  TO  THE  AMERICAN  BAR  ASSOCIATION. 

S.  P.  HAMILTON. 
A.  T.  SMYTHE. 
WILLIAM  ELLIOTT. 


ESSAYISTS. 

The  following  members  will  read  papers  at  the  Annual  Meet- 
ing in  December: 

Hon.  A.  6.  Magrath,  of  Charleston. 
Hon.  J.  J.  Maher,  of  Barnwell. 
Kiohard  Dozier,  of  Georgetown. 
George  G.  Wells,  of  Greenville. 
Benj.  L.  Abney,  of  Columbia. 


ANNUAL  ADDRESS. 
The  Annual  Address  will  be  delivered  by 

Hon.  THOMAS  M.  COOLEY,  of  Ann  Arbor,  Michigan. 
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LIST  OF  MEMBERS. 


Arranged  by  Judicial  Circuits  and  by  Counties. 


First  Circuit. 


Charleston  CotirUy,      * 


Bacot,  Thos.  W. 
Barker,  Theodore  G. 
Barnwell,  Jos.  W. 
Bolger,  H.  L.  P. 
Brawley,  W.  H. 
Bryan,  J.  P.  K. 
Buist,  Henry 
Buist,  G.  Lamb 
Cappelmanu,  John  D. 
Chisolm,  J.  Bachman 
Chisolm,  Robert 
DeSaussure,  Henry  A. 
Ficken,  John  F. 
Grimball,  John 
Hanckel,  Thos.  M. 
Hayne,  Isaac 
Hyd^,  Simeon,  Jr. 
Inglesby,  Charles 
Jervey,  W,  St.  Julien 
Jervey,  Theodore  D,,  Jr. 
Lee,  A.  M.,  Jr. 


Lord,  Samuel 
McCrady,  Edward,  Jr. 
McHugh,  C.  A. 
McHugh,  F.  L. 
Magrath,  A.  G. 
Magrath,  A.  G.,  Jr. 
Miles,  Chas.  Richardson 
Mitchell,  Julian 
Mordecai,  T.  M. 
Nathans,  J.  N. 
Perry,  J.  Lamb 
Rutledge,  Benj.  H. 
Rutledge,  Benj.  H.,  Jr. 
Sass,  G.  Herbert 
Simons,  J.  Ancrnm 
Simons,  James 
Simonton,  Chas.  H. 
Smith,  H.  A,  M. 
Smythe,  A.  T. 
Trenholm,  George  M. 
Young,  Henry  E. 


Boyle,  Charles 


Dibble,  Samuel 
Glaze,  W.  L. 
Glover,  Mortimer 


Berkeley  County, 


Orangeburf/ .  County. 


Izlar,  James  F. 
Raysor,  T.  M. 
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Second  Circuit. 
Aiken  County. 


Aldrich,  James 
Croft,  Geo.  W. 
Emmanuel,  P.  A. 


Hatson,  C.  J.  C. 
Moore,  Jas.  W. 


Fiehburne,  W.  J. 
Graber,  W.  B. 
Henderson,  C.  G. 


Elliott,  William 
Howe,  John  B. 


Aldrich,  Robert 
Davis,  J.  E. 
Iriar,  L.  T. 
Maher,  J.  J. 


Earle,  Jos.  H. 


Pnrdy,  R  O. 
Rhame,  J.  F. 


Dozier,  Richard 


Henderson,  D.  S. 
Henderson,  K.  P. 
Jordan,  O.  C. 

Hampton  County. 

Yoaroans,  A.  M. 

Colleton  County. 

Howell,  M.  P. 
Murphy,  W.  Perry. 

Beaufort  County, 

Verdier,  W.  J. 

Barnwell  County. 

Simms,  Chas.  C. 
Thompson,  H.  M. 
Williams,  G.  W.  M. 

Third  Circuff. 

Sumter  County. 

Lee,  Richard  D. 
Clarendon   County. 

Wilson,  John  S. 

Georgetown  County. 
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Gillmnd,  T.  M. 
Haynesworthy  N.  J. 


Caston,  R.  T. 
Mclver,  Edward 


Bouchier,  T.  W. 
Livingston,  Knox 


Baker,  £.  C. 
Boyd,  K.  W. 
Brown,  George  W. 
Brunson,  W.  A. 


Blue,  J.  G. 
Harllee,  W.  W. 


Hay,  J.  T. 
Kennedy,  John  D. 
Leitner,  W.  Z. 


Efird,  C.  M. 


i  Bonham  R.  G. 
Butler,  M.  C. 
Evans,  N.  G. 
Gary,  Ernest 


WiUiamslmrg  County. 
Htrsch,  M.  J. 

Fourth  Circuit. 

Chesterfield  County. 

McQueen,  John  M. 
Prince,  W.  L.  T. 

MarUxyro*  County. 

Newton,  H.  H. 

Darlington  Cmmty. 


Dargan,  E.  K. 
Edwards,  B.  W. 
McNeill,  J.  P. 
Nettles,  J.  E. 


Marion  County. 


Montgomery,  W.  J. 
Woods,  C.  A. 


Fifth  CiRcriT. 
Kershaw  County. 


Nelson,  P.  H. 
Shannon,  W.  M. 
Workman,  W.  H.  R.      , 


Leorington  County. 


Edgefield  County. 


Sheppard,  John  C. 
Simkins,  S.  McG. 
Tompkins,  A.  S. 
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Richland  County. 


Abney,  B.  L. 
Bach  man,  W.  K. 
Barroo,  J.  T. 
Clark.  W.  A.  , 
Haskell,  John  C. 
Haskell,  A.  C. 
Lyles,  W.  H. 
McMaster,  F.  W. 
Marshall,  J.  Q. 
Muller,  J.  S. 


Douglas,  Charles  A. 
Douglas,  Alex.  S. 
McCants,  J.  Glenn 


Allison,  R.  E. 


Brice,  A.  G. 
(iage,  Geo.  \V. 
Hamilton,  S.  P. 
liemphill,  J.  J. 


Hart,  James  F. 
Spencer,  C.  E. 


Caldwell,  J.F.J. 
Oomer,  George  B. 
Hunt,  Walter  H.,  Jr. 
Johnstone,  George 


Pearson,  John  H. 
Pope,  Joseph  Daniel 
Ray,  Duncan  C. 
Reynolds,  Mark 
Rhett,  John  T. 
Shand,  Robt.  W. 
Sloan,  John  T.,  Jr. 
Thomas,  J.  P.,  Jr. 
Youmans,  LeRoy  F. 

Sixth  Circuit. 

Fairfield  County. 

McDonald,  J.  Edwin 
Obear,  Henry 
Rion,  Jas.  H. 

Lancaster  County. 

Moore,  Ernest 

Chester  County. 

Henry,  J.  K. 
McNeel,  John  M. 
Patterson,  Giles  J, 
Sanders,  W.  A. 

York  County. 

Wilson,  W.  B.,  Jr. 

Seventh  Circuit. 

Newberry  County. 

Mower,  George  S. 
Pope,  Y,  J. 
Sohumpert,  O.  L. 
Suber,  Christian  H. 
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Ball,  B.  W. 
Farrow,  Jamea 
Ferguson,  John  W. 
Holmes,  N.  J. 


Cnlp,  C.  C. 
McKissick,  I.  Y. 


Bobo,  Ed.  H. 
Carson,  R.  H. 
Duncan,  D.  R. 


Lavrens  County. 

McGowan,  Frank  P. 
Simpson,  Henry  Y. 
Watts,  Richard  C. 

Union  County. 

Munro,  William 

Spartanburg  County. 


Simpson,  Stobo  J. 
Thomson,  J.  S.  R. 
Wilson,  Stanyarne 


Eighth  Circuit. 


Abbeville  County. 


Benet,  Wra.  Christie 
Bonham,  Milledge  L.,  Jr. 
Bradley,  W.  O. 
Calhoun,  O.  T. 
Cason,  Samuel  C. 
Cothran,  Thomas  P. 
DeBruhl,  Marshall  P. 
(rary,  Eugene  B. 
Graydon,  Ellis  G. 


Graydon,  Wra.  N. 
Klugh,  James  C. 
Jjee,  William  A. 
Lyon,  James  Fuller 
McGowan,  William  C. 
Miller,  Walter  L. 
Parker,  William  Henry 
Perrin,  Lewis  W. 
Smith,  Ijcwis  Wardlaw 


Brown,  J.  N. 
Broyles,  A.  T. 
Moore,  John  B. 
Murray,  E.  B. 

Norton,  J.  J. 
Thompson,  R.  A. 

Boggs,  J.  E. 


Anderson  County. 

Prince,  Geo.  E. 
Whitner,  B.  F. 
Whitner,  F.  C. 

Oconee  County. 

Vemer,  J.  S. 

Pickens  County. 
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Ansel,  M.  F. 
Donaldson,  T.  Q. 
Furman,  Chas.  M. 
Heyward,  Julias  H. 
Orr,  James  L. 


Pe^ry,  W.  H. 
Verner,  David  P. 
Wells,  George  6. 
Westmoreland,  George 
Williams,  W.  A, 


CLAUDE  E.  SAWYER 

\^t'^^^^^  Type-ivritep, 
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LIST  OF  MEMBERS. 


Arranged    Alphabetically. 

■   Nambs.  Post  Oppicks. 

Abney,  B.  L Columbia 

Aldrich,  James. .;.....'... Aiken 

Aldrich,  Robert Barnwell 

Allison,  R.  E Lancaster 

Ansel,  M.  F. . . .  r Greenville 

Bachman,  W.  K Columbia 

Bacot,  Thomas  W .  Charleston 

Baker,  E.  C Darlington 

.  Ball,  B.  W Laurens 

Barker,  Theodore  G Charleston 

Barnwell,  Joseph  W Charleston 

Barron,  J.  T Columbia 

Benet,  W.C.  ^  :.^.  j/^  \ Abbeville 

Blue,  J.  G Marion 

Bobo,  E.  H Spartanburg 

Boggs,  J.  E. Pickens 

Bolger,  H.  L.  P Charleston 

Bonham,  R.  G Edgefield 

Bonham,  M.  L.,  Jr Abbeville 

Bouchier,  T.  W Bennettsville 

Boyd,  R.  W : Darlington 

Boyle,  Charles Summerville 

Bradley,  W.  O Abbeville 

Brawley,  W.  H. Charleston 

Brice,  A.  G Chester 

Brown,  George  W Darlington 

Brown,  J.  N. Anderson 

Broyles,  A.  T. Anderson 

Brunson,  W.  A Florence 

Bryan,  J.  P.  K : Charleston 

Buist,  Henry Charleston 

Buist,  G.  Lamb Charleston 

Butler,  M.  C Edgefield 

Caldwell,  J.  F.  J Newberry 

Calhoun,  O.  T , , , . , AbbevUle 
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Nambs.  Post  Orpicss. 

Cappelmann,  John  D Charleston 

Carson,  R.  H Spartanburg 

Cason,  S.  C Abbevillo 

Caaton,  R,  T Chesterfield 

Chisolm,  J.  Bachman  Charleston 

Chisolm,  Robert Charleston 

Clark,  W.  A Columbia 

Cothran,  T.  P Abbeville 

Croft,  Geo.  W Aiken 

Cromer,  Geo.  B Newberry 

Culp,  C.  C Union 

Dargan,  E.  K Darlington 

Davis,  J.  E Barnwell 

DeBruhl,  Marshall  P Abbeville 

DeSaussure,  Henry  A Charleston 

Dibble,  Samuel Orangeburg 

Donaldson,  T.  Q Greenville 

Dozier,  Richard Georgetown 

Douglas,  Charles  A Winnsboro' 

Douglas,  Alex.  S Winnsboro' 

Duncan,  D.  R Spartanburg 

Barle,  Joseph  H  .».<... : ., :.  r ........'.  .\'.  1 ' .'. Sumter 

Edwards,  B,  W .^ Darlington 

Efird,  CM ^.^^\.  //.'. . . . ;  .\<.V Lexington 

BUiott,  William . .  5i»C:  >,\  .....'.  > . .  v Beaufort 

Emmanuel,  P.  A , Aiken 

Evans,  N.  G Edgefieid 

'  Farrow,  James. .Laurens 

Ferguson,  John  W  Laurens 

Ficken,  John  F Charleston 

Fishbume,  W.  J Walterboro* 

Fnrman,  Chas.  M Greenville 

Gage,  G.  W. .  .^/fv^rrk  /. : ^ Chester 

Gary,  Eugene  B.. .  •  .s ; . . :  i :, , . . .  .\  :•:..■:.  .Abbeville 

Gary,  Ernest ^  •  v Edgefield 

Gilland,  T.  M v.V.' Kingstree 

Glase,  W.  L Orangeburg 

7 
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Names.  Post  Opficbs. 

Glover,  Mortimer Orangeburg 

Graydon,  Ellis  G Abbeville 

Graydon,  William  N Abbeville 

Grimball,  John Charleston 

Graber,  W.  B Walterboro' 

Hamilton,  S.  P Chester 

Hanckel,  T.  M Charleston 

Harllee,  W.  W Marion 

Hart,  James  F Yorkville 

Haskell,  A.  C Columbia 

Haskell,  John  C Columbia 

Hay,  J.  T Camden 

Hayne,  Isaac   .  ^ Charleston 

Haynesworth,  ^.  J Kingstree 

Hemphill,  J.  J Chester 

Henderson,  E.  P Aiken 

Henderson,  D.  S Aiken 

Henderson,  C.  G Walterboro' 

Henry,  J.  K. . .  .v '. Chester 

Hey  ward,  Julius  H Greenville 

Hirsch,  M.  J Kingstree 

Holmes,  N.  J Laurens 

Howe,  John  B Beaufort 

Howell,  M.  P Walterboro' 

Hunt,  Walter  H.,  Jr. Newberry 

Hutson,  C.  J.  C Hampton 

Hyde,  Simeon,  Jr Charleston 

Inglesby,  Charles Charleston 

Izlar,  James  F \  .^ Orangeburg 

Izlar,  L.  T ' Blaokville 

Jervey,  Wm.  St.  Julien. . . .- Charleston 

Jervey,  Theodore  D.,  Jr Charleston 

Johnstone,  George Newberry 

Jordan,  O.  C Aiken 

Kennedy,  John  D Camden 

Klugh,  James  C Abbeville 

Lee,  Wm.  A Abbeville 

Lee,  A.  M.,  Jr Charleston 
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Namks.  Post  Opficbs. 

Lee,  Richard  D Sumter 

•'  Leitner,  W.  Z Camden 

LiviDgsiOD,  Knox Bennettsville 

'  Lord,  Samuel Charleston 

Lyon,  James  Fuller Abbeville 

Lyles,  W.  H. ...  Columbia 

McCants,  J.  Glenn Winnsboro' 

*  McCrady,  Edward,  Jr Charleston 

McDonald,  J.  Edwin   Winnsboro' 

V  McGowan,  Wm.  C Abbeville 

Mc6o wan,  Frank  P Laurens 

McHugh,  O.  A Charleston 

McHugh,  F.  L Charleston 

McKissick,  L  Y Union 

^  Mclver,  Edward Cheraw 

•^  McMaster,  F.  W Columbia 

McNeel,  John  M Chester 

McNeill,  J.  P Florence 

•     McQueen,  John  M Cheraw 

:    Magrath,  A.  G Charleston 

Magrath,  A."  G.,  Jr Charleston 

^'  Maher,  J.  J • Barnwell 

Marshall,  J.  Q Columbia 

Miles,  Charles  Richardson Charleston 

Miller,  Walter  L Abbeville 

*'  Mitchell,  Julian Charleston 

Montgomery,  W.  J   Marion 

Moore,  James  W Hampton 

^   Moore,  Ernest Lancaster 

Moore,  John  B Anderson 

Mordecai,  T.  M Charleston 

Mower,  George  S Newberry 

\  MuUer,  J.  S Columbia 

.  Munro,  William Union 

Murphy,  W.  Perry Walterboro' 

Murray,  E.  B Anderson 

Nathans,  J.  N Charleston 

Nettles,  J.  E Darlington 

Nelson,  P.  H Camden 
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Names.  Post  Ofticks. 

Newton,  H.  H. Bennettsville 

Norton,  J.  J.  .r,^^  .  t . .  - Walhalla 

Obear,  Henry Winnsboro' 

^  Orr,  James  L  Greenville 

'»-  Parker,  Wm.  Henry Abbeville 

'  Patterson,  Giles  J Chester 

*  Pearson,  John  H Columbia 

\  Perrin,  Lewis  W Abbeville 

V  Perry,  J.  Lamb Charleston 

Perry,  W.  H Greenville 

Pope,  Joseph  Daniel Columbia 

Pope,  Y.  J Newberry 

Prince,  G.  E Anderson 

"  Prince,  W.  L.  T. Cheraw 

Purdy,  R.  O Manning 

Ray,  Duncan  C Columbia 

Raysor,  T.  M Orangeburg 

Reynolds,  Mark Columbia 

Rhame,  J.  F Manning 

^    Rhett,  John  T Columbia 

-    Rion,  James  II Winnsboro* 

liutledge,  Benjamin  H.,  Jr Charleston 

^  Rutledge,  Benjamin  II Charleston 

Sanders,  W.  A Chester 

Sass,  G.  Herbert     Charleston 

Sehunipert,  O.  L ^ Newberry 

Shand,  Robert  W Columbia 

Shannon,  Wm.  M . .  .  < Camden 

Sheppard,  John  C . .  .v » Edgefield 

Simkins,  S.  McG Edgefield 

Simons,  James Charleston 

Simons,  J.  Ancrum Charleston 

Simms,  Chas.  C Barnwell 

*    Simonton,  Charles  H ^ ; Charleston 

Simpson,   Henry  Y Laurens 

Simpson,  Stobo  J Spartanburg 

Sloan,  John  T.,  Jr Columbia 

Smith,  H.  A.  M Charleston 
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Names.  Post  Opficbs. 

Smith,  L.  Wardlaw Abbeville 

Smythe,  A.  T CharlestOD 

Spencer,  C.  E Yorkville 

Suber,  Christian  H , Newberry 

Thomas,  J.  P.,  Jr. Columbia 

Thomson,  J.  S.  R Spartanburg 

Thompson,  H.  M Barnwell 

Thompson,  R.  A Walhalla 

Tompkins,  A.  S Edgefield 

Trenholm,  George  M Charleston 

Verdier,  W.  J Beaufort 

Vemer,  J.  S Walhalla 

Vemer,  David   P Greenville 

Watts,  Richard  C. .;.  V.S'?.)/v^ Laurens 

Wells,  George   G .  [ Greenville 

Westmoreland,  George Greenville 

Whitner,  B.  F Anderson 

Whitner,  F.  C Anderson 

Williams,  W.  A ^^ .(.  .  * Greenville 

Williams,  G.  W.  M. .  .V. ."  5;"^:^.>.^  .4uC Barnwell 

Wilson,  John  S. .  .*^W .  I  l^ Manning 

Wilson,  W.  B.,  Jr. .  .r ...'.. Yorkville 

Wilson,  Stanyarne. .  k  ^V.'-. .  ,\\  ,  .'.*. Spartanburg 

Woods,  C.  A. . .  i .V.  .^V.  :^. .; Marion 

Workman,  W.  H.  R..  r' Camden 

Youmans,  LeRoy   F Columbia 

Youmans,  A.  M Hampton 

Young,  Henry  E Charleston 

Total  Number  of  Members,  212. 


The  members  of  the  Association  are  respectfully  reminded 
that  they  are  required  by  the  Constitution,  Article  VII,  to  sign 
the  Constitution.  The  Secretary  will  give  the  members  who 
have  not  signed  it  an  opportunity  to  do  so  at  each  meeting. 
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ADDRESS 

OF 

Hon.  a.  G.  MAGRATH, 

PRESIDENT  OF  THE  ASSOCIATION. 


Gentlemen  of  the  SotUh  Carolina  Bar  Association: 

We  have  assembled  to  celebrate  the  first  Anniversary  of  the 
South  Carolina  Bar  Association.  This  Association  as  declared  in 
the  Constitution  which  is  now  its  government,  '^is  formed  to 
maintain  the  honor,  dignity,  and  courtesy  of  the  Profession  of  the 
Law;  to  advance  the  Science  of  Jurisprudence;  to  promote  the  due 
administration  of  Justice  and  reforms  in  the  law;  to  encourage 
liberal  education  for  the  Bar;  and  to  cultivate  cordial  intercourse 
among  the  members  of  the  South  Carolina  Bar.'' 

In  every  State  composing  the  Union  of  all  the  States,  kin- 
dred Associations  have  been  formed  for  the  promotion  of  the 
same  most  important  objects.  While  in  the  Association  of  the 
American  Bar,  the  Bar  of  each  State  is  represented  in  the  annual 
Convention :  and  intercourse  encouraged  and  friendship  formed, 
binding  closely  together  professional  brethren  of  the  North  and 
South,  the  East  and  West,  creating  a  new  bond,  securing  an  *'  in- 
destructible Union." 

*'  The  honor,  dignity  and  courtesy "  of  each  member  of  this 
profession  is  inseparable  from  the  true  position  of  an  advocate. 
If  one  would  inquire  why  ^'  the  honor,  dignity  and  courtesy  of 
the  profession  "  are  so  indispensable,  no  reply  could  be  better 
than  to  ask,  what  would  be  that  profession  without  ''honor, 
dignity  and  courtesy?"  The  acceptance  of  "honor,"  as  a  car- 
dinal virtue  cannot  be  better  illustrated  than  in  the  sacred 
character  with  which  the  intercourse  between  the  client  and 
lawyer  is  clothed.  The  bosom  of  the  counsel  is  the  only 
place  which  the  law  by  general  consent  recognizes  as  safe 
from  the  scrutiny  of  any  earthly  power.  Other  revelations 
may  be  brought  to  light,  and  such  consequences  result  as  may 
follow  the  knowledge  which  is  so  obtained.  But  the  confession 
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of  the  client  to  his  legal  adviser  is  that  which  no  power  will  ex- 
tort; nor  allow  it  to  be  repeated.  The  "courtesy"  of  the  profes- 
sion, is  the  natural  consequence  of  the  recognition  by  each  prac- 
titioner of  the  value  of  that  quality,  which  attests  the  influence 
of  education  and  refinement.  Contention  at  the  Bar  is  not  of  that 
kind  which  is  seen  in  the  prize  ring ;  nor  discussion  such  as  is 
heard  in  a  drinking  saloon.  Where  the  contest  is  intellectual: 
where  mastery  and  success  follow  our  reason,  stimulated  to  the 
point  of  its  highest  excellence;  where  the  highest  confidence  by 
any  one  in  the  side  he  advocates,  is  ever  tempered  by  the  con- 
sciousness that  opposed  to  him,  is  one  whose  power  he  acknowl- 
edges; and  who  indulges  equal  confidence  in  his  case:  it  can 
never  be,  that  courtesy  which  is  born  of  what  is  due  by  one  to 
another;  should  be  wanting.  And  with  the  consciousness  of 
honor,  not  only  inborn,  but  recognized  in  the  license  to  practice 
law,  as  involved  in  that:  and  with  it  the  admission  of  courtesy 
as  due  alike  by  the  advocate,  to  himself,  and  to  his  brother,  to 
whom  he  is  opposed;  the  dignity  of  his  profession  is  suggested 
'  so  naturally,  that  it  may  well  be  said  to  exist  and  assert  itself 
without  being  specially  invoked. 

But  these  qualities,  high  and  important  as  they  are,  do  not 
only  constitute  the  duties  of  one  who  engages  in  the  practice  of 
law.  Another  and  larger  responsibility  is  created  for  him.  His 
relations  to  his  client  and  to  his  adversary  are  in  their  proper 
sphere  of  great  consequence:  but  they  are  not  governed  by  the 
same  considerations  which  apply  to  him  who  undertakes  in  asso- 
ciation with  others  **to  advance  the  Science  of  Jurisprudence." 
He  then  exchanges  his  duty  as  an  advocate  of  one  against 
another  for  that  which  is  deeply  connected  with  the  welfare  of 
all.  And  the  contribution  he  makes  to  advance  the  Science  of 
Jurisprudence,  is  a  contribution  to  the  common  cause  of 
humanity.  It  is  in  the  exploration  of  its  sources,  the  necessities 
which  called  for  the  legislation  indispensable  for  the  pro- 
tection of  rights,  that  we  trace  the  progress  of  Jurispru- 
dence from  its  earliest  sources  even  to  our  own  time.  If  we 
would  know  the  labor  involved  in  the  study  of  Jurisprudence,  as 
told  of  one  whose  fame  is  as  lasting  as  the  law  itself,  we 
will  see  him  beginning  with  the  Roman  Civil  Law,  then 
International  Law,  to  the  Federal  Law,  and  to  Municipal  Law, 
and  in  the  present  condition  of  our  law  as  now  written,  know  the 
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various  stages  through  which  it  has  passed.  And  then  with  what- 
ever satisfaction  we  regard  it,  we  are  obliged  to  acknowledge 
that  it  is  still  only  in  a  condition  of  comparative  development. 
So  will  we  understand  how  great  is  the  obligation,  how  ardu- 
ous the  labor,  how  worthy  of  the  highest  ambition,  it  is  to  con- 
tribute in  any  manner,  however  modest,  to  '^advance  the  Science 
of  Jurisprudence."  If  we  may  not  claim  for  our  profession  the 
exalted  position  which  one  of  its  great  masters  has  asserted,  still 
there  is  a  stimulant  to  effort  in  his  admiration,  when  he  says, 
"  never  shalt  thou  find  any  that  hath  excelled  in  the  knowledge 
of  the  laws,  but  hath  sucked  from  the  breasts  of  that  divine 
knowledge,  honesty,  gravity  and  integrity." 

But  the  great  good  that  follows  the  effort  to  advance  the 
Science  of  Juris()rudence,  is  to  be  found  in  the  due  administra- 
tion of  Justice.  And  it  is  in  this,  that  in  our  profession  they 
who  engage  in  the  practice  of  the  law,  will  find  the  widest  field 
for  the  exercise  of  their  talents,  and  with  which  the  general  in- 
terests of  society  are  always  so  closely  connected.  If  the  Judge 
who  administers  the  law  is,  in  the  exercise  of  his  official  duties, 
the  most  exalted  above  his  fellow-men;  if  he,  without  irrever- 
ence it  can  be  said,  symbolizes  on  earth  the  idea  at  once  of  Jus- 
tice and  Mercy;  who  teaches  what  is  right  and  sustains  it:  and 
teaches  what  is  wrong  and  punishes  it:  then  they  who  sit  be- 
neath him,  to  assist  him  in  the  questions  that  are  before  him,  by 
giving  to  him  whatever  on  the  one  side  or  the  other  will  lead 
him  to  a  right  conclusion,  in  that  occupy  a  relation  to  that  Jus- 
tice which  Jurisprudence  seeks  to  make  as  perfect  as  it  can  be 
under  the  imperfections  of  our  human  condition,  that  involves 
the  greatest  responsibility.  And  in  that  relation,  we  can- 
not fail  to  be  impressed,  in  the  language  of  one  of  the  most  dis- 
tinguished among  Judges,  here  or  elsewhere,  **  with  a  profound 
sense  of  the  ample  instruction  and  glorious  rewards,  which  await 
his  future  enterprize  and  patient  devotion  in  the  study  of  the 
first  of  human  sciences — the  law."  To  the  integrity  and  inde- 
pendence of  the  Bar,  the  statement  of  one,  not  lightly  to  be 
questioned,  is  more  than  a  sufficient  reply  to  the  cynical  and  criti- 
cal remarks  which  are  often  heard.  "  With  respect "  (said  an 
eminent  Judge)  ^Ho  the  task  which  I  may  be  considered  to  have 
imposed  on  counsel,  I  wish  to  observe  that  it  arises  from  the 
confidence  which  long  experience  induces  me  to  repose  in  them, 
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and  from  a  sense  which  I  entertain  of  the  truly  honorable  and 
important  serviceB  which  they  constantly  perform  as  Ministers 
of  Justice,  acting  in  aid  of  the  Judge  before  whom  they  prac* 
tice." 

It  is  not  necessary  here  to  consider  or  discuss,  whether  there 
should  be  any,  and  if  so,  what  limit,  to  the  service  which  a  law- 
yer, because  of  that  relation,  is  bound  to  render  to  his  client.  No 
one  will  easily  forget  the  declaration  of  Lord  Erskine  in  his  de- 
fence of  Thomas  Paine;  '*  from  the  moment  (he  declared)  that  any 
advocate  can  be  permitted  to  say,  that  he  will  or  will  not  stand 
between  the  Crown  and  the  subject  arraigned  in  the  court,  where 
he  daily  sits  to  practice;  from  that  moment  the  liberties  of  Eng- 
land are  at  an  end."  When  (he  adds)  'Hhe  advocate  refuses  to 
defend,  from  what  he  may  think  of  the  charge,  he  assumes  the 
character  of  a  Judge;  nay  he  assumes  it  before  the  hour  of  judg- 
ment: and  in  proportion  to  his  rank  and  reputation  puts  the 
heavy  influence  of  perhaps  a  mistaken  opinion  into  the  scales 
against  the  accused  in  whose  favor  the  benevolent  principle  of 
English  Law  makes  all  presumption,  and  which  commands  the 
very  Judge  to  be  his  counsel."  The  remarkable  declaration  of 
Lord  Brougham  in  his  defence  of  Queen  Caroline,  would  per- 
haps be  well  considered  extravagant,  when  he  said  that  '^  sep- 
arating even  the  duties  of  a  patriot  from  those  of  an  advocate 
and  casting  them  if  needs  be  to  the  winds,  he  must  go  on  reck- 
less of  consequences,  if  his  fate  should  unhappily  be  to  involve 
his  country  in  confusion  for  his  client's  protection,"  even  if  we 
did  ^ot  have  his  own  declaration,  that  this  was  '*  a  menace,"  and 
not ''  a  deliberate  and  well  considered  opinion."  It  would  seem 
however  only  necessary  to  consider,  what  is  the  true  relation 
uf  counsel  and  client,  to  understand  the  duties  which  result 
from  that  relation.  The  question,  whether  in  a  Civil  or  in 
a  Criminal  case,  must  be  decided  according  to  the  law  and  the 
evidence.  The  law  is  written.  On  neither  side  of  a  case  can  the 
counsel  add  to  or  take  from  it  a  letter.  That  which  is  discussed, 
is  the  interpretation  to  be  given  of  that  which  is  so  written.  To 
the  fullness  of  this  discussion  of  the  meaning  of  the  law,  there 
is  not  and  cannot  be  any  limit.  The  closest  examination  of  it, 
is  that  which  should  give  the  most  correct  apprehension  of 
its  meaning;  and  this  is  due  to  the  Judge  who  is  the  inter- 
preter, and  the  parties  who  are  affected  by  his  decision.     The 
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same  may  be  said  of  the  facts,  which  are  to  be  evolved  from 
the  testimony.  They  must  be  ascertained  as  clearly  as  is  the 
meaning  of  the  law.  And  this  ascertainment  of  the  facts  is  to 
be  according  to  a  well  established  system,  composed  of  rules 
prescribing  what  questions  are  admissible,  and  these  when  given 
on  either  side,  to  be  tested  and  severely  tested  in  the  cross-ex- 
amination of  the  witness.  It  is  in  this  discussion  of  what  is  the 
proper  interpretation  of  the  Written  Law,  and  what  are  the  facts 
to  which  the  law  so  interpreted  is  to  he  applied,  that  the  necessity 
arises  for  the  aid  of  those  who,  educated  for  the  practice  of  the 
law,  have  become  and  are  the  indispensable  auxiliaries  for  the 
>adminiBtration  of  it;  and  in  that  promote  the  proper  adminis- 
tration of  Justice,  without  which  society  could  not  exist.  The 
advocate  is  not  the  Judge,  still  less  is  he  the  prosecutor  in  a 
Criminal  case;  nor,  representing  one  party  in  a  litigated  cause, 
is  he  in  any  manner  in  duty  bound  to  the  other  party,  who  has 
made  his  own  selection  of  his  counsel.  He  cannot  pervert  the 
law,  for  the  assent  of  the  Judge  to  his  construction  of  it  must 
be  the  proof  that  he  has  not  perverted  it.  He  cannot,  certainly 
should  not,  misstate  a  fact  in  the  case;  but  he  is  at  liberty  to  ex- 
amine with  the  greatest  -scrutiny  the  evidence  in  the  case;  and 
to  show  if  he  can  why  it  should  be  accepted  as  true  or  not.  If 
he  wilfully  misstates  the  law  to  deceive  the  Judge,  or  wilfully 
misstates  the  evidence  to  mislead  the  Jury  then  has  he  done 
violence  to  the  honor  and  dignity  of  his  position. 

The  proper  administration  of  Justice,  depends  on  the  true  in- 
terpretation of  the  law,  and  the  truth  of  the  facts  in  any  case,  to 
which  that  interpretation  is  to  be  applied.  No  greater  mischief 
can  prevail  than  when  the  law  is  "  vaga  aut  incerta.^^  And 
hence  it  is  that  so  palpable  a  solecism  as  is  found  in  the  phrase, 
^^  communis  error /acU  jus,^^  is  recognized  and  enforced. 

With  the  promotion  of  the  due  administration  of  Justice,  is 
the  suggestion  of  reforms  in  the  law.  Reforms,  so  called,  are 
often  necessary  and  as  often  dangerous;  necessary,  when,  in  the 
progressive  spirit  of  the  age,  changes  in  the  law  are  required  be- 
cause of  the  changes  which  take  place  in  society  where  law  is 
administered;  and  dangerous,  because  in  every  change  which  is 
made  in  the  condition  of  society,  there  is  involved  a  departure 
from  that  which  has  been  fixed,  and  a  new  adaptation  of  that 
society  to  the  changes  which  have  been  so  made.     But  there  is 
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one  condition  which  should  be  always  most  carefully  observed; 
and  that  is,  to  not  change  a  general  law  which  affects  society 
in  all  its  relations,  because  of  a  hardship  complained  of  by  its 
operation  in  individual  or  isolated  cases.  To  accommodate  the 
law  which  has  become  recognized  as  a  rule  of  general  conduct, 
and  modify  it  because  of  some  inconvenience  in  a  special  case, 
is  to  make  the  general  good  subjective  to  some  hardship  in  a 
special  case,  and  in  that  reverse  the  great  end  that  is  sought 
for  in  the  law,  and  has  its  great  sanction  in  the  general  good  it 
secures.  It  is  in  this,  among  the  special  objects  in  the  formation 
of  this  Association,  that  one  of  its  chief  benefits  will  be  found* 
The  occupation  in  which  the  lawyer  lives  and  has  his  being,  al- 
most unconsciously  makes  him  conservative  in  his  tendencies. 
Accustomed  to  guide  others,  because  guided  himself,  by  the  ex- 
isting condition  of  the  laws  which  govern  the  society  of  which 
he  is  a  part;  realizing  as  he  is  forced  to  do,  the  necessity  for 
rules  which  are  established  and  fixed;  and  knowing  the  uncer- 
tainty and  therefore  the  difficulties  involved  in  the  changes  of 
these  rules;  he  will  be  of  all  men  the  least  inclined  to  such 
changes,  without  the  conviction  of  some  existing  necessity  for 
it.  While  at  the  same  time,  because  of  his  daily  practice,  in 
which  the  application  of  fixed  rules  are  necessary,  he  is  in  that 
better  able  to  know,  not  only  when;  but  what  changes,  are  to  be 
considered  as  truly  reforms  in  the  law. 

To  encourage  liberal  education  for  the  Bar,  will  be  recognized 
by  all  as  specially  called  for,  under  the  circumstances  which 
now  affect  the  Bar.  The  time  has  passed  away  when  the  Judge 
of  a  court  in  the  exercise  of  its  Common  Law  Jurisdiction  felt  no 
hesitation  in  acknowledging  his  want  of  knowledge  of  the 
modes  of  proceeding,  or  the  principles  enforced  in  a  Court  of 
Equity:  and  the  Chancellor  was  equally  unaffected  by  the 
rules  which  governed  in  the  Court  of  Common  Law.  While  at 
the  same  time  both  would  acknowledge  that  they  considered  the 
whole  subject  of  International  Law,  the  great  Public  Law  of  the 
World,  as  a  department,  with  which  they  had  not  any  direct 
concern.  It  may  be  said  not  with  arrogance,  nor  in  any  other 
spirit,  than  that  of  stating  a  fact;  that  the  influence  of  the  decis- 
ions and  text-books  in  the  United  States  now  so  freely  and 
fully  recognized  abroad;  is  to  be  ascribed  to  the  critical  and 
scholarly  knowledge  exhibited  in  the  United  States  in  all  of  the 
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Departments  of  Jarisprndence.  And  the  lawyer  who  would  ac- 
knowledge that  in  any  of  these  departments,  even  such  as  would 
be  the  least  frequently  called  for,  he  could  not  obtain  readily, 
even  if  be  did  not  have  it  then,  that  knowledge  which  would 
enable  him  to  advise  with  sufficient  certainty  as  to  the  applica- 
tion of  the  rules  which  govern  in  either  department;  would  be 
far  below  the  standard,  at  this  day,  of  professional  requirement. 

He  who  would  undertake  to  advise  in  the  varied  and  compli- 
cated cases  which  arise,  without  knowing  the  rule  of  the  Divine 
Law,  the  duties  of  the  Moral  Law,  as  well  as  the  obligations  of 
the  Municipal  Law;  applying  that  term  in  its  most  comprehen- 
sive significance,  would  be  more  apt  to  mislead  than  rightly  to 
direct  his  client  in  the  conduct  he  should  adopt. 

In  cases  now  of  such  frequent  occurrence,  where  questions 
arise  connected  with  the  physical  condition  of  parties  and  in- 
juries to  the  person;  and  in  those  so  intricate,  where  want  of  rea- 
son, either  as  the  essential  element  in  contract,  or  in  crimes,  as 
an  affliction  which  absolves  the  transgressor  from  the  penalties 
which  the  human  law  visits  upon  him,  who  has  knowingly  and 
wilfully  warred  against  the  peace  of  society,  the  lawyer  must 
feel  the  necessity  that  presses  on  him  for  some  knowledge 
of  that  which  in  its  highest  range,  belongs  to  the  Science  of 
Medicine.  In  that  large  class  of  cases,  now  so  rapidly  de- 
veloping, in  which  the  discoveries  in  Science  and  Mechanical 
knowledge  are  brought  before  our  Courts,  to  determine  the  right 
of  an  original  discoverer  and  the  protection  which  the  law  given 
to  him,  how  can  the  advocate  protect  such  right  without  some 
knowledge  of  the  general  principles  which  are  involved  in  the 
subject-matter  of  the  right  so  claimed  or  denied.  And  then, 
how  needful  is  that  culture  which  with  the  knowledge  he  may 
have  will  enable  him  to  convey  to  those  whom  he  is  to  address, 
that  clear  exposition  of  his  case  which  conveys  at  once  pleasure 
and  information.  The  excellence  in  Forensic  Oratory  has  been 
in  all  times  admired,  in  our  times  it  may  be  said  that  it  is  posi- 
tively required. 

The  last  in  the  order  of  the  objects  of  this  Association  is,  to 
cultivate  cordial  intercourse  among  the  members  of  the  South 
Carolina  Bars.  I  would  rather  say,  to  continue  without  change 
that  cordial  intercourse  which  has  always  prevailed  among  the 
members  of  the  Bar  of  the  State,  and  which  this  Association 
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will  tend  to  make  more  general  by  closer  personal  intercourse. 
It  has  been  with  the  unthinking  matter  for  disparaging  com- 
ment,  that  intellectual  conflict  at  the  Bar,  in  which  the 
earnestness  with  which  a  case  is  argued  is  followed  by  pleasant 
interchanges  between  the  contestants,  was  indicative  of  the  want 
of  honesty  in  those  who  engaged  in  the  discussion.  But  they 
who  so  think  do  not  or  cannot  realize  the  difference  between  an 
intellectual  discussion  and  a  simply  personal  contention.  That 
duty  which  the  advocate  assumes  is  thus  tersely  stated:  He 
says,  ^'  I  will  bring  before  the  notice  of  the  Judge  all  that  can 
be  maintained  in  favor  of  one  side  of  the  question:  the  same  will 
be  done  by  my  opponent:  and  the  Court  will  decide  Between 
us."  The  business  of  an  advocate  '4b  to  supply  materials  out  of 
which  a  decision  is  to  be  formed  by  others,  but  not  all  the  mate- 
rials; only  those  which  relate  to  one  side  and  view  of  the  ques- 
tion: for  he  does  not  stand  before  the  tribunal  to  array  conflict- 
ing probabilities  and  weigh  minute  differences,  as  though  to  him 
were  committed  the  task  of  adjudicating  between  opposing 
claims." 

It  has  been  ever  apparent  that  for  the  protection  of  right  and 
the  control  of  arbitrary  and  despotic  will,  the  advocate  was  in- 
dispensable. No  one  who  has  looked  into  the  State  Trials  in 
England  fails  to  see  the  mockery  in  the  statement  that  the  Judge 
was  the  Counsel  for  the  Prisoner.  The  State  Trials,  in  too  many 
cases,  may  well  be  called  the  Report  of  Judicial  Murders.  If 
we  turn  from  reading  such  trials  to  those  with  which  in  oar 
times  we  are  more  familiar,  what  can  better  illustrate  the 
protection  which  the  lawyer  gives  to  the  highest  right  we 
have  in  life,  the  right  to  Justice  according  to  the  law? 
Even  in  the  days  when  such  prostitution  took  place  among  the 
Judges,  if  counsel  had  been  allowed  the  accused,  no  such  trial 
could  have  taken  place  as  that  of  Annie  Lyles,  before  Jeffreys: 
or  Sir  Walter  Raleigh,  before  Popham.  However  the  wit  of 
Ben  Johnson  or  the  satire  of  Swift  may  amuse,  the  high  duty  of 
counsel  for  the  prisoner  has  ever  sustained  the  class  to  which  he 
belonged,  in  being  unseduced  and  unterrified,  however  great 
the  temptation  or  threatening  the  power  which  essayed  to  rise 
superior  to  the  law.  The  great  charter,  extorted  by  the  Barons 
has  been  maintained  and  preserved  by  the  advocates  in  the 
Courts;  and  the  Petition  of  Rights  has  covered  and  atoned  for 
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many  of  the  errors  of  its  architect,  and  condoned  in  some  degree 
the  censure  which  in  many  cases  is  so  properly  attached  to  the 
name  of  Sir  Edward  Coke. 

However  gladsome  is  the  light  of  Jurisprudence,  and  honest 
the  efforts  of  the  advocates  to  minister  to  the  great  end  of  im- 
partial Justice,  that  light  becomes  dimmed,  sometimes  it  has 
been  extinguished,  when  the  Judge,  in  human  affairs  the  inter- 
preter of  the  law,  shall  fail  in  those  qualities  involved  in 
his  high  office,  and  which  so  far  exalt  him  above  his  fellow - 
men.  Happy,  thrice  happy,  are  they  who  have  presiding  in 
their  Courts  as  Judges  in  their  land  men  of  unquestioned 
probity  and  of  equally  unquestioned  intellect.  And  more  than 
unhappy  are  they  who  suffer  the  greatest  of  evils  in  a  partial, 
corrupt  and  ignorant  Judge.  Were  I  to  proffer  testimony  in 
support  ot  the  statement,  that  in  our  own  State,  in  the  Court  of 
highest  resort  sitting  in  the  capitol  of  our  whole  country,  and  so 
far  as  I  know  or  believe,  in  the  Courts  of  the  different  States  of 
this  Union,  the  Judges  who  preside  in  their  respective  Courts 
are  in  all  respects  worthy  of  the  exalted  office  with. which  they 
have  been  invested,  I  would  but  in  that  express  the  earnest  con- 
victions of  all  who  know  them  and  their  acts.  It  would  be  diffi- 
cult to  say  what  higher  compliment  to  them  as  individuals,  or 
higher  proof  of  their  excellence  can  be  given  than  is  to  be  found; 
when  in  the  selection  or  re-election  of  Judges,  the  passions 
and  excitements  of  the  time  are  subjected  to  considerations  of 
the  general  good ;  and  the  test  of  fitness  for  the  place  is  preferred 
to  the  gratification  of  popular  passion,  personal  prejudice,  or  the 
success  of  any  particular  shade  of  political  difference.  Yet  with 
this  strong  expression  of  confidence  in  the  integrity  and  ability 
of  the  Judges,  it  is  strange  that  the  protection  of  the  tenure 
of  the  office  of  the  Judges  from  any  earthly  power,  so  much 
valued  because  of  an  experience  of  former  days  of  the  suffer- 
ing which  was  caused  by  the  power  of  a  King  over  a  Judge, 
should  in  our  land  seemingly  have  lost  so  much  of  its  value;  that 
it  has  been  exchanged  for  that  which  now  exists  in  the  duration 
of  the  tenure  for  a  certain  number  of  years.  The  doubt  of  the 
wisdom  of  the  change  is  sufficiently  expressed  in  mnny  of  the 
States  in  which  this  change  of  tenure  has  been  made,  by  the  in- 
crease of  the  number  of  years  for  which  the  Judge  is  elected  to 
serve.     But  what  greater  guaranty  can  we  have  from  one  who 
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is  fit  for  a  eingle  day  to  be  a  Judge,  than  that  bo  he  should  con- 
tinue "<?wm  bene  se  gesserity  And  if  in  the  same  connection  it 
may  be  allowed  to  refer  to  that  in  which  one  of  the  most  valuable 
functions  of  a  Judge  has  been  removed,  it  is  in  the  submission 
to  a  jury  of  an  exclusive  and  uncontrolled  determination  of  the 
facts  of  a  case,  as  the  same  are  presented  in  the  testimony  of  the 
witnesses;  however  conflicting  it  may  be;  without  the  power 
of  the  Judge,  in  any,  even  the  least  degree,  by  his  superior 
knowledge  and  admitted  impartiality,  to  assist  that  jury  in 
coming  to  a  conclusion  consistently  with  the  truth. 

Happily  for  us,  the  tenure  of  office  of  the  Judges  of  the 
United  States  Courts,  during  good  behaviour,  may  be  considered 
as  reasonably  safe  from  any  change.  Whether  if  held  for  a 
term  of  years  it  would  be  saved  from  the  scramble  which  is 
seen  for  other  offices  of  less  note,  or  protected  by  the  con. 
servalive  temper  exhibited  in  sevi*ral  of  the  States,  is  a  ques- 
tion concerning  which  the  doubt  cannot  be  solved  until  the  con- 
tingency takes  place.  The  vast  power  of  the  Judges  of  the 
Supreme  Court  of  the  United  States,  it  ever  converted  to  the 
support  of  any  political  party,  would  be  of  so  much  value,  that 
to  abstain  from  the  possession  and  control  of  it,  as  one  of  the  re- 
sults of  an  excited  national  election,  would  be  the  severest  test 
and  trial  of  public  virtue  and  devoted  patriotism. 

That  august  tribunal  has  already  been  tried  in  the  exercise  of 
its  jurisdiction,  by  tests  of  acknowledged  force.  Indeed,  it  has 
been  necessary  to  amend  the  Constitution,  in  order  that  at  one 
and  the  same  time  the  authority  of  the  Court  and  the  preserva- 
tion of  the  Union  should  be  secured.  Nor  is  it  well  that  I 
should  omit  the  mention  of  an  incident,  illustrative  of  the  in- 
dependence of  a  Judge,  when  it  was  the  wish  of  the  President 
that  the  memorable  trial  of  Mr.  Burr  should  result  in  his  con- 
viction, that  wish  of  the  highest  Executive  Officer  of  the  Union 
had  not  the  least  effect  upon  the  able  Lawyer  and  Judge,  who 
then  enjoyed  the  highest  of  earthly  distinctions;  the  Chief 
Justice  of  the  United  States. 

Few,  if  any,  have  failed  to  be  struck  with  the  moral  afforded, 
in  the  effect  produced  on  the  visitor  at  Washington,  as  he  passes 
from  either  wing  of  the  Capitol,  and  enters  the  room  in  which 
the  Supreme  Court  is  in  session.  In  the  chambers  in  which  the 
legislative  bodies  deliberate,  there  may  be  seen  the  spirit  with 
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which  the  fierce  contests  for  political  power  and  party  suprema- 
cy seems  to  reign  at  times,  uncontrolled  and  uncontrollable. 
The  flashes  of  intellect,  in  their  dazzling  brilliancy,  like  the 
electric  fluid,  stun  for  the  time  the  senses;  the  high  wrought 
passions,  that  freed  from  conventional  control,  burst  forth 
like  the  roll  of  the  thunder,  that  announces  the  Judgment 
told  in  the  eflFect  of  the  lightning.  To  him  who  had  been 
the  witness  of  this  grand  display  of  human  passion  and 
power,  and,  under  the  excited  influence  of  what  he  had  just 
seen  and  heard;  stops  in  his  passage  from  one  chamber  to 
another,  and  enters  the  court  room  of  the  Supreme  Court,  the 
transition  and  change  of  feeling  is  curiously  strange.  The 
grave  and  reverend  Judges  are  in  their  places.  A  stillness  and 
gravity  appropriate  to  the  place,  is  not  in  the  least  degree  dis- 
turbed. The  quiet  is  scarcely  broken  by  the  earnest  yet  sub- 
dued tone  of  the  advocate  who  is  before  the  Court.  On  the 
bench,  a  demeanor  marked  by  courtesy,  an  attention  evinced 
by  the  inquiry  at  intervals,  from  the  Judges,  attest  the  pro- 
found sense  of  that  responsibility  which  belongs  to  each  mem- 
ber; I  may  well  say,  of  the  most  august  Court  of  Justice  the 
world  has  ever  known.  It  is  as  if  in  that  place  and  in  that 
presence  human  passion  and  temper,  the  infirmities  which  else- 
where prevail,  had  been  forever  banished.  There  reason,  calm 
and  serene,  presides;  intent,  and  intent  only  on  doing  that,  the 
highest  duty  which  man  owes  to  his  race;  to  do  and  cause  to  be 
done.  Justice  to  all.  It  is,  as  it  should  be,  the  most  deeply  and 
firmly  fixed  in  the  confidence  of  the  people  of  these  United 
States,  of  any  of  the  sources  of  power  to  be  found  in  our  govern- 
ment. And  when  confidence  in  it  shall  be  shaken  and  the  respect 
in  which  it  is  now  held  be  withdrawn,  the  great  bond,  which,  felt 
but  not  seen,  holds  together  the  different  elements  of  our  Polit- 
ical Union,  will  have  become  loosened,  and  the  broken  links 
which  composed  it,  and  had  given  to  it  strength,  when  fallen 
asunder,  will  be  prophetical  and  typical  of  the  then  disjected 
parts  of  what  was  the  last  and  highest  proof  of  the  capacity  of 
men  for  their  self-government.  We  know  that  often  the  dan- 
ger that  is  not  apprehended  is  that  most  to  be  feared;  and  as 
often  does  it  happen  that  what  was  apprehended  is  by  some 
happy  circumstance  averted.  So  may  it  be  in  this  matter,  which 
is  near  to  us.     Questions  have  arisen  of  deep  and  serious  import; 


Digitized  by  VjOOQIC 


68  SOUTH  CAROLINA  BAR  ASSOCIATION. 

bnt  no  question  has  arisen  which  is  of  like  and  equal  significance 
with  that  which  involves  the  question  of  jurisdiction  in  matters 
of  Contract,  and  in  which  any  one  of  the  States  may  be  directly 
concerned.  When  the  amendment  was  made  to  the  Constitution 
of  the  United  States,  denying  to  the  Courts  of  the  United  States 
jurisdiction  in  cases  in  which  a  State  was  a  party,  its  real  object 
and  purpose  was  to  protect  a  State  from  being  made  subject  to 
Vhe  jurisdiction  of  the  Courts  of  the  United  States.  The  State 
could  not  be  sued  in  one  of  its  own  Courts  without  its  consent; 
and  the  Courts  of  the  United  States  were  and  are  the  Courts  of 
one  .and  all  of  the  States  in  their  united  political  capacity.  But 
the  relation  of  the  States  to  matters  of  contract  was  then  widely 
different  from  that  which  now  prevails.  And  no  one  can  fail  to 
be  struck  with  the  seeming  contradiction  involved  in  the  idea  of  a 
contract,  but  without  obligation:  a  contract,  in  all  else  intelligi- 
ble and  complete,  except  the  right  to  enforce  it  if  there  shall  be 
a  breach  in  the  performance  of  it.  And  therefore  it  is  not  sar- 
prising  that  with  the  wonderful  progress  in  the  latter  part  of  this 
century  in  which  we  live,  there  are  scattered  throughout  the 
land  contracts  of  various  kinds  to  which  the  States  are  or  have 
been  parties;  and  where  the  question  is  agitated,  as  to  the  modes 
in  which  such  States  can  be  held  bound  by,  and  forced  to  per- 
form such  contracts.  It  would  scarcely  be  proper  to  say  that 
the  amendment  waH  not  applicable  except  in  cases  where  a  State 
as  such  was  a  party  named  in  the  record:  because  whatever  may 
be  the  letter,  the  spirit  of  the  amendment  was  undoubtedly  that 
a  State  should  not  be  subject  to  the  Jurisdiction  of  the  Courts, 
in  any  matter  which  affected  its  rights,  unless  in  the  cases 
specially  named  in  the  Constitution.  It  was  then  supposed  that 
the  practical  difficulty  could  be  avoided  if  that  which  was  the 
immediate  subject  of  litigation  was  committed  to  a  third  per- 
son, upon  whom  the  Court  could  exercise  its  jurisdiction,  and 
so  cause  that  to  be  done  which,  directly  against  the  State  and  in 
its  proper  name,  could  not  be  done.  And  this  did  for  a  time 
and  in  a  certain  class  of  cases  seem  to  relieve  the  difficulty. 
Then,  too,  it  was  said  that  it  was  sufficient  to  sustain  jurisdiction 
if  a  State  could  not  be  made  a  party.  But  this  was  in  effect  so 
much  like  asserting  that  a  Court  could  proceed  to  the  trial  of  a 
case  without  having  both  parties  before  it,  that  it  is  no  longer 
accepted  or  now  affirmed;  at  least  to  its  full  extent.     And  so  the 
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question  has  proceeded  from  one  stage  to  another,  in  each  sue- 
cessive  year  the  material  interests  involved  becoming  greater, 
until  the  point  has  been  reached,  where  so  far  as  it  can  be  seen, 
in  a  case  of  contract,  where  a  State  is  directly  interested,  the  is- 
sue is  made;  and  the  State  must  submit  to  the  Jurisdiction  of  the 
Court,  asserted  as  it  may  be  only  by  a  divided  Court;  or  the  fact 
be  made  to  appear,  that  a  judgment  of  the  Court,  solemnly  pro- 
nounced, in  a  case  in  which  the  State  is  concerned,  although  not 
in  name  a  party;  cannot  be  enforced.  No  one  can  consider  the 
great  consequences  involved  in  the  final  decision  of  this  question, 
without  the  deepest  anxiety  and  profound  regret  that  it  should  be 
now  in  a  form  that  may  demand  a  formal  determination  of  it. 

We  need  not  anticipate  that  decision :  it  may  be  that  we  should 
rather  hope  that  in  some  mode  a  decision  upon  the  issue  now 
made,  may  be  avoided.  But  all  will  agree  that  in  regard  to 
such  issues  as  are  to  arise  in  the  future,  it  will  be  well,  if  possi- 
ble, to  discover  if  the  question  really  to  be  decided  cannot  find 
a  solution  under  considerations  not  so  deeply  affecting  the  Court 
on  one  side,  or  the  States  on  the  other,  as  in  the  cases  which  have 
been  recently  discussed  and  decided. 

A  State  has  a  capacity 'to  contract.  And  when  it  does  enter 
into  a  contract,  the  Courts  have  said  that  then  in  that  matter  it 
acts  divested  pro  hac  of  its  sovereignty.  And  the  rules  which 
govern  in  that  contract  (except  in  this  particular  exemption  from 
the  authority  of  the  Courts)  are  the  same  as  in  contracts  between 
individuals.  But  this  exemption  is  that,  which  if  the  State  so 
chooses  it  can  waive.  Then  if  it  were  well  understood,  that 
in  case  of  a  breach  of  a  contract  between  the  State  and  a  creditor, 
the  creditor  shall  be  understood  as  releasing  all  right  of  action 
against  the  State  because  of  that  breach,  that  being  a  covenant 
he  can  make,  he  has  then  no  legal  or  moral  right  to  ask  for  that 
which  he  has  released;  and  must  be  content  with  such  relief  as 
the  moral  sense  of  the  State  will  prompt  it  to  afford.  Or  if  it 
shall  be  held  that  when  a  State  becomes  a  party  to  a  contract, 
unless  it  requires  to  be  inserted  therein  its  special  condition 
of  exemption  from  the  power  of  the  Courts  to  enforce  that 
contract  if  broken,  it  will  be  held  and  taken  by  its  execution  of 
the  contract,  without  other  words,  to  waive  its  exemption  from 
the  process  of  the  Courts;  and  be  not  entitled,  because  of  such 
waiver,  to  plead  its  exemption  under  the  amendment  to  the 
Constitution;  it  would  seem  in  the  one  case  that  the  creditor 
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could  not  complaiD,  because  he  had  agreed  that  he  would  not 
ask  the  aid  of  the  Court  in  the  event  of  a  breach  of  his  con- 
tract: and  in  the  other,  if  the  State  had  waived  its  exemption; 
and  it  is  quite  competent  for  it  so  to  do,  it  could  not  then  claim 
exemption,  which  in  making  the  contract  it  had  expressly 
waived.  Whether  this  or  some  other  modification  of  the  rights 
of  the  creditor  on  the  one  hand,  and  of  the  State  on  the  other,  is 
practicable,  may  be  well  considered;  as  may  any  other  sugges- 
tion leading  to  the  same  end,  and  avoiding  the  grave  issues  in- 
volved in  the  present  state  of  such  questions. 

These  are  some  of  the  many  matters  which  may  well  engage 
the  earnest  thoughts  of  all  who  desire  to  promote  the  peace,  ad- 
vance the  welfare,  and  preserve  in  perfect  harmony  all  of  the 
elements  of  a  common  country.  There  is  nothing  specially  note- 
worthy in  the  recent  legislation  of  Congress,  or  that  of  the  State, 
to  which  your  attention  requires  to  be  specially  directed.  And, 
therefore,  it  is  because  properly  within  our  domain  that  these 
matters  have  been  brought  to  your  attention,  concerning  which 
your  testimony,  because  of  your  experience,  will  be  useful:  and 
your  ipfluence  felt  in  promoting  what  is  good,  and  removing 
what  is  evil.  • 

To  another,  according  to  our  Constitution,  in  a  few  hours  I 
will  surrender  the  Chair,  which  in  your  kind  consideration  at 
your  first  meeting  you  invited  me  to  occupy.  I  felt  your  kind- 
ness then  as  I  do  now,  and  will  not  soon  forget  it.  To  one  who 
for  so  many  years  has  been  in  the  active  practice  of  our  profes- 
sion, and  often  in  cases  which  excited  in  the  greatest  degree 
the  most  earnest  and  absorbing  interest  of  the  advocate,  it  has 
been,  and  it  is,  a  pleasure  than  which  none  can  be  greater,  to 
feel,  that  in  a  time  so  long  and  under  circumstances  so  trying, 
there  has  been  with  me,  never,  never,  unpleasant  personal  con- 
troversy with  any  single  brother  of  my  profession.  I  have  had 
their  help  if  I  needed  it.  I  have  given  back  help  such  as  I  had, 
whenever  a  brother  required  it.  And  with  such  feelings  as  you 
all  know  must  come  from  relations  in  our  profession,  such  as 
have  been  mine,  you  will  believe  with  how  much  sincerity  I  can 
say  that  in  all  of  the  recollections  of  my  life,  none  are  more 
pleasant  than  those  which  are  associated  with  my  brethren  of 
the  Bar;  nor  any  recognition  of  service,  or  mark  of  approbation 
more  dear  to  me  than  that  of  having  been  elected  the  first  of 
the  Presidents  of  the  South  Carolina  Bar  Aseociation. 
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BY 

Hon.  JOHN  F.  DILLON, 

OP    NEW    YORK. 


*'  The  work,  which  I  propound,  tendeth  to  pruning  and  grafting  the  law, 
and  not  tc  ploughing  up  and  planting  it  again;  for  such  a  remove  I  should  hold 
indeed  for  a  perilous  innovation.  But  in  the  way  I  now  propound,  the  entire 
body  and  substance  of  the  law  shall  remain,  only  discharged  of  idle  and  un- 
profitable or  hurtful  matter;  and  illustrated  by  order  and  other  helps,  towards 
the  better  understanding  of  it,  and  judgment  thereupon." — Lord  Bacon's 
Proposal  for  Amending  the  Laws  of  England. 

"A  Code  ought  to  be  based  upon  the  principle  that  it  aims  at  nothing  more 
than  the  reduction  to  a  definite  and  systematic  shape  of  the  results  obtained 
and  sanctioned  by  the  experience  of  many  centuries." — Sir  James  Stephen, 
S  Hist.  Crim.  Law,  Chap,  XXXIV. 


Mr,  President  and  Gentlemefi  of  the  Association: 

Thk  Okganic  Law  of  your  Association  declares  that  it  is 

formed 

**To  maintain  the  honor,  dignity  and  courtesy  of  the  profession 
of  the  law;  to  advance  the  science  of  jurisprudence;  to  promote  the 
due  administration  of  Justice,  and  reforms  in  the  law;  to  encourage 
liberal  legal  education;  and  to  cultivate  cordial  intercourse  among 
the  members  of  the  South  Carolina  Bar." 

These  are  high,  noble  and  necessary  objects.  If  Justice  is  to 
be  well  administered  the  end  must  be  secured  largely  through 
the  instrumentality  of  the  Bar.  If,  wherein  our  laws  are  defec- 
tive they  are  to  be  amended,  and  if  the  science  of  general  juris- 
prudence with  which  our  local  laws  stand  connected  is  to  be 
advanced  pari  passu  with  its  advancement  elsewhere  and  with 
the  progress  of  society,  this  must  be  almost  wholly  done  by  and 
through  the  members  of  the  Bar.  They  are  ex-officio  its  natural, 
I  may  say  its  only  conservators  and  guardians.     If  these  weighty 
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obligations  are  to  be  adequately  discharged  it  must  be  throogh 
organized  effort.  In  a  work  so  multiplex  and  great  the  unor- 
ganized efforts  of  individuals  can  accomplish  but  little. 

I  have  said  that  the  objects  of  your  Association  are  not  only 
high  and  noble,  but  necessary.  Defects  in  civil  laws  are  mostly 
discovered  in  the  course  of  private  litigation,  from  which  defecta 
one  or  both  of  the  litigants  are  sufferers.  The'  community  at 
large  knows  little  and  cares  little  about  the  subject.  The  Judge 
points  out  to  the  parties  and  counsel  the  miscarriage  of  justice 
in  the  particular  case,  and  there  the  matter  drops.  Unless  the 
defects  are  such  as  seriously  to  affect  great  interests  or  large 
numbers  of  persons  they  do  not  usually  engage  legislative  at- 
tention and  indefinitely  remain  unremedied. 

These  observations  show  the  utility  of  Associations  of  this 
character;  and  their  principal  usefulness  is  their  ability  to  pro- 
mote needed  reforms  and  amendments  in  the  law  by  making 
known  to  the  Legislature  the  necessity  therefor,  and  urging  and 
securing  the  requisite  legislative  action.  Excellent  as  are  our 
laws  in  their  general  character  and  spirit,  and  well  adapted  as 
they  are  to  our  situation  and  the  genius  of  our  people,  intelligent 
and  observing  lawyers  throughout  the  country  have  not  failed 
to  see  and  feel  that  in  many  respects,  and  particularly  in  the 
prime  qualities  of  certainty  and  attainable  uniformity,  they  need 
to  be  placed  upon  a  better  footing.  Considerations  of  this  char- 
acter led  to  the  foi-raation  a  few  years  since  of  the  American 
Bar  Association,  which  has  now  a  membership  of  several 
hundred  gentlemen  of  the  Bar  residing  in  the  different  States 
and  Territories  of  the  Union.  It  has  seemed  to  me  that  the 
National  Association  is  capable  of  doing  a  good  work.  One  of 
the  chief  difficulties  in  the  way  of  accomplishing  practical  results 
has  been  seen  to  consist  in  the  fact  that  it  lacked  local  organs 
to  co-operate  with  it  in  the  States,  from  whose  legislative  bodies 
must  come  most  of  the  proposed  and  desired  changes  and  amend- 
ments in  the  laws.  State  Bar  Associations  are  all  the  more  use- 
ful because  of  the  National  Association.  Each  has  a  sphere  of  its 
own.  Each  is  adapted  to  a  work  which  neither  can  do  so  well 
alone,  and  both  can  labor  together  in  the  same  general  cause 
with  mutual  benefit  and  advantage.  '' 

I  THEREFORE  CONGRATULATE  YOU  upoH  the  establishment  of 
your  Association ;  and  I  beg  sincerely  to  assure  you  that  I  truly 
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esteem  it  a  high  honor  to  have  been  invited  to  deliver  the  first 
Annual  Address  before  it.  Personally  I  came  as  a  stranger 
amongst  you,  never  before  having  had  occasion  to  visit  the  State 
of  South  Carolina.  But  no  lawyer  who  has  studied  his  pro- 
fession, and  who  honors  the  names  of  those  who  have  distin- 
guished themselves  iu  its  pursuit,  feels  other^wise  than  at  home  in 
the  State  which  has  produced  Cotesworth  Pincknky,  DeSaus- 

SUSB,    liUTLEDGE,    WaTIKS,    FoRD,    GrIMKE,    PeTIGRU,    LeGARE, 

and  whose  Bench  and  Bar  have  been  from  the  first  noted  for 
ability  and  learning.  Some  at  least  of  the  causes  of  this  recog- 
nized eminence  in  the  profession  are  not  far  to  seek.  In  your 
earliest  State  Constitution  it  was  provided  that 

"  The  Judges  of  the  Courts  of  Law  and  Equity  shall  hold  their 
commissions  during  good  behavior,  and  shall  at  stated  times  receive 
compensation  for  their  services,  which  shall  neither  be  increased  nor 
diminished  during  their  continuance  in  office.  ^^ 

Your  latest  Constitution  (A.  D.  1882)  provides  that  Judges 
shall  be  elected  by  the  General  Assembly  for  the  short  term  of 
six  years.  As  early  as  1808,  when  the  value  of  money  was,  I 
suppose,  double  what  it  is  now,  the  salary  of  the  £quity  Judges 
was  raised  to  600  pounds  per  annum;  while  at  present  Judges 
of  corresponding  grade  receive  nominally  about  $500  more,  but 
ID  reality  much  less.  These  are  changes  not  calculated  in  their 
natare  to  maintain  and  advance  the  science  of  jurisprudence  or 
the  best  administration  of  justice.  Though  you  may  be  fortu- 
nate enough  under  this  system  of  short  tenures  and  poor  pay  to 
get  the  best  men  at  the  Bar  to  serve  on  the  Judicial  Bench,  still 
the  tendency,  and  too  often  the  effect,  of  this  unwise  policy  is  to 
make  the  judgeships,  which  ought  to  be  the  ambition  and  fitting 
crown  of  a  professional  career,  uninviting  to  the  great  men  of 
the  Bar. 

Thb  jxtbicial  bistort  of  tour  State  shows  that  the  law  in 
all  its  branches  was  studied  and  cultivated  here  with  great  suc- 
cess from  a  very  early  period.  Aftd  iu  £quity  Law  especially, 
it  is  the  high  honor  of  South  Carolina  that  she  seems  to  have  led 
all  her  sister  States  in  its  development  and  enlightened  applicar 
tion.  Chancellor  DeSaussurb,  in  the  preface  to  his  first  volume 
of  Chancery  Reports^A.  D.  1817),  states  wit^  just  pride  that 

<*  No  repoHs  of  cases  decided  in  chancery  have  ever  been  published 
in  this  State^or  perhaps  in  any  of  the  United  States.'' 

10 


Digitized  by  VjOOQIC 


74  SOUTH  CAROLINA  BAB  AfiSOC?IATION. 

He  nketches  in  his  interesting  and  learned  introduction  to  that 
volume  the  condition  of  the  business  of  the  Courts  at  that  day; 
and  without  having  any  knowledge  of  my  own  on  the  subject  it 
is  certainly  quite  safe  to  say  that  you  are  more  fortunate  than 
most  of  the  other  States  if  the  business  of  your  Courts  is  at 
this  time  in  as  satisfactory  condition  as  it  then  was. 

"  Many  of  the  causes  are  heard  and  determined,"  he  saya,  "  within 
one  year,  and  most  of  them  within  two  years  from  their  oommence- 
ment.  Scarcely  a  single  case  in  the  Court  of  Api)eal8  remains  unde- 
cided in  one  year  after  the  apj)eal  is  made,  and  a  great  maiori^  of 
the  cases  are  decided  within  six  months.  It  hath  repeatedly  hap- 
pened that  on  the  rising  of  the  Court  of  Appeals  not  one  duae  has  been 
left  undecided."  ^ 

And  tfiis  reminded  this  scholarly  Judge  of  Lord  Bacon^s  jus- 
tifiable boast  precisely  two  hundred  years  before,  wherein  in  his 
letter  of  June  8th,  1617,  to  the  King,  he  says: 

*'  Not  one  case  unheard;  the  lawyers  drawn  dry  of  all  motions;  not 
one  petition  unanswered,  and  this  I  think  coula  not  be  said  in  our 
age  before.  This  I  speak  not  of  ostentation  but  out  of  gladness  when 
I  have  done  my  duty.  I  know  men  think  I  cannot  continue  if  I  thus 
oppress  myself  with  business;  but  that  account  is  made;  the  duticB  of 
hfe  are  more  than  lifej^ 

In  youb  State,  thbrrforb,  I  feel  at  home;  indeed  an 
American  citizen  is  everywhere  at  home  in  this  broad  land.  An 
American  lawyer  not  only  feels  at  home,  but  feels  also  that  he  is 
among  the  warmest  of  friends  when  he  is  the  invited  guest  of 
the  Bar  of  a  State  whose  refined  and  generous  hospitality  has 
been  so  long  proverbial. 

I  am  here  to-night  in  the  capacity  of  an  America irlawyer  from 
a  distant  State,  addressing  an  association  of  American  lawyers. 
No  observant  person  can  pass  from  State  to  State,  from  one  sec- 
tion of  our  country  to  another,  without  noticing  that  although 
we  are  perhaps  the  most  homogeneous  people  in  the  world,  hav- 
ing the  same  traditions,  language,  jurisprudence,  hopes  and  as- 
pirations, yet  that  there  are  local  peculiarities  in  almost  every 
State  growing  out  of  the  circumstances  of  its  early  settlement  or 
history.  The  people  of  New  England  are  easily  distinguishable 
from  those  of  New  York,  and  these  again  from  those  of  Pennsyl- 
vania. The  Jerseyman  has  a  local  flavor.  The  Wastem  man 
differs  in  some  respects  from  the  Eastern,  and  both  differ  in 
other  respects  from  the  men  of  the  South.  And  doubtless,  there 
are  local  peculiarities  evnn  among  the  people  of  the  Southern 
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States.  These  sabordinate  diversities  are  fortunate.  They  tend 
to  prevent  centralization,  and  to  foster  and  sustain  local  pride 
and  Jocal  government;  and  local  self-government  is  the  true  and 
the  only  solid  basis  of  our  free  institutions.  A  jealous  State 
pride  and  watchfulness  in  all  that  justly  belongs  to  the  State,  and 
a  dominating  national  pride  and  concern  in  all  that  justly  be- 
longs to  the  Nation,  are  the  valid,  healthful  and  recognized  senti- 
ments of  American  citizenship  and  patriotism. 

Tbe  American  lawyer  has  to  deal  with  problems  which 
are  more  than  ordinarily  complicated  by  the  existence  of  tWQ 
governments  exercising  authority  over  the  same  territory  and 
people,  and  largely,  at  times,  over  the  same  subjects.  But  this  is 
necessary  and  unavoidable  unless  the  frame  work  and  structure 
of  oar  government  are  to  be  changed,  the  autonomy  of  the  States 
destroyed,  and  all  power  collected  at  the  centre.  Few  if  any 
are  so  wild  as  to  advocate  such  changes,  and  we  all  cherish  the 
cQnoeption  of  a  nation  founded  upon  the  indissoluble  union  of 
indestructible  States ;  tbe  largest  and  the  smallest  being  equally 
and  alike  protected  and  secure. 

A  few  months  ago  I  had  occasion  to  visit  Block  Island,  which, 
althoagh  situated  in  the  Atlantic  Ocean  is,  as  you  know,  part  of 
the  State  of  Rhode  Island.  We  were  going  thither  to  argue  by 
appointment  a  cause  before  one  of  the  Justices  of  the  Supreme 
Court  of  the  United  States.  Some  of  the  counsel  in  the  cause 
had  come  within  the  previous  thirty  hours  on  a  limited  train 
more  than  a  thousand  miles.  As  our  vessel  passed  the  invisible 
boundary  line  of  Connecticut  into  the  broad  Atlantic  we  saw  the 
waves  of  the  ocean  as  they  broke  on  the  shores  of  the  little  State 
of  Rhode  Island.  Little  indeed,  geographically,  since  it  has  but 
five  counties  and  contains  less  than  500,000  people,  of  whom 
200,000  live  in  the  single  county  of  Providence.  On  its  North 
and*  East  lies  the  ancient  and  honorable  commonwealth  of 
Massachusetts;  on  its  West  the  comparatively  large  State  of 
Connecticut;  and  on  its  South,  almost  within  range  of  a  modern 
cannot  shot,  lids  Montauk  Point,  the  Eastern  terminus  of  what 
is  fitly  called  the  Empire  State,  containing  six  millions  of  peo- 
ple, and  whose  territory  in  its  imperial  reach  stretches  700  miles 
to  tbe  Westward  till  it  meets  and  is  lost  in  the  great  lakes  of 
Ontario  and  Erie.  There  before  our  eyes  was  the  little  State  of 
Rhode  ^sland.     Unlike  Switzerland,  no  Alpine  ranges  of  mouu- 


Digitized  by  VjOOQIC 


76  SOUTH  CAROLINA  BAR  ASSOCIATION. 

tains  stood  there,  faithful  and  indestructible  to  sentinel,  guard 
and  preserve  her.  The  open  sea  washed  her  coasts  and  pene- 
trated  to  her  very  heart.  What  Providence  could  there  be  in 
this  facile  and  fatal  exposure  to  powerful  neighbors  ? 

But  there  she  was  as  there  she  had  been  for  more  than  a 
hundred  years.  What  had  so  long  preserved  her  existence  and 
integrity  ?  Armies  and  vessels  of  war  she  had  none.  And  yet 
there  she  was  as  safe  as  England  guarded  by  her  royal  navies 
and  ''encompassed  by  the  inviolate  sea." 

Fortunate  nation  composed  of  States  which  stand  as  an  im- 
passable bulwark  against  dangerous  centralization,  and  which 
arc  all  and  alike  equally  secure  because  over  all  alike  and 
equally  is  the  segis  of  the  Constitution. 

While  we  all  r^oice  in  the  nation's  greatness  and  promise  for 
the  future,  we  cannot  as  lawyers  overlook  the  fact  that  out  of 
our  very  rapidity  of  growth,  out  of  our  vast  extent  of  territory, 
out  of  the  universal  extension  of  the  right  of  suffrage  and  out  of 
our  dual  system  of  government,  State  and  Federal,  and  the  cor- 
responding legislative  and  judicial  systems  arise  causes  which 
operate  with  great  force  to  produce  an  imperfect  system  of  lawn 
and  jurisprudence;  and  that  these  originate  problems  of  great 
difficulty  for  the  solution  of  Statesmen,  Legislators  and  Lawyers. 

We  have  to  deal  with  the  situation  as  it  is.  The  people  of 
nearly  forty  States  are  legislating  for  themselves  in  respect  of 
subjects  over  which  the  National  Government  has  happily  no 
control.  With  nearly  forty  State  Courts  of  last  resort  and  as 
many  Federal  Courts  sitting  within  these  States  and  largely  ex- 
ercising a  concurrent  jurisdiction  over  the  same  people  and  the 
same  subjects,  the  development  of  a  harmonious  and  symmetrical 
system  of  jurisprudence  is  attended  with  unusual  difficulties. 
Conflict  of  opinion  is  inevitable  and  there  is  no  common  superior 
tribunal  except  in  a  limited  class  of  cases  involving  Federal 
questions  which  may  go  to  the  Supreme  Court  of  the  United 
States  for  authoritative  settlement.  It  must  be  confessed  that 
the  legal  profession  in  this  country  has  done  as  yet  but  little 
thorough  work  in  amending  those  detects  in  our  jurisprudence 
which  admit  of  remedy.  Mainly  our  jurisprudence  must  be 
studied,  cultivated  and  improved  within  and  through  the  several 
States.  But  State  lines  for  commercial  and  social  purposes  have 
almost  disappeared.     Our  merchants  buy  and   sell  goods,  our 
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people  make  contracts  and  engage  in  business  of  all  kinds,  with- 
oat  mach,  if  any,  reference  to  State  boundaries  and  State  citizen- 
ship.  By  means  of  our  rivers  and  lakes,  and  especially  our  rail- 
ways, the  most  distant  parts  of  our  country  are  nearer  to 
Washington  or  New  York  than  these  were  to  each  other  fifty 
years  ago. 

LST    us    6LANCB    FOR   A  MOMENT    AT   THE    EFFECT,    actual    and 

probable,  of  the  rapid  and  comfortable  means  of  travel  supplied 
by  our  railway  system  upon  the  practice  of  our  profession  and 
ultimately  upon  the  character  of  our  laws.  Lawyers  have 
ceased  to  be  provincial,  and  the  freedom  of  intercourse  between 
all  sections  of  the  country  cannot  fail  to  strengthen  the  tendency 
to  assimilate  our  laws  and  jurisprudence  and  make  them  more 
uniform.  Formerly  causes  were  argued  in  (he  Supreme  Court 
at  Washington  largely  by  members  of  the  local  Bar  of  that  city, 
Baltimore  and  other  places  near  by,  and  by  distinguished  law- 
yers who  were  members  of  Congress.  The  local  counsel,  except 
in  cases  of  great  importance,  were  not  accustomed  to  follow  their 
causes  to  Washington.  Before  the  introduction  of  railways  the 
journey  to  the  Capital  was  difficult,  wearisome  and  time-consum- 
ing. Mr.  Jusiice  Story's  letters  show  that  in  his  time,  only  a 
generation  ago,  it  required  the  greater  part  of  a  week  to  make 
the  dreaded  journey  from  Cambridge  to  Washington. 

Mr.  Petigru  was  certainly  one  of  the  most  eminent  and  in 
many  respects,  I  suppose  he  was  perhaps  the  ablest  of  the  law- 
yers of  South  Carolina.  Great  as  a  lawyer,  he  was  greater  still 
in  all  the  elements  that  enter  into  the  highest  ideal  of  a  lofty  and 
true  manhood.  He  was  in  active  practice  during  the  forty 
years  which  intervened  between  his  admfssion  to  the  Bar  and  his 
death,  and  was  concerned  in  most  of  the  important  causes  in  the 
Slate,  and  yet  he  never  argued,  as  I  have  somewhere  read,  but 
one  cauKC  before  the  Supreme  Court  at  Washington.  This  is 
changed.  As  a  rule,  counsel  from  all  parts  of  the  country  now 
attend  their  cases  to  the  Supreme  Court.  This  is  as  it  should  be, 
since  everything  else  being  equal,  the  counsel  who  have  prepared 
and  tried  the  cause  below  are  better  qualified  to  argue  it  above, 
than  counsel  who  are  first  engaged  after  the  appeal.  Besides,  it 
brings  the  Court  into  contact  with  the  Bar  of  the  country  at 
large  to  the  manifest  advantage  of  both. 

As  illustrative  of  the  changed  condition  in  the  practice  of  the 
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law  resulting  from  ease  and  rapidity  of  railway  travel,  you  may 
be  interested  in  the  following  extract  from  a  letter  written  to  me 
not  long  since  by  a  leading  lawyer  of  St.  Louis.  Of  three  cases 
which  he  named,  he  says:  "To  get  and  serve  an  injunction  in 
the  first  I  travelled  1,600  miles.  To  argue  the  second  at  Den- 
ver I  travelled  both  ways  2,000  miles.  In  the  Bank  case  I  also 
travelled  2,000  the  last  trip,  and  had  previously  travelled  in  the 
same  case  over  4,000  miles.  At  Denver  I  met  a  Judge  of  the 
Federal  Court,  and  also  lawyers  who  had  travelled  further  than 
I.  How  striking  the  contrast,"  he  adds  "  with  the  practice  in 
the  old  timea^^ 

When  I  was  a  Federal  Circuit  Judge  in  a  circuit  which  em- 
braced seven  States,  and  which  extended  on  the  North  from  the 
international  Ijoundary  line  between  the  United  States  and  Do- 
minion of  Canada  to  Louisiana  on  the  South,  and  from  the  Mis- 
sissippi on  the  East  to  the  Rocky  Mountains  on  the  West,  I 
habitually  travelled  more  than  10,000  miles  every  year,  and  my 
successor  does  the  same.  And  within  the  last  few  years,  I  have, 
in  the  practice  of  my  profession,  been  called  upon  to  argue  cases 
in  Iowa,  Missouri,  Kansas,  North  Carolina  and  other  States  often 
more  than  a  thousand  miles  from  my  residence;  and  I  know 
many  lawyers  in  New  York  and  elsewhere  who  go  to  places 
equally  distant  whenever  their  professional  business  requires  it. 

You  will  perhaps  excuse  my  reading  the  following  leaf  from 
my  own  experience,  since  it  seems  pertinent  as  exhibiting  in  a 
somewlmt  striking  manner,  as  it  seems  to  me,  the  conditions 
under  which  modern  American  lawyers  practise  their  profession. 

Abouj  three  years  ago  a  c^use  arose  in  New  Mexico  which  in- 
volved the  ownership  of  a  line  of  railway  from  Yuma  to  £1  Paso, 
extending  through  Arizona,  New  Mexico,  and  part  of  Texas. 
On  the  one  side  lawyers  from  New  York  and  elsewhere  went  in 
a  special  car  2,500  miles  to  Santa  Fe,  the  place  of  trial.  On  ar- 
riving there,  our  car  which  contained  a  parlor,  dining-room, 
sleeping  apartments  and  a  kitchen,  was  placed  upon  the  side 
track  of  our  railroad  and  served  as  a  hotel;  and  immediately  op- 
posite to  us  on  another  railroad,  we  saw  a  like  car  containing  the 
opposing 'counsel  which  had  journeyed  2,000  miles  from  the 
West.  There,  in  the  heart  and  centre  of  the  continent,  in  the 
shadow  of  the  Rocky  Mountains,  in  the  old  historic  City  of 
Santa  Fe,  which  was  founded  more  than  two  generations  before 
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the  Mayflower  landed  at  Plymouth,  and  more  than  one  hundred 
years  before  the  first  English  Colony  sailed  into  the  Ashley 
River,  were  these  two  movable  habitations,  one  of  which  had 
come  from  the  Atlantic  and  the  other  from  the  Pacific,  drawn 
up  09  it  were  in  battle  array.  In  an  adobe  building,  one  story 
high  with  walls  six  feet  thick,  which  had  been  the  Governor's 
Palace  under  the  Mexican  regime^  and  which  our  Government 
had  converted  into  a  court  house,  with  the  old  Baldy  Mountain, 
scalped  and  uncovered,  standing  in  silent  majesty  and  stately 
grandeur  like  a  monarch  of  the  middle  ages  with  his  lesser 
barons  grouped  around  him,  looking  down  upon  us,  we  fought 
for  six  long  midsummer  days  our  legal  battle.  We  fought  like 
lawyers  long  and  well,  that  is  earnestly  contesting  every  inch 
of  ground,  but  with  that  mutual  respect  and  courtesy  so  fitly 
and  eloquently  enforced  by  your  President  last  evening,  and  then 
departed;  the  one  to  the  East  and  the  other  to  the  West,  leav- 
ing our  troubles  behind  us,  or  rather  having  unloaded  them  on 
to  the  Judge. 

I  have  referred  to  this  in  order  to  observe  that  in  no  other 
country  on  the  green  globe  would  a  similar  experience  be  possi- 
ble, nor  would  it  have  been  possible  in  this  country  prior  to  the 
building  of  our  transcontinental  i^ilways.  Let  us  now  pass  to 
some  more  practical  considerations. 


From  an  immemobial  period  in  the  English  law  the  doc- 
trine of  the  authoritative  force  of  Judicial  Precedent  has  been 
part  of  it.  Not  simply  part  of  it  in  a  general  sense,  that  it  is 
natural  to  yield  to  the  influence  of  example  and  to  follow  what 
has  been  practised,  but  in  a  sense  and  with  effects  which  are  dis- 
tinctively and  more  strikingly  peculiar  to  the  English  and 
American  systems  oi  jurisprudence.  The  doctrine  as  established 
is  shortly  this:  that  a  decision  by  a  court  of  competent  jurisdic- 
tion of  a  point  of  law  lying  so  squarely  in  the  pathway  of  ju- 
dicial judgment  that  the  case  could  not  be  adjudged  without  de- 
ciding it,  is  not  only  binding  upon  the  parties  to  the  cause  in 
judgment,  but  the  point  so  decided  becomes  until  it  is  reversed 
or  overruled,  not  merely  evidence  of  what  the  law  is  in  like  cases, 
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but  the  very  law  itself  which  the  courts  are  bound  to  follow  and 
apply,  not  only  to  cases  precisely  like  the  one  which  was  first 
determined,  but  also  to  those  which  however  different  in  their 
origin  or  special  circumstances  stand,  or  are  considered  to  stand 
upon  the  same  principle.  The  doctrine  in  question  is  not  limited 
in  its  scope  and  binding  effect  to  inferior  courts  over  which  the 
court  that  made  the  precedent  has  direct  appellate  authority. 
Nor  is  it  limited  to  cases  which  determine  the  true  construction 
of  a  statute,  but  extends  equally  to  the  far  larger  class  of  cases 
which  does  not  depend  upon  positive  legislation,  but  must  be 
determined  by  general  reasoning.  In  continental  Europe  a  ju- 
dicial decision,  as  we  shall  presently  see,  has  no  such  authorita- 
tive force,  in  any  other  case,  whether  in  the  same  or  any  (^thcr 
court.  But  in  England  and  in  this  country  a  point  of  law  sol- 
emnly decided  has  the  force  and  effect  of  law,  binding  the  Judges 
in  all  other  cases  that  fall  within  its  principle,  and  which  the 
Judges  are  therefore  bound,  "  unless  flatly  absurd  and  unjust," 
to  follow  and  apply. 

The  direct  and  indirect  consequences  of  the  doctrine  of  Ju- 
dicial Precedent  in  our  law,  for  good  and  for  evil,  present  a  sub- 
ject of  such  grave  and  pressing  moment  as  to  demand  from  the 
profession  the  most  anxious  consideration.  It  cannot,  of  course, 
be  dealt  with  at  large  within  the  limits  of  an  address  of  this 
character,  and  I  shall  essay  to  present  it  only  in  its  most  general 
and  obvious  outlines. 

To  TfelS  DOCTRINE    WB  OWB   A    WEIGHT    OF    OBLIGATION    whOBB 

magnitude  cannot  easily  be  overstated.  By  reason  of  the  au- 
thoritative iorce  thus  given  to  judicial  decisions  and  their  con- 
sequent importance,  they  have  been  reported  for  several 
hundred  years,  so  that  at  this  time  the  volumes  of  reports  in 
England  and  this  country  number  about  six  thousand.  These 
directly  embody  the  learning,  wisdom  and  experience  of  the 
Judges,  often  men  of  great  intellectual  powers,  who,  during  this 
long  period,  have  made  the  law  and  the  practical  administration 
of  justice,  the  subject  of  life-long  and  profound  study.  Indirect- 
ly the  reports  embody,  also,  the  results  of  the  researches,  study 
and  ability  of  the  Bar  during  the  same  period,  since  of  these 
the  Judges  have  had  the  advantage  in  the  argument  of  the 
causes  so  decided.  Indeed,  the  doctrine  of  judicial  precedent 
implies  that  the  point  to  the  decision  of  which  such  force  is  at* 
tributed  should  have  been  argued  by  opposing  counsel. 
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The  accidental  origin  and  the  conseqaent  irregular  develop- 
ment of  80  ranch  of  the  jurisprudence  of  England,  from  which 
ours  is  borrowed,  are  among  the  most  singular  phenomena  in  its 
history.  Of  this  our  equity  system  is  a  notable  example.  It  is, 
in  fact,  almost  accidental  that  unlike  any  other  system  of  juris- 
prudence, we  have  a  separate  Court  of  Chancery  with  all  the 
momentous  consequences  which  have  flowed  from  the  separation 
of  the  two  jurisdictions  of  law  and  equity,  and  the  creation  of 
equitable  rights  and  estates  distinct  from  legal.  The  existence 
of  the  Court  of  Chancery  sprang  out  of  the  jealous  spirit  and 
narrow  conservatism  of  the  common  law  Judges,  and  could  have 
been  avoided  by  a  timely  and  simple  Act  of  Parliament. 

These  two  great  streams  have  so  long  flowed  in  distinct  chan- 
nels that  although  we  regret  the  injunous  consequences  of  the 
original  and  unnecessary  separation,  yet  with  the  habitual  cau- 
tion of  our  profession  we  hesitate  to  unite  them  because  we  can- 
not clearly  foresee  all  the  results.  The  tendency  to  their  union 
is,  however,  marked  and  strong.  The  law  stream  is  ever  in- 
creasing its  volume  and  momentum,  and  is  nnperceived  but  in- 
exorably, eating  away  the  narrow  banks  which  divide  it  from 
the  equitable.  Nothing  that  lies  in  the  future  seems  to  me  more 
certain  to  occur  than  that  at  no  v^ry  distant  period  they  are  des- 
tined to  join  each  other,  and  to  form  a  grand  and  lordly  stream, 
which  after  the  first  disturbance  is  over,  only  Dbnham's  lines 
will  fitly  describe: 

*'  Though  deep  yet  clear,  though  gentle  yet  not  dull, 
Strong  without  rage,  without  o'erflowing  full." 

Bat  whether  this  shall  occur  or  not,  the  Law  and  Equity  Re- 
ports of  England  and  America  contain  the  recorded  experience 
growing  out  of  the  actual  transactions  and  affairs  of  men  during 
the  hundreds  of  years  in  which  our  jurisprudence  has  been  mak- 
ing its  growth,  and  attaining  the  developed  condition  in  which 
we  find  it  to-day. 

Thb  yalub  of  thbsb  bbpobts  to  the  lawyer  and  to  the  Judge 
is,  I  repeat,  absolutely  incalculable.  It  is  a  mine  of  wealth  pos- 
sessed by  none  but  English  speaking  peoples.  Here  the  lawyer 
finds  his  tme  riches.  What  the  art  collections  in  the  Vatican, 
in  the  Tribune  Room,  the  Pinacotheks,  in  the  Dresden  Gallery, 
and  in  the  Louvre,  are  to  the  artist,  the  judicial  reports  are 
11 
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to  the  English  and  American  lawyer.  I  yield  to  no  one  in  my  es- 
timate of  the  store  of  riches  they  contain.  Hut  I  have  not  yet 
mentioned  one  of  the  chief  elements  of  their  possible  usefulness. 
They  are  capable  of  being  made  quite  as  valuable  to  the  legis- 
lator as  to  the  lawyer,  since  the  uninterrupted  light  of  the  ex- 
perience of  many  generations  of  men  shines  forth  from  them  to 
mark  out  and  illumine  the  legislator's  pathway.  He  fieed  not 
take  a  shigle  step  in  the  dark. 

Let  us  now  glance  at  the  other  side  of  the  account. 
Throughout  the  greater  part  of  the  long  period  in  which  this 
stupendous  work  of  judicial  legislation  has  been  silently  going 
on,  whereby  the  law  has  been  constantly  growing  and  changing 
by  a  species  of  judicial  alluvion,  the  Parliament  in  England  and 
the  legislative  bodies  in  this  country  have  not  interferred  (ex- 
cept quite  recently  in  respect  of  a  few  detached  subjects)  for  the 
purpose  of  systematizing  the  law  or  reducing  distinct  branches 
of  it  into  written  and  definite  form.  The  consequence  has  betn 
that  the  law  has  necessarily  had  an  irregular  and  often  incom- 
plete development.  Judicial  power  can  of  course  be  exerted 
only  as  cases  arise  for  decision.  It  was  entirely  fortuitous  when, 
if  ever,  a  given  ])oint  would  arise  for  judgment,  and  only  such 
points  as  actually  arose  could  be  authoritatively  dealt  with  by 
the  courts. 

Mr.  Pollock  {Essays  o?i  Jurisprudence  and  Ethics^  Chapter 
III)  has  given  several  interesting  illustrations  of  the  wonder- 
fully uneven  and  anomalous  growth  of  case-law,  as  a  result  of 
its  dependence  upon  "the  casual  exigencies  of  litigation  to  de- 
termine what  parts  of  it  shall  be  filled  up  and  what  left  incom- 
plete," observing,  and  truly,  that  '*all  kinds  of  curious  little 
questions  receive  elaborate  answers,  while  great  ones  remain  in 
a  provoking  state  of  uncertainty."  He  refers,  among  others,  to 
the  very  common  case  of  a  sale  of  goods  on  credit  for  a  fixed 
period,  the  goods  meantime  to  remain  in  the  seller's  possession, 
the  buyer  agreeing  to  pay  for  and  remove  them  at  a  specified 
time.  Suppose  the  time  of  credit  expires  and  the  buyer  fails  to 
call  and  pay  for  them  according  to  the  contract,  what  then  are 
the  rights  of  the  seller  ?  The  law  on  such  a  point  certainly  ought 
to  be  plain,  yet  more  than  thirty  years  ago.  Lord  Black- 
burn, in  his  work  on  Sales  (the  basis  of  Mr.  Benjamin's  more 
elaborate  treatise  on  the  same  subject),  said  that  the  question 
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was  largely  unsettled,  and  unsettled  on  many  points  it  remains 
to  this  day.  The  Courts  in  England  have  adjudged  that  the 
seller  cannot  rescind  the  contract  and  hold  the  goods  as  owner. 
This  seems  of  doubtful  soundness,  and  the  law  in  many  countries 
is  otherwise.  But  as  he  cannot  rescind,  the  practical  question 
remains:  May  he  resell  the  goods  at  the  buyer's  risk? 

Fifty  years  ago,  the  Common  Pleas,  says  Mr.  Pollock,  was 
strongly  inclined  to  the  opinion  (but  did  not  adjudge  the  point) 
that  the  Heller  had  this  right.  The  question  did  not  arise  for  de- 
cision until  1851,  when  the  Queen's  Bench  held  that  he  had  no 
such  right;  that  a  resale  by  him  would  be  an  actionable  breach 
of  the  contract,  for  which  he  would  be  liable  to  the  purchaser  in 
damages,  actual  or  nominal,  as  the  case  might  be;  and  if  any 
profit  was  made  the  seller  must  account  therefor  to  the  default- 
ing buyer.  How  the  House  of  Lords  may  decide,  if  the  ques- 
tion ever  gets  there,  no  one  can  foresee.  And  thus  stands  the 
law  to-day,  except  that  the  Judicial  Committee  of  the  Privy 
Council,  about  fifteen  years  ago,  suggested  that  if  the  seller 
should  give  the  buyer  express  notice  of  his  purpose  to  sell,  he 
might  not  be  liable  to  an  action;  but  we  must  remember  that 
the  Privy  Councils'  opinions  and  judgments  are  not  authorita- 
tive. 

It  is  thus  seen  that  until  1851  the  law  concerning  this  very 
common  commercial  transaction  was  wholly  undecided;  it  was 
then  decided  against  the  dicta  of  the  Common  Pleas  expressed 
years  before.  When  it  was  at  length  decided  it  was,  I  submit 
with  deference,  wrongly  decided,  and  then  follows  the  sugges- 
tion of  the  Judicial  Committee  of  refining  away  a  wrong  deci- 
sion by  the  usual  process  of  exceptions,  which  in  the  course  of 
time  eats  up  the  rule  itself;  but  whether  the  suggestion  of  the 
Judicial  Committee  will  be  adopted  by  the  House  of  Lords  some 
ten  or  fifty  years  hence,  and  thus  made  law,  must  meanwhile  re- 
main to  merchants  and  lawyers  in  doubt  and  uncertainty.  Par- 
liament could  settle  it  by  a  single  clause  in  a  Contract  Act  if  it 
would. 

This  case  is  typical  of  scores  of  others  in  every  branch  of  the 
law,  to  which,  if  time  permitted,  it  would  be  easy  to  refer.  I 
must  content  myself,  however,  with  a  reference  to  the  condition 
OP  THE  LAW  OP  Real  Property. 

The  American  Law  on  this  subject  is  substantially  bor- 
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rowed  from  the  English  law.  Owing  to  the  mode  of  its  devel- 
opment, the  English  law  of  landed  property  is  refined  and  intri- 
cate to  an  extent  which  makes  an  acquisition  of  a  thorough 
knowledge  of  it  the  work  of  years,  and  largely  confines  the 
practice  ot  it  to  a  branch  of  the  profession  known  as  real  estate 
lawyers  and  conveyancers.  If  this  were  intrinsically  necefwary, 
it  should  be  uncomplainingly  endured. 

In  the  jurisprudence  of  England  and  America  the  law  of  Real 
Property  is  almost  entirely  distinct  from  the  law  of  Personal 
Property.  The  distinctions  do  not  essentially  inhere  in  the  two 
classes  of  property.  The  essential  qualities  of  all  property, 
whether  real  or  personal,  are  its  duty  to  contribute  to  the  rightful 
demands  of  the  State  in  the  exercise  of  the  right  of  taxation  and 
of  eminent  domain,  its  liability  to  creditors,  and  the  right  of  the 
owner  to  enjoy  it,  to  alien  it,  to  have  it  descend  to  his  heirs,  or  to 
dispone  of  it  by  will.  The  existing  law  in  England  and  with  as 
not  only  makes  many  unnecessary  distinctions  between  Real  and 
Personal  Property,  but  it  has,  not  by  design,  but  as  the  result 
of  historical  causes,  divided  the  rights  of  Real  Property  into  two 
great  classes  of  legal  estaCcs  and  equitable  interests:  the  one  set 
of  rights  administered  by  Courts  of  Law,  or  Courts  which  apply 
legal  rules,  and  the  other  by  Courts  of  Chancery,  or  Courts 
which  apply  the  doctrines  of  Equity. 

The  doctrines  of  Chancery  concerning  equitable  estates  bor- 
rowed in  part  from  the  civil  and  in  part  froni  the  feudal  law, 
and  which  had  their  origin  in  the  necessity  of  modifying  the 
mischievous  doctrine  of  feudal  tenures  so  as  to  adapt  in  some 
measure  the  crude  and  inadequate  system  of  the  early  law  to  the 
wants  and  necessities  of  advancing  civilization,  became  refined 
and  complicated,  obscure  and  intricate,  by  the  very  circum- 
stances of  their  anomalous  and  irregular  development.  The 
Chancellors  undertook  no  systematic  treatment  of  the  subject. 
Guided  by  no  fixed  rules  or  principles,  they  interfered  from  tinae 
to  time,  as  single  cases  arose,  to  remedy  defects  in  the  common 
law  or  to  correct  the  hardships  therein,  which  were  no  longer  tol- 
erable. Nor  did  Parliament  in  this  period  of  growth  and  change 
ever  undertake  to  deal  with  the  subject  at  large.  When  some 
grievous  abuse  pressed  so  heavily  that  it  could  no  longer  be  en- 
dured, the  remedial  interposition  of  the  Legislature  was  confined 
to  redressing  that.     The  practice  and,  perhaps,  even  the  notion 
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that  it  was  the  proper  function  of  the  Legislature  to  reduce  the 
law  on  a  given  subject  to  a  systematic  and  definite  form  did  not 
then  exist.     This  conception  came  later  and  in  more  recent  times. 

Lord  St.  Leonards  relates  that  he  received  at  one  time  a  letter 
from  an  American  lawyer,  stating  that  an  edition  of  his  work  on 
Powers  would  probably  soon  be  required  in  this  country,  where- 
upon this  learned  author  (who  might  a  jw/oW  have  been  sup- 
posed to  revel  in  the  artificial  and  intricate  distinctions  between 
Powers  Appendant  and  Appurtenant,  Powers  Collateral  and  in 
Gross,  and  Powers  simply  Collateral),  with  a  deep  sense  of  their 
essential  uselessness  and  mischief,  remarked,  "  I  regretted  at  the 
time  that  a  new  State  should  embarrass  itself  with  our  forms  of 
conveyancing  springing  out  of  the  doctrine  of  uses." 

Real  Property  with  us  does  not  serve  as  the  foundation  for 
personal  distinction  or  family  grandeur,  and  is  invested  with  no 
peculiar  sanctity.  Its  uses  are  those  of  property  simply.  It  is 
an  article  of  commerce,  and  its  free  circulation  is  encouraged. 
Without  going  into  further  details,  I  insist  that  the  Law  of  Real 
Property  in  this  country  ought  to  be  assimilated  as  near  as  pos- 
sible to  the  Law  of  Personal  Property,  and  that  it  is  practica- 
hli*  to  emancipate  it  from  all  of  the  pernicious  consequences  of 
tenure,  whether  existing  by  the  common  law  or  growing  out  of 
tlie  doctrine  of  uses,  and  to  make  it  as  simple  and  easily  under- 
stood as  the  law  concerning  personalty.  I  do  not  deny  that  the 
Eni;lish  law  has  by  means  of  fictions,  by  force  of  a  few  statutes, 
and  by  the  course  cf  decision  in  Courts  of  Chancery  for  two 
hundred  years,  been  moulded  so  that  the  combined  system  of 
legal  and  equitable  rights  and  remedies  meets  the  wants  and 
prevailing  sentiments  of  the  English  people;  but  it  is  demon- 
strable that  even  there  it  is  unnecessarily  abstruse,  complex  and 
uncertain.  But  I  do  earnestly  insist  that  it  is  owing  simply  to 
the  inertia  and  traditional  conservatism  of  the  Bar  of  the  coun- 
try that  it  is  willing  to  let  this  great  department  of  our  law  re- 
main in  its  present  condition, — chaotic,  uncertain  and  obscure, 
and  abounding  in  subtleties  and  refinements;  and  this,  although 
it  is  practicable  to  make  it  as  simple,  clear  and  certain  as  any 
part  of  our  laws.  Let  us  at  length  have  deliverance  from  the 
remaining  vestiges  of  the  bondage  of  the  Norman  conqueror, 
and  from  the  heavy  burdens  which  a  long  succession  of  English 
Chaucellors  have  imposed  upon  us. 
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It  is  thus  manifest  from  the  foregoixg  discussion,  that 
the  Jndges,  from  the  very  natare  of  their  functions,  canuot  de- 
velop the  general  principles  of  the  law  so  as  to  take  in  the  entire 
subject,  or  do  anything  except  (if  you  will  pardon  the  ei- 
presnion)  automatically  (that  is,  depending  upon  the  accident  of 
cases  arising  for  judicial  action)  towards  giving  anything  like 
completeness  to  the  law,  or  any  branch  of  it.  Not  only  is  ca»e- 
law  incomplete,  but  the  multiplicity  ani>  conflict  of  decls- 
lONS  is  one  of  the  most  fruitful  causes  of  the  unnecessary  uncer- 
tainty, which  characterizes  the  jurisprudence  of  England  and 
America.  Thousands  of  decisions  are  reported  every  year.  An 
almost  unlimited  number  can  be  found  upon  almost  any  subject. 
What  any  given  case  decides,  must  be  deduced  from  a  careful 
examination  of  the  exact  facts,  and  of  the  positive  legislation,  if 
any,  applicable  thereto.  A  general  principle  will  be  found  ad- 
judged by  certain  Courts.  Other  Courts  deny  or  doubt  the 
soundness  of  the  principle.  Exceptions  are  gradually,  but  cer- 
tainly, introduced.  Almost  every  subject  is  overrun  by  more 
than  a  tropical  redundancy  of  decisions,  leaving  the  mo>t  patient 
investigator  entangled  in  doubt.  In  his  helplessness  and  despair, 
the  lawyer,  wearied  with  the  toilsomeness  of  an  unsatisfactory 
and  unrewarded  search,  is  too  often  tempted  to  wish  all  the  Re- 
ports "in  the  deep  bosom  of  the  ocean  buried." 

Tlie  confiisiii  is  made  loorse  by  the  usual  course  op  legis- 
lation, which  is,  in  general,  irregular  and  fragmentary.  The 
Legislature,  ordinarily,  does  not  attempt  a  systematic  enactment 
or  complete  revision  of  the  law  on  a  given  subject.  It  pre-sup- 
poses  that  the  common  law  is  certain  and  known.  Some  change 
is  deemed  necessary.  It  is  made  by  a  statute,  often  crudely 
and  imperfectly  worded.  The  statute  is  then  expounded  by  the 
Courts  as  occasion  arises.  If  the  statute  as  interpreted  (as  is 
frequently  the  case)  falls  short  of,  or  goes  beyond,  or  fails  to 
meet  the  end  desired,  another  and  often  several  additional  enact- 
ments are  passed.  So  the  work  of  amendment  and  re-amendment 
and  judicial  interpretation  "goes  on,  till  we  have  a  series  of 
statutes,  which  to  an  uninitiated  observer  might  seem  to  deal 
with  their  whole  subject,  but  are  really  mere  islands  scattered 
in  an  ocean  of  case-law."  And  thus,  of  necessity,  the  law  on 
any  given  point  has  to  be  deduced  as  the  result  of  an  inquiry 
into  the  common  law,  and  a  study  of  the  legislation  and  of  de- 
cisions under  different  statutes. 
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The  eppkct  of  the  existing  uncertainty  in  the  law  upon 
the  administration  of  justice  was  very  much  considered  in  a  re- 
port to  the  American  Bar  Association  at  its  meeting  at  Saratoga 
in  August  last,  made  by  a  special  committee  appointed  to  con- 
sider whether  the  present  delay  and  uncertainty  in  judicial  ad- 
ministration could  be  lessened,  and,  if  so,  by  what  means  ?  The 
report  was  mainly  written  by  Mr.  David  Dudley  Field.  After 
considering  other  subjects,  the  report  proceeds: 

"The  only  remaining  element  of  certainty  or  uncertainty  is  the 
character  of  the  law  itaelf,  as  it  is  certain  or  uncertain.  Now,  the 
state  of  the  law  we  pronounce  U>  he  one  of  the  greatest  uncertainty. 
Did  we  not  see  many  men  of  fair  learning  and  intelligence  affirm  the 
fontniry,  we  should  say  that  all  men  l>elieved  it  and  all  men  know 
it.  This  unct^rtainty  comes  in  a  great  degree  from  the  nature  of  the 
sources  whence  the  law  is  derived;  it  is  made  by  the  judiciary  and 
not  by  the  Legislature,  made  to  ftt  particular  ciu^es,  and  not  by  gener- 
al rules,  and  made  always  after  the  fact.  It  will  not  answer  the  ol>- 
jection  to  say  that  the  Legislature  makes  bad  laws  sometimes,  so  does 
the  judiciary.  But  the  former  need  not  make  bad  laws.  If  it  be  not 
able  to  make  good  ones  for  the  future  conduct  of  the  citizen,  leaving  the 
judiciary  to  enforce  them,  still  less  is  the  judiciary  able  to  make  and 
enforce  good  laws  for  the  past  conduct  of  the  citizen.    ***** 

**  A  single  word  expresses  the  present  condition  of  the  law — chaos. 
Every  law  suit  is  an  adventure,  more  or  less,  into  this  chaos.  *  *  * 
It  is  idle  to  think  of  going  on  as  we  are  going.  The  confusion  grows 
worse  all  the  time.  Chaos  deepens  and  thickens  dailv.  If  one 
would  see  how  it  works,  he  has  but  to  look  into  the  case  of  77i('  Hank 
o/  th4.  Rvpuld'Ki  agaiiiHt  the  Hraokli/n  Citi/  and  yrtrfown  Rait  road 
Cfmipanji^y  in  the  One  Hundred  and  Second  Volume  of  the  United 
States  Reports,  where  he  will  get  a  glimpse  of  tlie  chaos,  and  find 
also  an  invitation  to  the  Judges  of  New  York  to  change  their  law,  as 
if  they  were  the  Legislature  of  the  State.'* 

In  New  York,  for  more  than  fifty  years,  it  has  been  held  on 
general  principles,  and  not  by  virtue  of  any  statute,  that  the 
holder  of  a  negotiable  bill  or  note,  who  took  the  same  merely  as 
collateral,  though  without  notice,  is  not  such  a  holder  for  value 
as  to  stand  free  from  equities  between  the  maker  and  the  payee. 
This  doctrine  was  adopted  in  New  York  in  Bay  vs.  (Joddbtgton 
(5  Johns.^  Ch,  56/  S.  6\,  20  Johns.,  637).  The  general  principle 
involved  afterwards  came  before  the  Supreme  Court  of  the 
United  States  in  Swift  vs.  Tt/soji  (16  Peters,  !)>  ii^  which  a  view 
different  from  Bay  vs,  Coddington  was  taken.  Chancellor  Kent 
afterwards,  in  referring  to  the  subject  in  his  Commentaries  (3 
Com,^  81  not^^  said:  "I  am  inclined  to  concur  in  Swift  vs. 
7\/8ony  as  the  plainer  and  better  doctrine^  Nevertheless,  the 
New  York  Courts  still  adhere  to  Bay  vs.  Coddington,  but  the 
doctrine  of  that  case  is  not  held  to  be  the  law  in  England  and  in 
most  of  the  States  in  this  country. 
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The  decision  referred  to  in  the  102  U.  S.  Reports  was  made 
by  the  Supreme  Court  in  a  case  which  arose  in  New  York  upon 
a  note  which  had  been  made,  and  was  payable,  in  that  State. 
The  Supreme  Court  of  the  United  States  did  not  under  the  cir- 
cumstances follow  the  doctrine  of  Bay  vs.  Coddinyton^  but  on 
the  contrary  decided  that  the  holder  of  negotiable  paper  by  way 
of  collateral,  without  notice,  before  maturity,  was  a  bona  fUle 
holder  free  from  equities  between  antecedent  parties.  It  is 
obvious  that  if  the  same  case  had  been  adjudged  in  the  tribunals 
of  the  State  of  New  York,  instead  of  the  Federal  Courts  sitting 
in  that  State,  the  rosult  to  the  parties  would  have  been  precisely 
the  reverse  of  what  it  was.  The  case  is  certainly  quite  a  striking 
illustration  of  the  two  main  purposes  for  which  it  was  referred 
to  in  the  Ui'port,  that  is,  to  show  the  chaotic  condition  of  the 
law,  and  that  any  certain  prospect  of  speedy  remedy  must  come 
from  the  Legislature  and  not  from  the  Courts.  One  of  the 
Judges  of  the  Supreme  Court,  in  a  note  addressed  to  a  member 
of  the  Committee,  thought  the  criticism  that  the  Supreme  Court 
had  "invited  the  Judges  of  New  York  to  change  their  law,  as 
if  they  were  the  Legislature  of  the  State,"  was  not  sustained  by 
anything  found  in  the  main  opinion  of  the  Court,  nor,  as  he 
thought,  in  the  concurring  opinion  of  Mr.  Justice  Clifford, 
who  "  meant  only  to  express  the  hope  that  upon  a  question  of 
commercial  law,  not  depending  upon  legislative  enactment,  the 
Courts  of  New  York  would  acquiesce  in  the  rule  announced  by 
this  Court,  and  which  obtained  in  nearly  all  the  States." 

And  such,  doubtless,  was  Mr.  Justice  Clifford's  meaning* 
In  my  judgment  the  decision  of  the  Supreme  Court  was  right, 
and  I  am  glad  that  it  was  able  to  see  its  way  clear  to  make  it. 
Mr.  FiBLD,  on  the  other  hand,  denies  the  soundness  of  the  deci- 
sion. He  insists  that  there  is  no  such  thing  as  an  American 
common  law,  as  distinguishable  from  the  common  law  of  the 
several  States.  The  Supreme  Court  seems  to  affirm,  which  he 
denies,  that  there  is  a  general  commercial  law  existing  through- 
out the  Union.  He  maintains  that  the  case  in  hand  having 
arisen  on  a  contract  made  in  New  York,  and  to  be  performed  in 
New  York,  can  be  judged  by  no  other  law  than  the  law  of  New 
York,  while  the  Supreme  Court,  considering  the  case  to  be  one 
governed  by  the  principles  of  commercial  law,  and  not  depend- 
ing on  any  statute,  felt  at  liberty,  under  the  circumstances,  to 
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determine  for  itself  what  tlie  true  principles  of  that  law  were, 
and  to  hold  that  they  were  not  bound  by  what  they  justly  re- 
garded as  the  erroneous  opinions  of  the  New  York  Courts  on 
that  subject.  But  whether  the  decision  of  the  Supreme  Court  is 
right  or  wrong,  the  case  itself  is  a  notable  proof  of  the  existing 
uncertainty  of  the  law  with  respect  to  one  of  the  most  frequent 
and  important  of  commercial  transactions,  and  fi)r  this  purpose, 
and  this  only,  have  I  referred  to  it  at  such  length. 


Connected  with,  :ind  in  fact  producing  much  of  the  uncer- 
tainty in  the  law,  is  its  bulk,  or  voluminousness,  caused  by  the 
large  number  of  reported  cases.  The  extent  to  which  this  in- 
creases the  laboi-s  of  the  Bar  and  Bench  is  much  greater  than  is 
apt  to  be  supposed  by  those  who  have  never  reflected  upon  it. 
As  matters  staud,  it  is  a  work  of  necessity  in  almost  e\ery  im- 
portant case,  not  clearly  controlled  by  special  legislation  or  by 
an  established  line  of  precedent  in  the  particular  State,  to 
examine  all  the  English  and  the  more  important  American  lie- 
ports  for  decisions  which  will  sustain  your  positions,  or  which 
oppose  the  position  of  your  adversaries. 

The  Report  of  the  Special  Committee  of  the  American  Bar 
Association,  before  referred  to,  made  August,  1885,  contains  some 
instructive  statements  on  this  subject,  which  show  the  loss  of  time 
and  labor  caused  by  the  necessity  of  a  resort  to  the  Reports  of 
so  many  different  States  and  countries  in  order  to  ascertain  what 
the  law  is  upon  subjects  which  form  the  staple  of  current  litiga- 
tioD. 

The  Committee  says: 

"  In  proof  of  uncertainty  we  can  easiljr  ftnd  the  nimiber  of  reversals 
in  each  State.  We  content  ourselves  with  four  stated.  An  exami- 
nation of  the  last  Volume  of  Reports  of  Decisions  in  the  courtis  of  last 
resort  of  New  York,  Pennsylvania,  Ohio  and  Virginia  re8i)ectively, 
four  States  which  may  be  considered  representative  and  which  have 
Courts  of  Appeal  separate  from  the  courts  of  first  instance,  gives  the 
following  results:  Volume  97  of  the  Reports  of  the  New  York  Court 
of  Appeals  contains  79  decisions,  of  which  38  were  reversals.  The 
Judges  cited  in  their  opinions  449  decisions,  being  353  made  in  New 
YoS,  56  in  England.  Scotland  and  Ireland,  8  in  our  Federal  Courts, 
7  In  Massachusetts,  4  in  Pennsylvania,  3  in  Vermont,  2  in  Connecti- 
cut, 2  in  New  Hampshire,  2  in  California,  2  in  Minnesota,  2  in  Ala- 
12 
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bama,  and  in  New  Jersey,  North  Carolina,  Kentucky,  Florida,  Vir- 
f2:inia,  Indiana,  Maine  and  Iowa,  1  each.  Volume  ia5  of  the  Pennsyl- 
vania Supreme  Court  Reports  contains  95  decisions,  of  which  44  were 
reversals.  The  citations  of  the  Judges  were  451.  Volume  39  of  Ohio 
Rupreme  Court  Reports  contains  98  decisions,  of  which  46  were  rever- 
sals. The  citations  were  many.  Volume  78  of  the  Virginia  Supreme 
Court  Reports  contains  81  decisions,  of  which  40  were  reversals.  The 
citations  were  576.  The  forces  of  these  citations  made  by  the  Judges 
of  Pennsylvania,  Ohio  and  Virginia,  in  their  opinions,  were  as  various 
as  those  made  by  the  Judges  of  New  York. 

*'  These  were  tne  decisions  cited,  examined  and  commented  on  by 
the  Judges  in  making  up  their  own  opinion.  But  the  decisions  cited 
by  counsel  and  pressed  upon  the  Judges  for  their  consideration  were, 
it  is  safe  to  say,  ten  times  as  many.  In  Volume  88  of  the  New  York 
Reports^  the  number  of  cxmes  cited  h}f  rounHel  tvas  5,037.  A  single 
case  reported  in  Volume  97  shows  that  counsel  on  the  two  sides  eit«d 
285  decisions,  of  which  125  had  been  made  in  New  York.  61  in  Eng- 
land, 2  in  Ireland,  4  in  Pennsylvania,  4  in  North  Carolina,  4  in 
Massachusette,  2  in  New  Hampshire,  2  in  New  Jersey,  2  in  Ken- 
tucky, 2  in  the  Federal  Reports,  and  from  Maine,  Vermont,  Iowa 
and  South  Carolina,  1  each."  * 

Of  course  many  of  these  citations  were  loosely,  and  perhaps 
many  of  them  were  unnecessarily,  made.  If  we  could  suppose 
that  counsel  and  Judges  all  did  what  they  ought,  that  is,  never 
cite  a  case,  not  only  without  a  careful  reading  but  a  careful 
study  of  it  and  of  its  bearing  upon  the  proposition  it  is  cited  to 
sustain  or  oppose,  we  can  readily  imagine  the  great  amount  of 
time  that  has  been  consumed,  and  labor  expended,  in  the  mere 
examination  of  authorities. 

Much  time  and  labor  in  this  direction  are  really  unavoidable; 
but  even  in  the  present  condition  of  the  law  a  great  deal  of  such 
work  is  wasted  because  it  is  really  unnecessary.  This  waste 
arises  out  of  the  very  prevalent  failure  to  appreciate  the  exact 
function  and  value  of  adjudged  cases  in  arguments  at  the  Bar 
and  limit  their  use  accordingly.  Mr.  Justice  Milluk  of  the 
Supreme  Court  of  the  United  States,  having,  in  a  conversation 
some  years  ago,  made  some  observations  on  this  subject  which 
to  me  at  least  were  instructive  and  useful,  I  recently  addressed 
him  a  note  asking  him  kindly  to  give  me  briefly  his  views  con- 
cerning the  true  office  and  use  of  adjudged  cases  in  our  law.  He 
obligingly  complied  with  my  request;  and  I  am  sure  you  will 
be  glad  to  know  the  views  of  this  great  and  .experienced  Judge. 
He  admits  that  the  use  of  judicial  decisions  by  a  Judge  in  mak- 


questions  presented. 
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ing  ap  his  judgment  in  cases  before  him  is  often  a  subject  of  no 
little  anxiety. 

He  groups  the  cases  into  classes.  The  first  class  of  cases  and 
perhaps  the  largest,  are  cases  whose  decision  turns  upon  princi- 
ples that  are  not  disputed.  Here  the  citation  or  use  of  authorities 
is  generally  useless,  since  what  is  required  is  the  just  application 
of  acknowledged  principles  to  the  case  at  hand. 

The  second  class  of  cases  comprise  those  that  construe  constitu- 
tions and  statutes;  and  here  the  decisions  of  the  highest  Court  of 
the  Government  which  adopted  the  constitution  or  statutes  in 
question  are  in  most  cases  conclusive  on  other  Courts. 

The  third  class  of  oases,  viz:  those  depending  upon  general 
principles  of  law  or  equity,  must,  wherever  the  cases  are  conflict- 
ing, be  determined  by  the  weight  of  authority,  and  it  is,  in  his 
opinion,  in  this  class  of  questions  that  adjudged  cases,  and  the 
examination  and  comparison  of  them  by  counsel,  are  of  substan- 
tial aid  to  the  Court.  He  also  makes  some  useful  observations 
concerning  the  discrimination  that  should  be  made  in  the  selec- 
tion of  the  cases  to  be  cited.  I  append  the  text  of  his  letter  to 
this  Address. 


1  TURN  NOW  TO  STATE  SOME    PRACTICAL   CONCLUSIONS  tO  which 

this  brief  survey  of  the  present  condition  of  our  laws  leads  me  to 
suggest  for  your  consideration. 

The  report  of  the  Special  Committee  of  the  American  Bar  As- 
sociation, before  mentioned,  stated  in  fourteen  distinct  proposi- 
tions the  conclusions  at  which  the  Committee  had  arrived  as  to 
the  means  whereby  the  present  delay  and  uncertainty  in  judicial 
administration  could  be  lessened.  All  but  one  of  these  conclu- 
sions were  adopted  by  the  Association,  without  any  considerable 
dissent. 

The  13th  proposition  was  expressed  in  these  words: 

^'  XIII.  The  law  itself  should  be  reduced  so  far  a^  possible  to  the 
form  o(  a  statute." 

This  proposition  was  the  subject  of  an  animated  discussion. 
I  am  not  able  to  say  whether  standing  by  itself,  and  judged  by 


Digitized  by  VjOOQIC 


92  SOUTH  CAROLINA  BAB  ASSOCIATION. 

itself,  the  proposition  would  have  met  with  any  considerable  dis- 
sent or  opposition.  But  there  were  in  the  body  of  the  report 
arguments  which  it  was  supposed  favored  "Codification'*  in 
genera],  and  it  was  thought  by  many  members  that  the  thirteenth 
proposition,  above  quoted,  was  simply  the  outgrowth  of  that 
argument,  and  that  its  adoption  would  commit,  or  might  be 
construed  to  commit,  the  Association  in  its  organized  capacity  to 
the  doctrine  of  Codification,  and  thatr  this  subject  was  one  of 
such  supreme  importance  as  to.  require  previous  notice  and 
separate  and  distinct  consideration.  The  result  was,  that  the 
consideration  of  the  thirteenth  proposition  was  postponed  until 
the  meeting  in  1886,  to  the  end  that  all  the  members  might  have 
time  for  examination  and  reflection,  and  an  opportunity  to 
be  present.  The  subject  thus  brought  into  view,  whether  in  its 
general  or  partial  scope,  is  confessedly  one  of  great  moment — a 
living,  vital,  practical  issue.  It  is  not  my  purpose  to  enter  at 
large  into  its  discussion  at  this  time.  The  diminished  limits  of 
the  address  do  not  permit  it.  I  must  content  myself  with  a 
statement  for  your  consideration  of  some  of  the  conclusions,  with- 
out elaboration,  to  which  my  own  reflections  have  led  me. 

1.  The  word  Code  is  one  to  which  such  a  variety  of  meaning 
is  attached,  that  it  seems  to  me  to  be  essential  either  to  drop  it 
from  the  discussion,  or  first  of  all  to  fix  and  define  what  is  meant 
by  it.  If  it  means  a  general  abrogation  of  existing  laws  and 
rules  and  the  substitution  of  an  entirely  new  system,  and  to  that 
end  to  consign  the  Law  Reports  to  oblivion — it  will  have  but 
very  few  advocates,  and  I  am  not  among  them.  Such,  however, 
is  not  its  necessary  meaning. 

A  Code,  according  to  my  conception,  differs  from  a  mere  Re- 
vision, Consolidation  or  Digest  of  existing  statutes,  since  it  is 
essential  to  any  practicable  or  desirable  scheme  of  Codification, 
whether  it  is  general  or  confined  to  a  particular  branch,  that  it 
shall  derive  the  elements  of  its  chief  value  from  the  existing  body 
of  case-law  and  statute-law,  removing  therefrom  what  is  abso- 
lute, needlessly  technical,  inconsistent  or  superfluous,  settling  ob- 
scure and  doubtful  points,  ex]>ressing  well  settled  principles  of 
general  interest  or  utility,  and  with  a  cautious  hand  filling  up 
the  interstices  which  the  irregular  development  of  law  as  a  re- 
sult of  the  exigencies  of  litigation  has  shown  to  exist,  and  then 


Digitized  by  VjOOQIC 


ANK0AL  ADDRESS  BY  HON.  JOHN  F.   DILLON.  93 

arranging  the  whole  in  a  definite  and  systematic  form.  Of 
Codification  in  this  sense  I  am  an  advocate,  and  believe  it  to  be 
both  practicable  and  expedient  whenever  it  can  be  well  and 
thoroughly  done,  and  not  before.  Nor  would  I  demand  quali- 
fications in  those  charged  with  the  work  so  high  that  they  are 
unattainable.  "  An  ideal  Code,"  says  Sir  James  Stephen,  (3 
Hist.  Cr,  Law,  p.  300),  "  ought  to  he  draion  by  a  Bacon  and  set- 
tled by  a  CoKB."  But  we  may  wait  forever  if  we  wait  for  an 
ideal  Code  or  wait  to  combine  such  qualification  in  any  given 
commission  to  execute  the  work. 

Nor  does  it  seem  to  me  that  the  views  of  those  who  insist  as  a 
condition  precedent  to  undertaking  any  part  of  the  work  that 
the  whole  body  of  the  law  ought  thus  be  subjected  to  the  opera- 
tion at  one  and  the  same  time  as  necessary  parts  of  a  general 
conception  and  plan,  are  at  all  feasible,  and,  therefore,  are  not 
wise. 

The  labor  required  is  so  vast,  the  objections  to  be  overcome 
are  so  great,  that  unless  the  work  is  done  in  divisions  or  branches 
of  the  law,  it  will  probably  never  be  undertaken  at  all.  Many 
modem  English  statutes  are  so  comprehensive  as  very  nearly  to 
realize  the  practieable  purpose  of  a  Code  on  the  subjects  that  are 
dealt  with.  For  example,  in  1882,  Parliament  passed  an  Act  to 
**  Codify  the  law  relating  to  bills  of  exchange,  checks  and 
promissory  notes,"  and  the  gentleman  charged  with  its  execution 
stated  that  he  examined  many  statutes  and  thousands  of  cases  in 
order  to  frame  the  desired  enactment.  Why  may  we  not  have  a 
Contract  Act,  a  Partnership  Act,  a  Criminal  Code,  &c.,  without 
waiting  for  an  authorized  projet  to  subject  to  this  operation  the 
whole  body  of  the  law  en  bloc? 

2.  Nob  must  wb  form  unreasonable  expectations  of  the 
benefits  to  be  derived  from  Codification,  no  matter  how  well  it 
may  be  performed.  It  is  not  possible,  and,  therefore,  not  desir- 
able, to  attempt  to  make  any  enactment  so  comprehensive  as  to 
embrace  all  cases  or  combinations  of  fact  which  will  arise,  nor  is 
it  possible  to  make  statutes  so  clear  and  precise  as  to  avoid  the 
necessity  of  judicial  interpretation  and  construction.  Besides 
the  habits,  modes  of  thought,  practice  and  traditions  of  a  peo- 
ple, or  of  a  great  profession  like  that  of  the  law,  are  deeply 
rooted  and  incapable  of  legislative  extirpation   if  it  were  at- 
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tempted.  Within  proper  limit8  the  doctrine  of  Judicial  Pre- 
cedent is  reasonable  and  highly  convenient,  if  not  necessary.  lu 
influence  ha8  probably  pervaded  every  system  of  jurispnidence 
even  where  it  ha«  been  expressly  attempted  to  exclade  it.  Jus- 
Tim  an  enacted  that  case«  actually  tried  by  the  Emperor  should 
be  law,  not  only  for  the  case  dei-ided  bnt  for  all  similar  ones. 
{Codes  1,  14,  \2,pr.  A.  Z>.,  12'J.)  The  French  Code  prohibit-^ 
judicial  legislation,  and  under  it  judicial  decisions  do  not  consti- 
tute  an  authoritative  rule  for  other  Judges  in  the  sense  of  our 
doctrine  of  Judicial  Precedent.  And  the  same  is  true,  at  least, 
theoretically,  of  the  contemporary  Continental  Codes.  The 
Prussian  and  Austrian  Codes  went  so  far  at  first  as  to  forbid  a 
Judge  from  referring  to  the  opinion  of  a  law  writer  or  to  pre- 
vious judicial  judgments,  and  the  Prussian  Code  expressly  di- 
rected him  to  base  his  decisions  upon  the  statutes  and  the  gen- 
eral principles  of  the  I^ndrecht.  But  this  was  afterwards  modi- 
fied in  both  countries,  so  that  at  this  time  the  decisions  of  the 
Supreme  Court  are  regularly  published,  and  we  cannot  doubt 
that  they  exercise  a  liveighty  influence  upon  inferior  Judges>, 
whether  they  are  absolutely  binding  upon  them  as  precedents  or 
not.     (Clark  Prac.  Juris,  pp.  264,  392,  afid culdenda.) 

The  sound  conclusion  would  seem  to  be  that  "the  law  itself 
should  be  reduced  so  far  as  possible  to  the  form  of  a  statute.^ 
Not  with  the  expectation  that  the  work  of  judicial  interpretation' 
will  be  no  longer  necessary,  but  with  a  view  to  reduce  the 
necessity  of  interpretation  and  of  judicial  legislation  to  the  nar- 
rowest possible  limits,  and  to  remove  as  far  as  may  be  the  exist- 
ing uncertainty  in  the  law.  These  same  questions  were  dis- 
cussed on  opposite  sides  by  two  distinguished  lawyers  of  this 
State,  Mr.  Legark  and  Mr.  Grihkk,  a  generation  ago,  with  an 
ability  rarely  surpassed;  but  they  still  remain  open  for  settle- 
ment. 

Here  I  leave  this  great  and  weighty  subject  for  your  consider- 
ation. I  take  my  leave  of  it  and  of  you  with  the  earnest  ho|>e 
that  your  Association  just  formed  is  about  to  enter  upon  a  long 
and  honored  career  of  usefulness. 
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J^FFIEMSTIDX:^. 


New  York,  November  13th,  1885. 

My  Dear  Judge — I  am  to  deliver  next  month  an  Address  l)efore 
the  State  Bar  Association  of  Bouth  Carolina.  In  a  c>asual  conversa- 
tion, I  once  heard  you  make  some  observations  concerning  the  func- 
tions of  adjudged  cases,  which  struck  me  veiy  forcibly.  They  proba- 
bly expressed  your  own  course  or  habit  as  a  Judge  in  considering  the 
force  and  effect  of  "authorities."  Some  cases,  or  class  of  cases,  you 
regarded  as  absolute! v  binding,  without  reference  to  the  original 
ground  of  decision;  others  as  simply  persuasive,  and  this  only,  so  far 
as  they  rested  on  sound  rea-sons,  the  validity  or  soundness  of  which 
reason's  any  (.'ourt  asked  to  adopt  or  apply  them  might,  and  even 
.should,  look  into  for  itself. 

If  you  have  time  to  drop  me  a  note  giving  me,  ever  so  briefly,  your 
views  as  to  the  true  office  and  use  of  adjudged  cases  in  our  law,  I 
would  be  much  obliged.  Very  sincerely,  yours, 

JOHN  F.  DILLON. 
Mr.  Justice  Miller, 

Washington,  D.  0. 


Washington,  November  16th,  18a5. 
Hon.  John  F.  Dillon: 

My  Dear  Judge— I  am  in  rcceii)t  of  yours  of  the  13th  instant.  The 
subject  you  suggest  is  one  which  necessarily  demands  the  careful 
consideration  of  any  Judge  of  a  Court  of  last  resort.  The  value  of 
authorities^  and  especially  of  judicial  decisions,  in  enabling  him  to 
make  up  his  own  judgment  in  cases  before  him  is  often  a  question  of 
no  little  anxiety. 

The  answer  must  have  large  reference  to  the  kind  of  cases  in  which 
they  are  offered  for  his  examination. 

l^ere  is  a  large  class  of  cases,  perhai^s  the  largest,  which  are  to 
be  decided  by  principles  that  are  not  disputed.  That  is  to  say,  that 
the  propK)8itions  advanced  by  the  counsel  on  opposing  sides  are  such 
as  will  be  generally  conceded,  and  need  no  support  from  judicial 
decisions.  In  these  cases,  which,  in  my  experience,  are  the  most 
numerous,  the  work  of  the  Judge  is  to  determine  from  the  case  Iks 
fore  him,  that  is,  from  the  pleadings  and  the  evidence,  whether  it 
falls  within  the  principles  offered  by  the  Plaintiff  or  Defendant  for 
its  solution,  or  within  some  modification  of  these  principles  which 
counsel  of  neither  party  has  adopted.  The  decision  of  this  (juestion 
demands  the  highest  exercise  of  the  reasoning  faculties  of  a  mind 
well  stored  in  those  general  rules  of  law  which  lie  at  its  foundation 
as  a  science,  and  the  aid  given  in  such  cases  by  the  decisions  of  other 
Courts  is  not  much.  The  scientific  arrangement  of  the  facts  of  the 
caae  as  seen  in  the  pleadings  and  evidence,  by  a  well  trained  judicial 
mind,  must  in  this  class  be  always  the  main  reliance  for  a  sound  ad- 
ministration of  the  law. 

There  is  another  class  of  cases,  the  decision  of  which  turns  upon  a 
construction  of  constiti^tions  and  statutes. 
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In  these  the  decisions  of  the  highest  Courts  of  the  government 
which  adopted  the  constitution  or  enacted  the  statutes  should  be 
conclusive  in  most  cases.  In  the  construction  of  the  Constitution  of 
the  United  States,  or  an  Act  of  Congress,  the  decisions  of  the  Supreme 
(Jourt  of  the  United  States  ought,  until  reversed  by  that  Court,  to  be 
followed  almost  without  question.  That  Court  has  given  expression 
to  the  rule  in  regard  to  the  construction  of  the  State  constitution  and 
statutes  by  the  hijfhest  Courts  of  the  States  enacting  them,  in  tlie 
adoption  of  the  principle  that  even  in  the  case  of  co-ordinate  and 
concurrent  jurisdiction  it  will  follow  those  Courts  in  the  construction 
of  the  statutes  and  constitutions  of  their  re8i)ective  States. 

A  third  class  of  cases  are  those  which  arising  under  the  general 
rules  of  the  conmion  law,  or  in  Equity,  and  in  which  the  abstract 
reasons  for  one  rule,  or  for  another  opposed  to  it,  are  nearly  balanced, 
where  it  is  more  imiwrtant  that  the  rule  should  be  established  and 
followed  with  uniformity,  than  that  one  or  the  other  rule  should  pre- 
vail. 

In  this  class,  if  there  are  difTerences  in  the  cases  decided,  the  ques- 
tion should  be  determined  by  the  weight  of  authority.  It  is  in  this 
class  of  questions  that  adjudged  cases  are  most  useful,  and  in  which 
the  examination  and  comparison  of  them  by  counsel  are  of  great  aid 
to  the  Court,  and  are  likely  to  reward  the  labor  of  those  who  make 
the  examination  thorough.  Perhaps  to  this  class  should  be  added 
those  in  which  the  decisions  of  the  Courts  have  become  '*  rules  of 
property,"  governing  the  rights  of  parties  to  real  or  personal  property. 

As  regards  the  relative  weight  to  be  given  to  the  different  Courts 
whose  decisions  are  relied  on,  it  is  more  difficult  to  si)eak.  I  shall 
say  nothing  of  the  value  of  the  decisions  of  the  English  Courts 
in  ouestions  purely  of  common  law  or  in  Equity.  Not  because  I 
underrate  them,  but  because  every  one  understands  their  value,  es- 
pecially in  equity  and  admiralty  cases. 

Leaving  these,  and  the  questions  arising  under  State  statutes,  the 
value  of  a  decision  is  estimated  by  the  character  of  the  Court,  or  of 
the  Judge  who  delivered  the  opinion,  or  by  both.  These  vary  much 
in  the  Courts  of  the  United  States.  Without  being  invidious,  or 
undertaking  to  name  other  (Courts  of  high  standing,  there  are  many 
things  in  the  history  and  character  of  the  Supreme  Judicial  Court  of 
Massachusetts  which  entitle  its  reported  decisions  for  the  last  hun- 
dred years  te  great  consideration. 

But  a  decision  often  has  a  merit  apart  from  the  standing  of  the 
Court  in  which  it  is  made,  owing  to  the  high  character  of  the  Judges 
of  the  Court,  or  of  the  Judge  who-deliverea  the  opinion. 

Opinions  delivered  by  such  Judges  as  Marshall,  Tanetv',  Kent 
and  Shaw  have  a  value  apart  from  the  Courts  in  which  they  were 
delivered.  Even  the  dissenting  opinions  of  these  men.  and  their 
obiter  dicta ^  have  w^eight  in  the  minds  of  lawyers  who  nave  a  just 
estimate  of  their  character,  which  they  cannot  give  to  many  Courts 
of  last  resort  of  acknowledged  ability. 

After  all,  the  c<jnvincing  power  of  the  opinion  or  decision  in  a  re- 
ported case  must  depend  very  largely  on  tne  force  of  the  reasoning 
by  which  it  is  supported,  and  of  this  every  lawyer  and  every  Court 
must  of  necessity  oe  his  own  judge. 

Very  sincerely,  yours, 

SAMUEL  F.  MILLER. 
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AN    ESSAY 

Read  Before  the  Kouth  Carolina  Bar  Association, 
9th  December,  1885, 

BY 

JOSEPH  DANIEL  POPE. 


The  question  involving  the  tenure  of  the  Judicial  Office  is  one^ 
of  the  most  important  that  can  address  itself  to  the  profession, 
or  to  the  public.  The  English  Judges  anciently  held  their  seats 
at  the  pleasure  of  the  King.  "  It  is  easy,"  says  Chancellor  Kent, 
"to  perceive  what  a  dangerous  influence  this  must  have  given  to 
the  King  in  the  administration  of  justice."  And  why  ?  it  may 
be  asked.  Because  the  King  was  the  source  of  power;  he  had 
the  power  to  elevate  and  the  power  to  disgrace.  The  power  to 
appoint  to  high  Judicial  Office  and  the  power  to  dismiss  should 
never,  without  some  check,  be  lodged  in  the  same  hands,  unless 
it  be  wished  to  make  the  appointee  the  mere  creature  of  those 
who  appoint.  For  this  reason,  at  an  early  day  in  England,  the 
Judge  lived  his  official  life  under  the  Nemesis  of  the  Sovereign's 
displeasure;  or  worse  still,  perhaps,  under  the  seductive  influ- 
ence of  the  Sovereign's  smiles.  The  honest  and  unbending  spirit 
of  Lord  Coke  dared,  it  is  true,  with  manly  independence  to  resist 
alike  the  frowns  and  the  blandishments  of  the  Crown.  But  may 
it  not  be  said  that  in  his  day  he  stood  like  the  gnarled  oak,  buf- 
fetting  the  storm  until  he  was  finally  uprooted  by  it.  Great 
praise,  too,  may  be  spoken  of  the  integrity  of  Lord  Chief  Justice 
Holt  who,  in  his  conflict  with  the  Commons  (if  the  report  be 
authentic),  replied  to  the  message  sent  him  by  their  Speaker: 
*'  Go  back  to  your  Chair,  Mr.  Speaker,  within  these  five  minutes, 
or,  you  may  depend  upon  it,  I  will  send  you  to  Newgate.  You 
speak  of  your  authority;  but  I  tell  you  I  sit  here  as  the  interpre- 
ter of  the  laws  and  a  distributor  of  justice;  and  were  the  whole 
13 
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House  of  Commons  in  your  belly  I  would  not  stir  one  foot.** 
This  was  noble;  but  it  should  be  remembered  that  this  noble 
language,  if  true,  wan  used  after  the  Judges  had  been  efnanei- 
pcUed^  and  held  their  office  during  good  behaviour. 

English  history  before  this  era  is  replete  with  examples  of  the 
creeping  creatures  known  as  Judges,  who  crouched  at  the  feet 
of  their  wilful  and  too  often  capricious  master !  Tliis  dictatorial 
temper  is  nowhere  more  completely  illustrated  than  in  the  in- 
stance of  Queen  Elizabeth  and  the  unhappy  Bishop  Cox,  for 
which  we  have  the  authority  of  Hallam  in  his  Constitutional 
History.  The  Bishop,  it  seems,  on  one  occasion  was  unwilling 
to  obey  the  commands  of  the  Queen,  interposing  a  scruple  of  re- 
luctance for  conscience's  sake,  when  he  received  from  her  Majes- 
ty the  following  characteristic  letter:  "Proud  Prelate,  you 
know  what  you  were  before  I  made  you  what  you  are;  if  you 

•  do  not  immediately  comply  with  my  request,  by  G I  will 

unfrock  you;"  and — the  request  was  complied  with!  As  it 
was  in  the  Church  so  it  was  in  the  State.  The  Judges  holding 
at  the  pleasure  of  the  Sovereign  were  made  to  feel  the  same  dic- 
tatorial temper  at  the  expense  of  all  independence  and  all  honest 
judgment.  It  was  not  until  the  time  of  Charles  I,  as  we  are  in- 
formed, when  the  Star  Chamber  was  abolished,  that  this  fickle 
Sovereign  informed  Parliament  that  he  had  granted  that  the 
Judges  should  thereafter  hold  their  places  duni  bene  se  gesserint; 
and  Hume  says  in  his  History  of  England  that  this  grant  of  the 
Judges'  patents  during  good  behaviour,  was  made  at  the  instance 
of  Parliament,  and,  as  may  well  be  supposed,  did  not  originate 
with  the  insincere  and  changeful  Monarch  himself.  We  are  in- 
formed, that  in  the  Settlement  Act  of  William  HI  it  was  estab- 
lished as  a  limitation  upon  the  Crown  that  the  commissions  of 
the  Judges  should  run  quamdiu  bene  aegesaerbU,  Still  the  Eng- 
lish Judges,  notwithstanding  the  form  of  their  commission, 
continued  to  consider  that  the  decision  of  the  Crown  vacated 
their  scats;  and  it  was  not  until  the  time  of  George  IH  that  this 
supposed  imperfection  was  removed  by  Statute,  remarkably 
enough  at  the  recommendation  of  that  weak  and  wilful  bat  vir- 
tuous old  King. 

The  sources  of  information  are  not  at  hand  enabling  us  to 
speak  with  certainty  as  to  the  Judicial  tenure  under  the  Hoyal 
Government  of  the  Colonies.     That  many  of  the  Colonial  Judges 
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who  held  Royal  patents  were  ignorant  and  worthless  beyond 
description  there  can  be  no  doubt.  Hence  the  subserviency  of 
the  Judges  formed  one  of  the  principal  features  in  Colonial  re- 
Bistance.  Hence,  too,  the  independence  of  the  Judges  at  an 
early  day,  as  tending  to  social  well-being  and  the  safety  of  per- 
son and  property,  lay  deep  in  the  hearts  of  the  embryo  American 
Republics,  and  became  completely  interwoven  with  their  notions 
of  rational  liberty;  and  hence  we  find  early  provisions  in  the 
organic  laws  of  the  States  that  the  Judicial  Office  should  be  held 
daring  good  behaviour — the  thing  was  then  considered  wise  in 
principle  and  safe  in  practice.  We  cannot  formulate  the  idea 
better  than  Chancellor  Kent  has  expressed  it:  "  In  monarchical 
governments,"  says  he,  "the  independence  of  the  judiciary  is 
essential  to  guard  the  rights  of  the  subject  from  the  encroach- 
ments of  the  Crown;  but  in  Republics  it  is  equally  salutary  in 
protecting  the  constitution  and  laws  from  the  encroachments 
and  tyranny  of  faction."  The  framers  of  the  Constitution  of 
the  United  States  felt  this  great  truth,  and  in  creating  a  judicial 
system  for  a  new  government  they  embodied  the  principle  in  the 
organic  law:  Ist.  "That  the  Judges,  both  of  the  Superior  and 
Inferior  Courts,  shall  hold  their  offices  during  good  behaviour;" 
and  2d.  "Shall  at  stated  periods  receive  for  their  services  a  com- 
pensation, which  shall  not  be  diminished  during  their  continu- 
ance in  office."  This  was  wise;  and  its  wisdom  has  been  illus- 
trated in  the  history  of  the  Republic.  It  has  served  as  a  break- 
water against  popular  pressure;  the  judiciary  of  the  United 
States  has  on  more  than  one  occasion  felt  the  clamor  and  the 
clash  of  party;  and  heretofore  it  has  been  bold  enough  and  in- 
dependent enough  in  the  main  to  resist  the  encroachments  of 
party  power.  We  may  recall  the  courage  and  independence  of 
Chief  Justice  Taney  in  the  vindication  of  the  Writ  of  Habeas 
Corpus  in  the  face  of  military  dictation;  and  all  will  remember 
the  first  judgment  of  the  Supreme  Court  declaring  the  unconsti- 
tutionality of  the  legal  tender  Acts.  The  fact  that  the  judiciary 
was  overborne  by  the  stronger  arm  of  other  branches  of  the 
government  was  the  misfortune  of  the  country  and  not  the  fault 
of  the  Judges.  With  these  instances  before  us,  it  is  by  no  means 
difficult  to  see  what  must  have  been  the  unsteady  shifting  and 
unreliable  character  of  the  Courts  of  the  United  States,  and  of 
what  untrustworthy  material  the  Courts  would  have  been  com- 
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posed  had  they  not  been  protected  by  these  salatary  provisions 
of  the  constitution.  In  the  course  of  a  century  we  have  had 
practically  but  four  Chief  Justices — Marshall,  Taney,  Chase  and 
Wa:ite — each  having  a  large  and  long  judicial  experience  in  the 
administration  of  justice;  each  bnnging  age,  great  learning,  high 
character  and  personal  dignity  into  that  august  tribunal.  Can 
it  be  safely  affirmed  that  such  men  would  have  accepted  the 
position  had  the  constitution  limited  their  term  of  office  to  four, 
or  even  six,  years;  or  can  human  wisdom  conjecture  who  and 
what  the  Judges  of  that  great  Court  might  not  have  been  in 
point  of  character  or  learning.  Our  limits  will  not  permit  us  to 
enlarge  upon  the  probable  consequences  of  so  great  a  disaster. 
Turning  then  to  the  judiciary  of  the  several  States,  we  remark 
that  in  the  beginning  of  their  history  each  of  the  original  thir- 
teen States  seemed  anxious  carefully  to  protect  its  judiciary 
against  the  fickle  changes  or  tyranny  of  the  appointing  power 
by  providing  that  the  Judges  should  hold  their  offices  during 
good  behaviour.  It  may  be  that  the  State  of  Georgia  was  an 
exception,  and  we  write  under  correction  as  to  that  fact,  in  the 
judicial  history  of  this  great  Commonwealth.  The  State  of 
Soutli  Carolina  at  an  early  day  hastened  in  her  first  constitution 
(•20th  March,  1776,)  to  ordain  "That  all  judicial  officers*'  (other 
than  Justices  of  the  Peace)  "shall  bo  chosen  by  ballot  jointly  by 
the  General  Assembly  and  Legislative  Council,  and  except  the 
Judges  of  the  Court  of  Chancery,  commissioned  by  the  President 
and  Commander-in-Chief  during  good  behaviour,  but  shall  be 
removed  on  address  of  the  General  Assembly  and  Legislative 
Council."  Such  was  the  first  organic  law  of  the  State;  and  the 
reason,  we  suppose,  why  the  Judges  of  the  Court  of  Chancery 
were  excluded  may  be  found  in  the  fact  that  Chancery  powers 
had,  as  early  as  1721,  been  exercised  by  the  Governor  and  a 
majority  of  the  Council,  the  judicial  office  of  Chancellor  being 
then  regarded  as  quasi  political,  which,  in  fact,  it  is  in  England^ 
as  applied  to  the  Lord  Chancellor  down  to  the  present  day. 
This  system,  however,  did  not  long  continue  in  South  Carolina, 
for  by  thfe  constitution  of  1790,  it  was  ordained  **That  the  judi- 
cial power  shall  be  vested  in  Superior  Courts  of  Law  and  Equity. 
The  Judges  of  each  shall  hold  their  commissions  during  good 
behaviour;  and  shall  at  stated  times  receive  a  compensation  for 
their  services,  which  shall  neither  be  increased  nor  diminished 
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during  their  continaance  id  office."  We  venture  the  opinion 
that  this  provit«ion  was  an  improvement  on  the  Constitution  of 
the  United  States. 

The  subject  widens  as  we  proceed,  but  our  time  is  limited. 
Let  it  suffice  to  say  that  in  the  course  of  time,  after  the  organi- 
zation of  the  State  government,  the  encroaching  vox  populi  in 
many  of  the  States  began  to  creep  like  a  rising  flood  upon  these 
ancient  landmarks.  The  Sovereign  '*  People  '^  began  slowly  and 
cautiously  to  grasp  and  re-establish  by  degrees  that  vicious  con- 
trol over  the  independence  of  the  judiciary,  which  had  been  such 
a  fruitful  source  of  mischief  when  lodged  in  the  hands  of  the* 
Sovereign  "  King."  By  what  process  should  **  King  Numbers," 
now  in  turn  having  the  power,  sap  the  independence  of  the 
Courts,  and  as  Sovereign  Master  dictate  to  timid  Judges?  The 
process  seemed  easy,  and  was  unhappily  too  often  pointed  out 
by  designing  demagogues  within  the  profession.  Curtaily  it  was 
suggested,  their  terms  of  office^  and  cut  down  their  salaries  to 
just  a  little  above  the  starving  point.  To  the  credit  of  Massachu- 
setts be  it  said,  she  steadily  and  stoutly  resisted  the  popular 
current  ai}d  hs»h  >)iicce«is/ul^y^m^i£itained;th<^  }ise»iQnaTe^Qt  her 
Judges.  'A'l^  ftio>\g3<d<  oMMits^aohusetts  Atood  South  Carolina, 
until  unhappy  events  in  the  history  of  the  latter  State  over- 
whelmed her  and  her  judiciary  for  a  time  in  a  common  ruin.  In 
the  meantime  great  changes  were  wrought  elsewhere  under  the 
evil  influences  of  ultra-democracy  and  the  teachings  of  noisy 
demagogues.  These  evil  counsels  bore  fruit.  In  the  great  State  of 
New  York,  distinguished  for  her  wealth  and  her  enterprise,  the 
term  of  the  Judge  was  limited  to  the  age  of  sixty  years,  and 
that  illustrious  Magistrate,  Chancellor  Kent,  had  to  retire  in  the 
prime  of  his  judicial  life  from  the  Bench  which  he  adorned;  and 
of  him  it  might  be  said,  as  was  said  of  the  elder  Tiberius 
Gra<M3httR,  after  he  had  been  once  Censor,  twice  Consul,  and  had 
twice  triumphed,  that  "  he  was  more  renowned  and  esteemed  for 
his  virtues  than  his  honors."  Chancellor  Kent  lived  twenty-flve 
years  after  he  had  been  retired,  and  during  these  years  he  wrote 
his  celebrated  *'  Commentaries."  Well  did  the  lamented  Hugh  S. 
LegariS  remark  of  this  great  work,  that  if  it  was  great  as  a  com- 
mentary upon  the  law,  it  was  greater  still  as  a  commentary 
upon  the  folly  of  the  New  York  system.  Under  the  influence 
of  this  feeling  of  unrest,  and  this  unhappy  desire  for  change^ 
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which  too  often  parses  under  the  name  of  progress^  another  illus- 
trious Judge,  the  late  Chancellor  Walworth,  was  retired  from 
the  Bench  at  the  age  of  sixty,  when  the  Chancery  Court  of  New 
York  was  abolished;  and  several  yeara  after  his  retirement  he 
informed  the  writer  of  this  paper,  in  person,  that  he  was  then 
more  occupied  as  a  Referee  than  he  had  ever  been  as  a  Judge, 
by  the  parties  in  interest  referring  important  causes  to  be  heard 
and  decided  by  him.  His  services  lost  to  the  State,  but  rescued 
by  the  suitors !  Time  will  not  permit  us  to  enlarge  upon  these 
fruitful  topics. 

•  We  speak  subject  to  correction,  but  we  believe  that  Massachu- 
setts and  the  conservative  little  States  of  Delaware  and  Rhode 
Island  are  the  only  States  in  the  Union  where  the  State  Judges 
now  hold  their  offices  during  good  behaviour.  All  honor  then 
to  Massachusetts,  Rhode  Island  and  Delaware  !  The  evils  of 
this  ultra-democratic  spirit,  fostered  by  demagogues,  at  one  time 
prevailed  to  such  an  extent,  and  such  good  men  declined  or  were 
refused  office,  that  the  sober  second  thought  of  the  community 
asserted  itself  and  sounded  the  alarm,  and,  thereupon,  to  some 
extent,,  rcabtibb  eains^'the  peftdufijinl'^wung^ackwards  again  in 
the  difrectibh  of  ap 'sWintkir  policy.* ''A  e©nt^rast-l^eCv/^en  some 
epoch  in  the  past  and  the  present  will  be  instructive,  and  for 
that  purpose,  at  the  risk  of  being  tedious,  we  have  selected  two 
periods  of  time — the  year  when  the  writer  of  this  paper  entered 
upon  the  practice  of  his  profession,  now  forty  years  ago,  and  the 
present  year  of  grace,  1885.  Let  us  name  first  the  New  England 
States,  and  first  among  these  the  ancient  Commonwealth  of 
Massachusetts.*  Forty  years  ago  the  term  of  office  of  Judges 
in  this  State  was  then,  as  now,  for  life.  The  Chief  Justice  was 
allowed  the  moderate  compensation  of  $3,000;  and  the  Associate 
Justices,  each,  $2,500;  and  the  Judges  of  the  Courts  of  Common 
Pleas  the  small  salary  of  $1,700.  In  1885  the  Chief  Justice  re- 
ceives a  salary  of  $6,500;  and  each  of  the  Associate  Justices 
$6,000;  all  for  life.  Is  it  wonderful  that  obedience  to  law  is  the 
characteristic  of  that  sober  Commonwealth? 

New  Hampshire. — Forty  years  ago  the  Chief  Justice  received 
a  stipend  of  $1,400;  the  Associate  Justices,  each,  $1,200;    the 

*  The  writer  has  used  diligence  in  verifying  the  facts  stated  as  to  the  judiciary  of 
the  several  States,  by  consulting  the  sources  of  information  at  hand,  in  the  Legislative  Library, 
and  in  the  Library  of  the  Supreme  Court  of  this  State,  and  to  some  extent  by  correspondence 
with  well  informed  persons  in  other  States.  He  believes  that  his  facts  and  figures  are  there* 
fore  in  the  main  reliable  and  correct. 
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Circoit  Judges,  three  dollars  per  day  while  holding  Court,  and 
ten  centa  per  mile  of  travel.  Who  can  doubt  that  this  had 
reached  starvation  point.  In  1885  the  Chief  Justice  receives 
$2,900;  the  Associate  Justices,  each,  $2,700.  Term  of  office 
until  the  age  of  seventy;  appointed  by  the  Governor  and  Coun- 
cil.    A  vast  improvement  on  the  past ! 

Vermont. — Forty  years  ago  the  Chief  Justice  received  the 
small  salary  of  $1,375;  the  Associate  Justices,  each,  the  same 
small  amount;  and  they  were  chosen  annuaUy  by  the  Legisla- 
ture. In  1885  the  Chief  Justice  receives  $2,500,  and  the  As- 
sociate Justices,  each,  the  same  amount.  Elected  by  the  Legis- 
lature every  two  years.  This  may  be  called  an  improvement, 
as  the  term  is  two  years  instead  of  one^  and  the  compensation  is 
almost  double  of  what  it  was. 

Maine. — Forty  years  ago  the  Chief  Justice  of  the  Supreme 
Judicial  Court  received  the  small  salary  of  $1,800;  the  Associate 
Justices,  each,  the  same  amount;  and  the  Judges  of  the  District 
Courts,  each,  $1,200.  Small  to  the  point  of  starvation  !  In 
1885  the  Chief  Justice  receives  $3,000,  and  each  of  the  Associate 
Justices  the  same  amount;  appointed  by  the  Governor  for  a  term 
of  seven  years.     This,  if  not  liberal,  is  at  least  an  improvement. 

Connecticut. — Forty  years  ago  the  Chief  Justice  received  a 
salary  of  $1,100;  the  Associate  Justices,  each,  $1,050.  Imagine, 
if  you  can,  in  the  healthy  granite  hills  of  that  State  a  wife  and  , 
ten  children  (as  was  almost  sure  to  be  the  case)  supported  on 
such  a  pittance,  and  this,  too,  in  what  was  called  a  liberal  pro- 
fession !  In  1885  the  Chief  Justice  receives  $4,500;  the  Asso- 
ciate Justices,  each,  $4,000.  Term  of  office  eight  years,  and 
elected  by  the  General  Assembly.  The  light  of  the  Rising  Sun 
touches  Connecticut  sooner  than  it  does  some  of  her  sisters  further 
West. 

Mhode  Island. — Forty  years  ago  the  Chief  Justice  received  a 
salary  of  $650;  the  Associate  Justices,  each,  $550;  and  were 
elected  annually  by  the  Legislature.  This  reminds  one  of  Gold- 
smith's poor  curate — "  passing  rich  on  forty  pounds  a  year." 
About  this  time  there  was  an  entire  change  for  the  better,  both 
as  to  the  term  of  office  and  the  compensation.  In  1^85  the 
Chief  Justice  receives  $4,500;  and  each  of  the  Associate  Justices 
$4,000.  Elected  by  the  General  Assembly;  and  it  is  provided 
that  each  Judge  shall  hold  his  office  until  his  place  is  declared 


Digitized  by  VjOOQIC 


104  SOUTH  OAROIilNA  BAB  ASSOCIATION. 

vacant  by  a  vote  of  the  General  Asserably  to  that  effect — prac- 
tically a  term  for  life.  This  is  a  vast  improvement,  and  reflects 
credit  upon  the  nullifying  little  State  of  Gov.  Dorr,  and  the 
hospitable  Colony  of  Roger  Williams. 

Just  here  another  contrast  will  be  instructive.  Let  us  com- 
pare for  a  moment  New  England  with  Old  England.*  Forty 
years  ago  the  Lord  High  Chancellor  received  (not  reckoned  to 
a  nicety  of  course)  a  salary  of  seventy  thousand  dollars  (£14,000) ; 
the  Master  of  the  Rolls,  thirty-iive  thousand  dollars  (£7,000);  the 
Vice-Chancel  lor,  thirty  thousand  dollars  (£6,000);  the  Lord 
Chief  Justice  of  the  Queen's  l^nch,  fifty  thousand  dollars 
(£10,000);  the  Associate  Justices,  twenty-seven  thousand  five 
hundred  dollars  (£5,500  each);  the  Chief  Justice  of  the  Common 
Pleas,  forty  thousand  dollars  (£8,000) ;  and  the  Associate  Justice^t, 
each,  twenty -seven  thousand  five  hundred  dollars  (£5,500);  the 
Lord  Chief  Baron  of  the  Exchequer,  thirty-five  thousand  dollars 
(£7,000) ;  the  Lord  Chancellor  of  Ireland,  forty  thousand  dollars; 
the  Lord  Chief  Justice  of  the  Queen's  Bench  in  Ireland,  twenty 
thousand  dollars;  the  Lord  President  of  the  Court  of  Sessions  in 
Scotland,  twenty-one  thousand  five  hundred  dollars.  The  terms 
of  all,  except  the  Lord  Chancellor,  being  for  life.  These  were, 
and  now  are,  the  great  prizes  of  the  profession  in  the  United 
Kingdom,  and  to  these  the  young  aspirant  turns  his  eyes  as  the 
shining  goal  of  his  ambition.  Is  it  surprising  that  Lord  Mans, 
field,  in  the  zenith  of  his  fame  in  the  Senate,  where  he  stood,  if 
second  at  all,  second  only  to  Chatham,  should  turn  in  midcareer 
and  demand  as  a  reward  for  his  political  service  thsitjudicicU 
honors  should  be  conferred  upon  him  ?  Is  it  surprising  that  a 
family  of  lawyers  and  lords  like  Scarlett,  Lord  Abinger  (with  a 
practice  ranging  from  $50,000  to  $100,000  a  year),  and  his  son- 
in-law.  Lord  Campbell,  and  their  no  less  distinguished  compeer. 
Lord  Den  man  ,f  should  each  abandon  a  large  and  lucrative  prac- 
tice as  leaders  of  the  Bar,  to  enjoy  the  splendid  rewards  of  the 

*  Of  course  it  would  be  absurd  to  expect  in  the  several  States  such  salaries  as  are  given  in 
the  United  Kingdom,  but  there  is  no  reason  why  our  State  Judges  should  not  hold  their  offices 
for  life,  with  a  salary  that  is  something  better  than  day's  wages  for  day's  labor. 

t  It  should  always  be  remembered,  to  the  honor  of  this  eminent  Judge,  that  at  the  time  he 
accepted  his  great  office  it  was  proposed  and  understood  that  the  salary  was  to  be  reduced  from 
£io,'  oo  to  £8,ooo ;  and  although  it  was  not  so  reduced,  yet  during  the  seventeen  years  that 
Lord  Denman  was  Chief  Justice  he  steadily  refused  to  draw  for  more  than  £8,000 ;  and  it  has 
always  been  a  question,  says  Lord  Campbiell,  whatever  became  of  that  £34,000.  ,This  thing 
could  not  have  happened  in  South  Carolina  between  s868  and  the  Hampton  Revolution  of  1876 — 
first,  because  rucM  a  Judge  could  not  have  been  found  ;  and,  second,  because  there  never  could 
have  been  the  least  question  what  had  becomq  of  ^he  £34,000.  One  little  word  of  six  letien. 
would  have  told  the  tale. 
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Bench  ?  Is  it  Burprising  that  Lord  Eldon,  certainly  one  of  the 
greatest  Equity  Judges  (himself  an  illustration  and  argument 
why  the  life  tenure  should  attach  to  €V6ry  judicial  office),  for 
such  prizes  tarnished  his  tame  by  coquetting,  now  with  the  feebh* 
old  King,  now  with  the  fickle  young  Prince,  and  now  with  their 
royal  successors;  and  is  it  surprising  that  even  in  his  old  age 
he  should  still  hope  for  judicial  preferment  at  the  hands  of  the 
youthful  Queen?  In  short,  what  higher  honors  can  the  English 
lawyer  ask  than  those  that  are  the  rewards  offered  within  his 
own  profession?  It  is  not  necessary  that  he  should  excusably 
abandon  his  career  as  a  lawyer  or  as  a  Judge  (as  is  too  often  the 
case  in  the  United  States)  to  seek  *'  fresh  fields  and  pastures  new  " 
wherein  he  may  advance  his  interest,  or  mend  his  fortunes  or  sat. 
isfy  his  ambition. 

Descending  from  the  great  height  to  which  we  have  inadver- 
tently for  a  moment  suffered  ourselves  to  be  lifted,  we  shall  next 
group  together  the  Middle  States,  and  first  among  these  we  will 
take  the  great  State  of  New  York.  Forty  years  ago  the  Chancellor 
received  the  inadequate  compensation  of  $8,000;  the  Vice-Chan- 
cellors, each,  $2,000;  the  Chief  Justice,  $3,000;  the  Associate 
Justices  the  same  amount;  the  Circuit  Judges,  each,  the  pittance 
of  11,600.  A  very  small  showing  this  for  the  Empire  State  !  In 
1885  we  ffnd  the  whole  judiciary  system  remodeled  and  perhaps 
not  improved.  The  Chief  Justice  receives  a  salary  of  $7,500; 
the  Associate  Justices,  each,  $7,000.  Term  of  office  fourteen 
years;  and  elected  by  the  people.  This,  upon  the  whole,  may 
be  considered  an  improvement,  though  the  system  has  in  it  the 
seeds  of  mischief;  as  must  always  be  the  case  where  a  Judge 
has  to  run  the  gauntlet  of  the  popular  vote. 

New  Jersey, — Forty  years  ago  the  Governor  of  the  State  was 
CfaaDcellor,  and  received  a  salary  of  $2,000;  and  there  seemed 
to  be  eighteen  Associate  Justices  known  as  a  Court  of  Appeals 
and  Pardons.  Of  the  Supreme  Court  the  Chief  Justice  received  a 
salary  of  $1,500;  the  Associate  Justices,  each,  $1,600.  They 
were  appointed  by  the  Legislature  for  seven  years.  In  1885  the 
Chief  Justice  receives  $7,500;  the  Associate  Justices,  each, 
$7,000.  Their  term  of  office  is  seven  years;  appointed  by  the 
Governor  and  confirmed  by  the  Senate.  The  Chancellor  receives 
a  salary  of  $10,000.  Term  of  office  seven  years.  A  vast  im- 
provementy  notwithstanding  the  brief  tenure  of  office  ! 
14 
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Peimsylvaiiia, — Forty  years  ago  the  salary  of  the  Chief  Jus- 
tice of  this  great  Statu  was  cut  down  from  $3,666.67  (smaU 
enough  in  all  conscienci')  to  the  insignificant  sum  of  #1,600,  and 
that  of  the  Associate  Justices  to  the  still  more  insignificant  sum 
of  $1,000,  and  three  dollars  a  day  while  on  circuit.  This  was 
done  through  the  resounding  platitudes  of  the  vo^x  poptdiy  vox 
dei.  In  1885  the  Chief  Justice  receives  the  sum  of  $8,500;  the 
Associate  Justices,  each,  $8,000.  Terra  of  office  twenty-one 
years;  elected  by  the  people.  Notw^ithstanding  the  unwise 
mode  of  appointing  the  Judges,  this  is  a  vast  improvement  for 
the  old  Keystone  State. 

Delaware, — Forty  years  ago  the  Chief  Justice  received  $1,200; 
the  Associate  Justices,  each,  $1,000;  the  Chancellor,  $1,100.  We 
suppose  that  ^'honors''  counted  high  in  such  a  judicial  game  as 
this.  In  1885  the  Chief  Justice  receives  $2,600;  the  Associate 
Justices,  each,  $2,200;  the  Chancellor,  $2,500.  Appointed  for 
life  by  the  Governor.  The  life  tenure  redeems  the  small ness  of 
the  compensation. 

Let  us  next  pass  in  review  the  Southern  States,  and  contrast 
them  within  the  same  periods;  and  first  among  these  we  will 
take  the  queenly  State  of  MaryUwd^  uj)on  the  border  line. 
Forty  years  ago  the  Chancellor  received  $.S,600;  the  Chief  Judge 
(as  he  was  called)  received  $2,500;  ihe  Associate  Judges,  each, 
$2,200  ;  and  they  were  elected  during  good  behaviour.  In  1885 
the  Chief  Justice  receives  $3,500 ;  the  Associate  Judges  the  same 
amount.  They  are,  however,  elected  by  the  people,  and  their 
term  of  office  limited  to  fifteen  years.  This  is  certainly  a  down- 
ward step  for  that  refined  and  cultivated  Commonwealth. 

Virgifiia. — Forty  years  ago  the  Mother  of  States  gave  to  the 
President  of  her  Appeal  Court  a  salary  of  $2,750 ;  Judges,  each, 
$2,500,  and  twenty-five  cents  per  mile  of  travel.  The  Judges  of 
what  was  known  as  the  General  Court,  having  it  seems  a  Chan- 
cery and  common  law  jurisdiction,  each  received  $1,500,  and 
four  dollars  for  every  twenty  miles  of  necessary  travel.  Shall 
we  call  this  ruimijicent  for  the  Old  Dominion?  In  1885  the 
Presiding  Judge  receives  $3,250 ;  the  Associate  Judges,  each, 
$3,000.  Elected  for  a  term  of  twelve  years  by  the  Legislature. 
Shall  we  call  this  an  improvement  In  this  the  native  State  of 
such  a  Judge  as  Chief  Justice  Marshall  ? 

North  Carolina, — Forty  years  ago  the  Chief  Justicb  of  the 
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Sapreme  Court  received  a  salary  of  $2,500;  the  Associate  Jus- 
tices each  the  same  amount;  the  Judges  of  the  Superior  Courts 
of  Law  (as  t)iey  were  called),  having  general  original  jurisdiction 
as  Courts  of  Equity,  received  a  compensation  of  $1,950.  They 
were  all  chosen  by  the  Legislature,  and  held  their  office  for  life, 
or  during  good  behaviour.  In  1885  the  Ju<iges  of  the  Supreme 
Court  and  of  the  Superior  Courts  are  elected  by  the  qualified 
voters  of  the  State  at  large;  and  hold  their  offices  for  a  term  of 
eight  years.  The  salary  of  the  Judges  of  the  Supreme  Court 
and  the  Superior  Courts  is  $2,500  per  annum;  and  the  Judges  of 
the  Superior  Courts  received  $100  per  week  for  services  in  hold- 
ing special  terms  of  Court.  This  may  be  considered  a  step 
downwards  for  a  State  that  produced  a  Chief  Justice  like  Ruffin 
in  his  day,  and  a  Common  law  Judge  like  Pearson. 

South  Carolina. — Forty  years  ago  the  Presiding  Judge  of  the 
Equity  Court  of  Appeals  received  a  salary  of  $3,500;  the  Pre- 
sidiDg  Judge  of  the  Law  Court  of  Appeals  received  a  salary  of 
$3,500.  The  Chancellors  each  a  salary  of  $3,000,  and  sat  in  Ap- 
peals. The  Associate  Justices  each  received  $3,000;  all  of  whom 
rode  circuit.  All  were  elected  for  life  by  the  Legislature,  The 
position  carried  with  it  large  social  and  personal  influence.  In 
1885  the  Chief  Justice  receives  $4,000,  and  the  Associate  Jus- 
tices, each,  $3,500;  the  Circuit  Judges  each  receive  $3,500.  The 
official  term  is  six  years  for  the  Supreme  Court  Judges,  and  four 
years  for  the  Circuit  Judges.  A  long  step  downwards  as  to  the 
term  of  office  and  a  7iomi?ial  improvement  ad  to  the  compensation, 
for  it  should  be  remembered  that  the  Circuit  Judges  now  have 
five  times  as  much  work  in  the  Court  of  Scsnions,  and  have  in 
addition  the  entire  civil  litigation  both  in  law  and  equity;  and 
the  Supreme  Court  now  does  the  work  that  fifty  years  ago  was 
done  by  the  two  Courts  of  Appeal  in  Law  and  Equity  and  by 
the  Court  for  the  correction  of  errors  and  the  deciding  of  all 
constitutional  questions.  Need  we  say  that  South  Carolina  has 
VBAtly  lost  ground  in  her  recently  established  judicial  system? 

Georgia, — Forty  years  ago  there  was  as  yet  no  Supreme  or 
Appellate  Court  organized  in  this  State,  but  a  law  to  that  end 
had  just'  been  passed.  The  judiciary  was  com[>osed  of  eleven 
Circuit  Judges,  who  received  each  a  salary  of  $1,800.  Term  of 
office  three  years,  and  the  Judges  were  elected  by  the  Legisla- 
ture.    In  1885  the  Chief  Justice  of  the  Appeal  Court  receives  a 
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salary  of  $3,000,  and  each  of  the  Associate  Justices  the  same 
amount;  the  Judges  of  what  is  called  the  Superior  Court  receive 
each  $2,600.  The  official  term  of  the  Supreme  Court  is  six  years, 
and  of  the  Superior  Court,  four  years.  All  are  elected  by  the 
Legislature.  It  cannot  be  said  that  this  State  has  made  a  retro- 
grade movement.  The  Judges  of  the  Supreme  Court  are  able 
men,  and  their  decisions  stand  well. 

Alabama. — Forty  years  ago  the  Chief  Justice  received  $2,250, 
and  the  Associate  Justices  each  the  same  amount;  the  Chancel- 
lor $1,500.  All  were  elected  by  the  Legislature  for  six  years. 
The  Judges  reported  thoir  own  cases,  and  by  a  singular  provis- 
ion were  allowed  to  print  not  over  five  hundred  copies  at  their 
own  expense,  to  be  circulated  out  of  the  State.  In  18S5  the 
Chief  Justice  receives  $3,000,  and  each  of  the  Associate  Justices 
the  same  amount.  The  term  of  office  is  six  years,  and  the  Judges 
are  elected  by  the  people.  This  last  provision  may  be  considered 
a  long  step  downwards  by  the  State  of  Alabama. 

Mississippi. — Forty  years  ago,  in  the  High  Court  of  Errors, 
the  Presiding  Judge  received  $3,000;  the  Judges  each  $3,000; 
the  (Chancellor  $4,000;  the  Vice-Chancellor  $3,000.  All  held 
their  offices  for  life,  and  were  elected  by  the  Legislature.  Hence 
that  State  presented  us  such  a  Judge  as  William  L.  Sharkey  and 
such  a  Chancellor  as  Robert  II.  Bnckner,  In  1885  the  Chief 
Justice  receives  a  salary  of  $3,500;  the  Associate  Justices  each 
receive  the  same  amount.  Term  of  office  nine  years;  appointed 
by  the  Governor  and  confirmed  by  the  Senate.  Upon  the  whole 
there  has  been  a  downward  tendency  in  the  judicial  system  of 
Mississippi. 

Louisiana. — Forty  years  ago  the  Judges  of  the  Supreme  Court 
each  received  a  salary  of  $5,000;  and  of  her  Circuit  Judges,  one 
received  a  salary  of  $4,000;  and  of  the  other  Circuit  Judges, 
each  received  a  salary  of  $2,500.  Their  term  of  office  had  been 
for  life,  but  was  reduced  in  1845  to  eight  years;  and  they  were 
all  elected  by  the  Legislature.  In  1886  the  Chief  Justice  receives 
$5,000,  and  the  Associate  Justices  each  the  same  amount.  Term 
of  office  twelve  years;  all  appointed  by  the  Governor  and  con- 
tirmed  by  the  Senate.  Upon  the  whole  this  is  an  improvement. 
The  Judges,  although  they  administer  the  civil  law  under  a  Code, 
have  always  ranked  high. 

At  the  risk  of  time  and  patience,  we  shall  now  group  together 
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the  Western  States  within  the  same  periods,  and  first  among 
these  we  will  take  the  State  of  Ohio.  Forty  years  ago  the  Chief 
Justice  received  $1,500;  the  Associate  Justices,  each,  $1,500; 
the  Judges  of  the  Court  of  Common  Pleas,  exercising  law  and 
Chancery  powers,  $1,200.  All  elected  by  the  Legislature  for  a 
term  of  seven  years.  In  1886  the  Chief  Justice  receives  $5,000; 
the  Associate  Justices,  each,  $5,000.  Term  of  office  five  years, 
and  elected  by  the  people. 

Tennessee, — Forty  years  ago  the  Chief  Justice  received  $1,800; 
elected  by  the  Legislature  for  twelve  years.  Fourteen  Circuit 
Judges,  each,  $1,500;  elected  for  eight  years.  In  1885  the 
Chief  Justice  receives  $4,000;  the  Associate  Justices,  each, 
$4,000.     Terra  of  office  eight  years,  and  elected  by  the  people. 

Kentucky, — Forty  years  ago  the  Chief  Justice  of  the  Appeal 
Court  received  $1,500;  two  Associate  Justices,  each,  $1,500;  the 
Chancellor  received  $2,000;  and  eighteen  Circuit  Judges  each 
received  $1,200.  In  1885  the  Chief  Justice  receives  $5,000;  the 
Associate  Justices  each  receive  $5,000.  Term  of  office  eight 
years;  one  Judge  elected  every  two  years. 

Michifjan, — Forty  years  ago  the  Chief  Justice  received  $1,600; 
the  Associate  Justices,  each,  received  $1,500;  the  Chancellor, 
$1,500;  the  Circuit  Judges,  $1,200  each.  Appointed  by  the 
Governor  and  Senate  for  seven  years.  In  1885  the  Chief  Justice 
receives  $4,000;  the  Ast^ociate  Justices,  each,  $4,000.  Term  of 
office  eight  years,  and  elected  by  the  people.  And  this  is  the 
State  in  which  so  eminent  a  Judge  as  Mr.  Justice  Cooley  has 
lu^en  made  to  retire  by  a  popular  vote  on  the  31st  of  this  present 
month  of  December. 

Indiana, — Forty  years  ago  the  Chief  Judge  received  $1,500; 
the  Judges,  each,  $1,500;  the  Circuit  Judges,  each,  $1,000. 
fillected  by  the  Legislature  every  seven  years.  In  18S5  the 
Chief  Justice  receives  $4,000;  the  Associate  Justices,  each,  the 
same  sum.     All  elected  by  the  people  for  seven  years. 

Illinois, — Forty  years  ago  the  Chief  Justice  received  $1,500; 
the  Associate  Justices  each  received  the  same  amount,  and  did 
Circuit  duty.  All  were  elected  by  the  Legislature  for  life.  In 
1885  the  Chief  Justice  and  Associate  Justices  alike  received 
$5,000  each.  Their  term  of  office  nine  years,  and  are  elected  by 
the  people. 

Missouri, — Forty  years  the  Chief  Justice  received  $1,100 ;  the 
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A88ociate  JusticeA,  each,  the  same  amount;  and  the  Circuit 
Judgeft,  each,  $1,000.  In  1885  the  Chief  Justice  and  the  Asso- 
ciate Ju8ticc»  each  alike  received  $4,500;  and  they  are  elected 
hy  the  people  every  two  years. 

Craving  indulgence  for  these  dry  details,  we  hasten  to  con- 
clude. We  have  said  that  more  recently  the  pendulum  has 
swung  back  again  towards  a  wiser  policy,  but  the  remark  must 
be  taken  with  a  large  qualification;  it  is  certainly  true  as  respectM 
the  compensation  now  allowed  in  the  judicial  departments  of  tht* 
State  governments;  but  as  to  the  mode  of  appointing  the  Judges, 
and  as  to  the  terms  of  office,  the  judicial  systems  of  the  several 
States  have  certainly  and  steadily  moved  in  the  wrong  direction. 
All  of  the  new  States,  except  Florida,  that  have  come  into  the 
Union  in  the  last  forty  years  have  (every  one  of  them)  curtailed 
the  term  of  the  Judicial  Office;  and  every  one,  except  Florida, 
has  given  the  election  of  Judges  to  the  people.  And  many  of 
the  older  States  breaking  from  their  ancient  customs  have  fol- 
lowed this  pernicious  example.  Alabama,  Arkansas,  California, 
Colorado,  Indiana,  Illinois,  Iowa,  Kansas,  Maryland,  Michigan, 
Minnesota,  Nebraska,  Nevada,  North  Carolina,  Oregon,  New 
York,  Ohio,  Pennsylvania,  Tennessee,  Texas,  West  Virginia  and 
Wisconsin  (being  twenty-two  out  of  the  thirty-eight  States) 
have  all  given  the  election  of  Judges  to  the  people,  their  hold- 
ings being  generally  by  a  diminished  term.  This  is  far  from 
encouraging  as  to  the  future  character,  learning  and  indepen- 
dence of  the  judiciary  in  these  American  States.  That  a  Judge 
should  be  compelled  to  bend  his  ear  to  catch  the  censure  or  the 
applause  of  the  populace  is  in  itself  a  disaster.  Human  nature 
is  the  same  the  world  over.  The  system  may  work  reasonably 
well  for  a  time,  but  it  is  vicious,  and  in  the  end  it  leads  to  cor- 
ruption, the  fatal  tendency  being  to  exclude  high  and  incor- 
ruptible men  from  the  Judicial  Office.  Let  us  not  be  deceived; 
Court  favor  and  popular  favor,  unlike  as  they  may  appear,  are 
near  of  kin — the  one  breeds  the  supple  sycophant,  the  other 
gives  birth  to  the  designing  demagogue;  let  them  change  places 
for  a  moment,  and  it  will  be  found  that  the  demagogue  is  at 
once  the  Hycoi)hant,  and  the  sycophant  in  turn  the  demagogue; 
both,  it  will  be  found,  are  the  willing  slaves  of  power,  whereso- 
ever power  for  the  time  may  be  lodged. 

To  elect  a  Judge  by  the  people,  and  to  subject  him  to  the  pop- 
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ular  whim,  is  to  drag  him  down  from  the  high  pedestal  upon 
which  he  Bhould  ever  stand  and  to  plant  hiH  feet  in  the  mire, 
with  the  dust  and  the  sweat  upon  him  that  naturally  belong  to 
tlie  placeman,  the  political  hack  and  the  party  ring-master. 
There  are  doubtless  many  who  are  made  of  such  unbending  stuff 
that  they  will  not  submit  themselves  to  the  hazard  of  dictation 
on  the  one  hand  or  rejection  upon  the  other.  And  for  this  very 
reason,  so  much  greater  is  the  misfortune;  for  the  populace  have 
always  been  able  to  find  their  man;  and  their  man  has  always 
been  ready  to  become  their  willing  and  obedient  servant.  A 
limited  term  of  the  Judicial  Office  opens  the  way  for  the  oily 
man  of  the  people,  whose  smooth  complacency  will  always  be 
preferred  to  the  rugged  virtues  that  characterized  I  he  elder  Cato; 
and  now,  as  in  the  past,  the  people  are  soon  weary  of  hearing 
Aristides  called  the  Just. 

Time  will  not  permit  us  to  present  more  at  large  the  inenti- 
mable  advantages  of  having  a  firm,  steady,  unshifling,  independent 
and  experienced  judiciary,  which  the  life  tenure  almost  invariably 
gives ;  as  is  so  splendidly  illustrated  in  the  English  Courts.  It 
made  for  South  Carolina  a  noble  judiciary  in  the  past,  even  with 
a  moderate  compensation.  It  may  be  that  with  advancing  years, 
like  Esdras,  we  perplex  ourselves  about  these  things,  to  no  pur- 
pose. But  we  are  unwilling  to  believe  this.  May  we  not  hope 
that  in  the  near  future  we  shall  find  the  old  ship  again  obeying 
her  helm;  and  under  the  guidance  of  younger  men  and  wiser 
counsels  we  shall  again  see  her  moored  to  her  anchors  in  the 
harbor  of  judicial  security  and  independence.  That  we  now 
have  in  South  Carolina  able  and  independent  Judges  is  no  guar- 
antee that  under  a  vicious  system  we  shiill  always  be  equally 
fortunate.  As  the  lawyers  say,  there  is  still  enough  in  the  re- 
cord to  amend  by.  There  is  Massachusetts;  and  there  are  Del- 
aware and  Rhode  Island;  and  there  is  the  judiciary  of  the  United 
States.  Let  South  Carolina  again  place  her  judicial  system  by 
the  side  of  these  wise  and  time-honored  examples.  Let  the 
Judges  of  this  State  be  again  put  upon  the  same  platform  with 
the  Judges  of  the  Federal  Courts.  Let  the  column  of  judicial 
integrity,  independence  and  learning  have  for  its  base  the  charac- 
ter and  conservatism  of  our  Bar  Association;  and  thus  sustained, 
may  we  not  look  forward  hopefully  to  the  future  ?  May  we  not 
hope  that  in  the  material  of  which  that  column  may  be  composed 
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we  shall  find  the  great  qualities  of  another  O'Neal  and  of  other 
Wardlaws;  of  another  Richardson  and  of  other  Johnsons;  of 
another  Evans,  another  £arl,  and  another  Butler;  of  another 
DeSauBsure  and  another  Cheves;  of  another  Dunkin  and  another 
Dargan;  of  another  Withers  and  another  Whitner;  of  another 
Inglis  and  another  Carroll;  of  another  Glover  and  another 
Munro;  let  the  column  rise,  and  without  being  invidious,  may 
we  not  hope  to  find  again  a  fitting  capstone  to  adorn  its  summit 
in  another  William  Harper? 
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IMPORTANCE  OF  A  SEPARATE  ORGANIZATION  OF  THE 
CRIMINAL  COURTS  OF  THIS  STATE. 


AN    ESSAY 

Read  Before  the  South  Carolina  Bar  Association,  at 
CoiiUMBiA,  8.  C,  December  9th,  1885, 

BV 

W.  W.  HARLLEE. 


The  delays  and  expense  attending  the  administration  of  the  law 
ID  the  Civil  and  Criminal  Courts  of  the  State  have  given  rise  to  no 
inconsiderable  comment  and  complaint,  not  only  in  the  profesnion, 
bat  among  most  of  our  thinking  and  observing  citizens,  and  are 
still  the  subject  of  anxious  consideration  to  the  public  generally; 
and  various  suggestions  and  propositions  have  been  submitted 
to  meet  the  desired  correction. 

It  is  proposed  now,  in  the  brief  space  allowed  for  such  a 
discussion,  tx>  submit  in  a  practical  way  the  question  of  ^'a 
separate  organization  of  the  Criniinal  Courts  of  the  State,"  by 
which  is  not  meant  that  the  jurisdictions  of  the  Criminal  and 
Civil  Courts  are  not  now  preserved  in  practice  as  distinct,  but 
to  insist  that  the  Criminal  Courts  should  be  disconnected  from 
the  Civil,  both  as  to  the  Judges  and  to  times  of  holding  them, 
making  the  circuits  sufficiently  large  that  the  business  of  the 
Courts  can  be  disposed  of  by  a  less  number  of  Judges,  and  then 
by  giving  to  those  presiding  over  the  Civil  Courts  ample  time 
to  transact  the  civil  business  with  a  dispatch  which  will  not 
only  avoid  the  delays,  but  diminish  the  expense  of  the  system 
as  it  is. 

The  constitutional  authority  for  such  a  change  is  the  first 
question  which  presents  itself,  and  that  will  be  considered. 

Section  1,  Article  4,  of  the  Constitution  provides  that,  "The 
judicial  power  of  this  State  shall  be  vested  in  a  Supreme  Court, 
15 
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in  two  Circuit  Courts,  to  wit:  a  Court  of  Common  Pleas  having 
civil  jurisdiction,  and  a  Court  of  General  Sessions  with  oriminal 
jurisdiction  only." 

Section  13.  "The  State  shall  be  divided  into  convenient  cir- 
cuits, and  for  each  circuit  a  Judge  shall  be  elected  by  joint  ballot 
of  the  General  Assembly." 

Section  16.  "The  Court  of  Common  Pleas  shall  sit  in  each 
judicial  district  twice  in  every  year,  at  stated  times  and  places 
as  may  be  appointed  by  law,"  <fec.,  "  and  shall  have  jurisdiction 
in  equity  causes,"  &c. 

Section  18.  "The  Courts  of  General  Sessions  shall  have  ex- 
clusive jurisdiction  over  all  criminal  causes,  not  otherwise  pro- 
vided by  law.  It  shall  sit  in  each  County  in  the  State  at  least 
three  times  in  each  year,  at  such  stated  times  and  places  as  the 
General  Assembly  may  direct." 

From  these  provisions  it  may  quite  as  reasonably  be  inferred 
that  the  intention  of  the  convention  was  that  separate  Judges, 
as  well  as  separate  criminal  circuits,  should  exist,  as  is  provided 
for  in  the  present  system,  for  they  are  designated  as  one  of  the 
Circuit  Courts^  and  the  times  of  meeting  are  for  at  least  three 
terms  in  each  year,  while  the  Court  of  Common  Pleas  is  only  re- 
quired to  meet  twice  in  each  year. 

It  is  believed  that  it  can  be  safely  affirmed  that  there  is  no  in- 
hibition in  any  of  the  clauses  in  the  State  Constitution  to  divide 
the  State  by  Act  of  the  Legislature  into  distinct  circuits  for 
the  Criminal  Courts,  as  being  fewer  in  number,  as  herein  pro- 
posed, they  need  not  embrace  the  same  territory,  and  cannot  be 
held  as  being  obnoxious  to  Section  13,  Article  4,  providing  for 
the  State  being  "  divided  into  convenient  circuits  "  and  the  elec- 
tion of  one  Judge  for  each.  There  is  no  inconsistency  or  in- 
compatibility in  electing  one  Judge  for  the  Court  of  Common 
Pleas  for  circuits  for  the  Civil  Courts  and  one  Judge  for  a  cir- 
cuit for  Criminal  Courts,  notwithstanding  that  each  of  the  same 
circuits  may  embrace  parts  of  the  same  territory. 

Previous  to  the  adoption  of  the  present  constitution  there  were 
six  Judges  for  the  Courts  of  Common  Pleas  and  General  Sessions, 
and  four  Chancellors,  making  ten  in  all.  There  were  then  six 
circuits,  embracing  Courts  of  Common  Pleas  and  General  Ses- 
sions, and  the  four  Chancellors  held  all  the  Courts  in  the  several 
circuits  as  distinct  Courts  of  Equity. 
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The  population  subject  to  the  jurisdiction  of  these  Courts  was 
white  exclusively,  except  in  certain  unimportant  particulars. 
The  course  of  events  has  added  to  these  Courts  about  a  half 
million  of  population,  subject  to  the  same  laws,  and  entitled  to 
the'  same  protection,  rights  of  person  and  property,  as  well  as 
responsibility  for  offences  against  the  law;  and  yet  there  are  but 
eight  Circuit  Judges  to  do  the  work  of  ten  before  1868,  with 
double  the  population  subject  to  their  jurisdiction.  It  may,  there- 
fore, not  be  a  source  of  surprise  that  delays,  attended  with  ex- 
pense, should  exist,  especially  on  the  civil  side  of  the  Court, 
which  embraces  both  common  law  and  equity  jurisdictions. 

To  those  who  are  conversant  with  the  workings  of  the  present 
system  it  cannot  but  be  apparent  that  the  holding  in  one  stated 
term  of  the  Criminal  and  Civil  Courts  is  the  cause  of  much  de- 
lay, and,  of  course,  time  is  an  important  element  in  an  economi- 
cal point  of  view,  for  the  pay  of  jurors,  witnesses  and  other 
officers  of  Court  is,  to  a  great  extent,  governed  by  the  time 
occupied  by  the  Courts,  and  in  criminal  causes  especially  the 
Counties  have  to  foot  the  bills. 

On  the  civil  side  of  the  Court  the  complaint  of  delay  is  more 
serious,  and  there  is  more  cause  lor  it;  but  it  cannot  be  ques- 
tioned that  citizens  on  that  side  of  the  Court,  who  principally 
pay  the  taxes  for  the  support  of  the  government,  are  entitled  to 
at  least  as  much  consideration  from  the  government,  inasmuch 
as  the  rights  of  property  are  chiefly  involved  in  the  litigation 
there;  and  they  certainly  ought  to  be  as  much  favored  as  the 
malefactors  who  are  tried  for  the  commission  of  crimes,  whereas 
they  are  the  unfortunate  class  who  are  postponed  from  time  to 
time,  and  often  subjected  to  tedious  and  expensive  litigation, 
for  the  reason  that  criminal  causes  in  the  Court  of  General  Ses- 
sions are  first  to  be  disposed  of. 

The  law  as  it  stands  provides  for  a  certain  length  of  time  for 
the  Courts  of  General  Sessions,  and  properly  so,  as  the  jurisdic- 
tions, though  administered  by  the  same  Judge,  are  distinct,  and 
must  be  preserved.  Hence  it  follows  that  all  civil  business,  as 
before  stated,  has  to  be  postponed  until  the  adjournment  of  the 
Court  of  General  Sessions,  whether  for  three  days,  or,  as  in  some 
instances,  for  the  tohole  term^  when  it  necessarily  goes  over  to  a 
succeeding  term  of  the  Court,  unless,  as  is  sometimes  the  case, 
an  extra  term  is  called,  generally  at  times  unsuited  to  the  trans- 
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action  of  business,  and  often  little  done;  but  the  costs  and  ex- 
penses accumulate. 

The  duration  of  the  time  occupied  in  criminal  causes  being 
uncertain,  the  members  of  the  Bar  are  driven  necessarily  to  the 
formation  of  a  roster  for  civil  business,  especially  in  jury  cases; 
but  it  often  happens  that  the  Court  of  General  Sessions  ends  be- 
fore the  time  set  for  jury  trials  on  the  Common  Pleas  Docket, 
thereby  detaining  the  juries  and  increasing  the  expenses  to  the 
Counties  to  no  inconsiderable  extent,  as  well  as  expense  and 
costs  to  litigants.  Besides,  it  often  happens  that  from  acciden- 
tal causes  the  assigned  cases  cannot  be  heard  on  the  days  ap- 
pointed for  them,  when  they  have  to  be  continued  or  go  over  to 
the  next  day,  postponing  litigants  and  witnesses  in  other  causes 
to  an  almost  indefinite  extent.  Such  are  not  uncommon  occur 
rences  in  the  experience  of  the  writer,  and  the  delays  and  ex- 
penses in  meritorious  causes  often  amount  to  a  practical  denial 
of  justice,  even  to  successful  litigantb. 

The  equity  causes  are  heard  at  the  conclusion  of  jury  trial?, 
and  in  large  Counties,  with  accumulated  litigation  in  the  Crimi- 
nal and  Common  Pleas  business,  both  the  presiding  Judge  and 
counsel  are  wearied,  and  often  unable  to  do  full  justice  to  these 
causes  which  before  were  heard  at  separate  stated  terms  by  Chan- 
ce*! lors  of  the  Equity  Courts,  and  decided  promptly. 

Time  will  not  admit  to  urge  other  objections  or  details,  but  it 
is  submitted  that  enough  has  been  said  to  show  that  a  change 
whicli  will  obviate  the  present  obstructions  in  the  administra- 
tion of  justice  is  desirable  and  essential ;  and  the  necessity  of 
some  legislation  looking  to  a  remedy,  has  led  many  to  pro|»ose 
various  modes  of  meeting  the  difficulty. 

Some  advocate  the  establishment  of  County  Courts  with  a 
Judge  for  each  County;  others  a  County  Court  with  Trial  Jus- 
tices; and  others  the  addition  of  two  or  more  additional  circuits 
and  the  election  of  Judges  for  them. 

1.  As  to  a  County  Court  with  a  Judge  for  each  County.  It 
is  submitted  that  no  warrant  can  be  found  in  the  constitution 
for  such  a  tribunal,  as  the  constitution  provides  for  ^^  Circuit 
Courts  with  criminal  jurisdiction  only."  Sec»  1,  Art.  4,  as  above 
quoted. 

2.  Justices  of  the  Peace,  for  whom  Trial  Justices  are  snbsti- 
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tuted,  have  no  higher  jurisdiction  under  the  constitution  than 
the  imposition  of  a  fine  of  one  hundred  dollars,  or  thirty  days 
imprisonment,  and  it  is  believed  ought  not  to  have.  It  is  there- 
fore manifest  that  such  a  Court  is  no  remedy. 

3.  The  addition  of  circuits  under  the  present  system,  with 
additional  Judges,  and  the  same  cumbersome  machinery  to 
attend  them  as  at  present,  will  afford  no  relief,  as  the  same 
causes  will  still  exist  at  an  additional  cost  to  the  State  of  salaries 
of  Judges  and  Solicitors. 

The  plan  which  has  long  since  suggested  itself  to  the  mind  of 
the  writer  is  one  which  in  his  judgment  is  best  calculated  to 
meet  the  requirements  of  the  situation,  and  at  the  same  tim^ 
commendable  upon  tine  score  of  efficiency  and  economy.  It  is 
briefly  this: 

1.  To  enact  a  law  to  divide  the  State  into  four  Judicial  Cir- 
cuits for  Criminal  Couits,  and  elect  Judges  for  each,  with  the 
right  of  appeal  directly  to  the  Supreme  Court;  the  Judges  alter- 
nating as  at  present. 

2.  Divide  the  State  into  six  Judicial  Circuits  for  the  Courts 
of  Common  Pleas  and  Equity,  and  elect  Judges  for  each,  with 
power  to  hear  motions  for  bail  and  other  suits  which  are  now 
heard  at  Chambers;  and  as  the  duties  would  be  less  arduous, 

3.  Fix  the  salaries  of  all  the  Judges  at  $3,0Q0  per  annum,  as 
they  were  before  1868. 

With  this  reduction,  and  the  reducticm  of  the  number  of  So- 
licitors and  their  salaries,  the  judicial  expenses  to  the  State 
would  vary  little  from  the  present,  and  it  is  believed  would  be 
more  than  saved,  especially  with  a  provision  of  a  law  compelling 
the  more  prompt  attendance  of  State  witnesses  than  by  recogni- 
zances alone  as  now. 
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ITS  ORIGIN   AND    PROGRESS— ITS    LEADING  CHARACTERIS- 
TICS, AND  CERTAIN   PROPOSED  AMENDMENTS. 


AN    ESSAY 

Rbad  Before  the  South  Cabolina  Bar  Association,  at 
Ck>LUMBiA,  S.  C,  December  9th,  1885, 

BY 

W.  A.  LEE. 


Mr,  President  and  Gentlemen  of  the  South  Carolina  Bar  Asso- 
ciation  : 

I  esteem  it  a  bigh  privilege,  that  in  the  presence  of  learned 
lawyers^  and  distinguished  Judges,  the  Priests  and  High  Priests 
of  the  great  temple  of  Justice,  I  may  speak  a  word  in  behalf  of 
that  noble  body  of  laws,  The  English  Common  Law^  which 
forms  the  pride  and  boast  of  our  civilization;  and  which,  even 
more  than  our  language  and  literature,  is  the  cherished  heritage 
that  we  have  received  from  our  English  fathers;  and  which 
lying  at  the  basis  of  our  State  and  Federal  jurisprudence,  and 
throwing  its  protecting  shield  around  the  hearths  and  homes  of 
fifty  millions  of  our  people,  scatters  over  the  broad  territory  of 
thirty-eight  States,  from  the  Atlantic  to  the  Pacific,  the  bless- 
ings of  Anglo-American  liberty  and  Anglo-American  enterprise. 

In  discussing  the  subject  of  the  Common  Law^  I  use  the  term 
in  its  widest  sense,  HtU^pposed  to  the  Roman  Civil  Lavs;  and 
propose  to  speak  briefly  of  its  origin  and  progress;  its  leading 
characteristics;  and  certain  proposed  amendments  and  improve- 
ments. 

The  Common  Law  of , England!  We  are  carried  back  in  im- 
agination to  an  era,  longltnterior  to  the  time  when  the  *^  White 
Horse  "  of  the  Saxon  set  foot  in  Britain,  and  to  a  savage  people, 
who  dwelt  in  the  forests  of  Germany,  whose  manners  and  cus- 
toms are  delineated  by  the  pen  of  Tacitus,  of  whom  Gibbon 
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speaks,  as  "jealous  of  their  persons  and  careless  of  their 
possessions,  destitute  of  industry  and  the  art^,  but  animated  by 
a  high  sense  of  honor  and  independence;"  'to  who^e  "sentiment 
of  personal  independence,  and  love  of  individual  liberty," 
Guizot  attributes  the  introduction  of  a  new  element  into 
European  civilization — an  element  unknown  to  the  Romans,  and 
to  the  Christian  Church— but  which  has  played  a  noble  part, 
and  brought  about  lasting  blessings  in  the  history  of  the  race. 
Here  are  to  be  traced  the  seminal  principles  of  personal  freedom 
and  chivalrous  regard  for  woman,  which  have  ever  been  the  dis- 
tinguishing characteristics  of  English  civilization. 

Tke  Common  Law  of  England!  We  again  lend  wings  to 
our  imagination,  and  survey  the  home  of  our  fathers,  when  Al- 
fred, the  greatest  of  the  Saxon  kings,  ruled  over  a  united  realm, 
which  had  been  consolidated  by  his  grandfather  Egbert;  and 
which  saved  by  the  sword  from  the  hand  of  the  Dane,  was  em- 
bellished by  those  arts  of  peace  which  proved  him  the  wisest  of 
English  law-givers ;  who  to  the  glory  of  the  warrior,  added  the 
yet  brighter  lustre  of  the  statesman,  the  legislator  and  the  ruler; 
who  re-enacted,  established  and  enforced  the  best  of  the  ancient 
laws,  and  established,  if  he  did  not  originate,  that  division  uf 
the  kingdom  into  counties,  hundreds  and  tithings,  which  formed 
the  basis  of  all  local  administration ;  maintained  a  rising  and 
expanding  series  of  Courts,  from  the  Hundred^s  Court  to  the 
Witeuagemote — or  Assembly  of  the  Wise — and  by  a  just  ap- 
portionment of  punishment  to  crime,  marked  out  clearly  the 
boundaries  of  English  law,  and  made  sure  and  fast  the  safe- 
guards of  English  liberty.  Such  a  survey  kindled  the  enthusiasm 
of  the  monarchial  historian,  Hume,  who  attributes  to  the  Saxon 
epoch  the  awakening  of  a  new  spirit,  which  inspired  Europe 
with  "  sentiments  of  liberty,  honor,  equity  and  valor.'* 

The  Common  Law  of  England  I  Time  rolls  on;  the  Norman 
has  conquered  the  Saxon,  and  the  vanquished,  like  captive 
Greece,  has  given  law  to  the  conqueror.  Four  hundred  years 
from  the  days  of  Alfred,  and  two  hundred  years  from  the  time 
when  William  the  Norman  had  parceled  out  the  lands  of  the 
Saxon  among  his  haughty  barons;  when  the  animosities  of  race 
had  in  a  measure  abated,  and  the  name  of  Englishman  had  sup- 
planted that  of  Norman  and  Saxon,  we  are  called  upon  to  witness 
the  first  great  battle  in  behalf  of  English  liberty,  when  '^  the  Army 
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of  God  and  Mother  Church,"  as  the  barons  of  Runnymede  pro- 
claimed themselves,  with  Stephen  Langtorj,  an  English  prelate, 
at  their  head,  wrested  Magna  Charta  from  King  John,  rebuked 
the  unjust  prerogatives  of  the  Orown,  and  at  the  same  time  pro- 
claimed the  freedom  of  the  subject  in  the  memorable  words: 
'*  No  freeman  shall  be  taken  or  imprisoned,  or  disseized  or  out- 
lawed or  banished,  or  otherwise  injured,  unless  by  the  legal 
judgment  of  his  peers,  and  the  law  of  the  laud; "  fixed  the  Courts 
at  Westminster,  and  at  the  same  time  brought  justice  home  to 
the  door  of  every  one.  The  Great  Charter,  according  to  Ilallam, 
"  infused  a  new  soul  into  the  people  of  England,"  embodying  as 
it  does  the  ancient  customs  of  the  Kingdom,  and  the  old  tradi- 
tions of  English  liberty,  which  originated  in  the  days  before  the 
conquest,  and  which  furnished  the  watchword  of  civil  and  politi- 
cal liberty  in  centuries  yet  to  come. 

7%«  Common  Law  of  England  I  Time  would  fail  to  speak 
of  the  wise  legislation  of  him,  who  perhaps  has  been  justly  called 
the  English  Justinian,  the  first  Edward,  who  confirmed  the  pre- 
ceding Charters;  marked  out  the  boundaries  of  the  Courts;  per- 
fected the  forms  of  writs  and  pleadings,  and  perpetuated  those 
records  of  judicial  proceeding  which  form  the  body  and  soul  of 
the  Common  Law ;  to  speak  of  those  muniments  of  English 
liberty,  which  were  extorted  from  the  Kingly  prerogatives  of 
the  Tndors  and  the  tyranny  of  the  Stuarts — the  Petition  of 
Right,  the  Habeas  Corpus  Act,  the  Bill  of  Rights,  and  the  Act 
of  Settlement — trophies  of  many  a  well-fought  fight  on  the  battle- 
fields of  liberty  in  centuries  gone  by. 

The  Common  Law  of  England  I  This  formed  the  cherished 
birthright  of  those  fathers  of  the  Republic,  who  on  the  rocks  of 
Plymonth  and  amid  the  forests  of  the  South,  planted  wide  and 
deep  the  foundations  of  this  mighty  Empire ;  which,  embodied 
in  Royal  Charters,  and  afiirmed  in  Colonial  Statutes,  guided  the 
sages  of  the  American  Revolution,  and  through  every  period  of 
our  history  has  guarded  the  rights  of  liberty  and  property,  re- 
strained the  power  of  the  State,  and  protected  the  freedom  of 
the  citizen. 

We  proceed  next  to  consider  briefly  the  leading  principles  and 
the  distinguishing  characteristics  of  the  Common  Law^  which 
give  it  a  peculiar  claim  to  the  love  and  admiration,  nay  venera- 
tion of  our  people. 
16 
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And  first  it  is  essentially  English;  it  is  the  cause  and  product 
alike  of  our  civilization;  it  has  grown  with  our  growth  and 
strengthened  with  our  strength;  it  has  entwined  itself  with  all 
the  associations  of  our  early  life,  kept  pace  with  all  the  develop- 
ments of  our  later  growth,  and  reached  its  full  efflorescence  in 
the  crowning  glory  of  our  vigorous  manhood.  Other  systems 
have  been  super-imposed  upon  conquered  provinces,  and  given 
law  to  the  vanquished.  The  Civil  Law  has  formed  the  basis  of 
the  European  systems,  and  whether  in  the  form  of  digests  and 
codes,  has  furnished  the  principles,  the  language  and  the  modes 
of  procedure.  Hut  the  Common  Law,  in  its  origin  and  progress, 
was  essentially  English;  its  history  is  the  history  of  the  English 
people.  Without  claiming  for  it  the  high  antiquity  assigned 
by  Fortescue,  Seldeii  and  Coke,  we  may  affirm  that  the  nation 
continued  to  be  essentially  Saxon,  even  after  the  Norman  con- 
quest; that  the  Saxon  customs  maintained  their  hold  upon  the 
people  and  ameliorated  the  severity  of  the  Feudal  laws;  that 
though  the  Norman  tongue  and  the  Norman  forms  of  procedure 
prevailed  in  the  higher  Courts,  slill  in  the  County  and  itinerant 
Courts  Saxon  law  was  administered,  and  Saxon  law  was  developed 
from  Saxon  originals  even  under  Norman  kings;  and  as  the 
nation  threw  off  the  shackles  of  its  former  yoke,  it  gradually 
re-established  those  institutions  and  laws  which  were  more  con- 
sonant with  the  genius  and  spirit  of  the  people. 

Again,  we  may  remark  as  springing  naturally  out  of  the  last 
mentioned  characteristic,  that  the  Common  Law,  perhaps  even 
more  than  our  language  and  literature,  is  2^  growth,  not  a  crecUioti; 
a  development;  an  evolution  gradual  and  progressive;  not  a 
system  modeled  upon  some  high  standard  of  theoretical  perfec- 
tion and  ideal  excellence,  and  pruned  into  symmetry  by  the  logic 
of  the  schools,  and  which  might  have  given  laws  to  some 
Platonic  Republic  or  modern  Utopia;  not  a  system  springing 
into  being  as  the  fabled  Minerva  from  the  brain  of  Jove;  but  a 
system  of  humble  origin  and  small  beginnings,  having  its  source 
in  the  hearths  and  homes  of  the  people,  giving  stay  and  support 
to  the  virtues  which  consecrate  the  fireside — the  fear  of  God  and 
obedience  to  law ;  which  arises  from  the  necessities  of  the  hour, 
and  is  moulded  by  the  exigencies  of  every  day  life;  which 
comes  home  to  the  **  business  and  bosoms "  of  men,  because  it 
has  been  perfected  in  the  field,  in  the  workshop,  in  the  market- 
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place  and  in  the  foram ;  which  discards  no  foreign  element  as 
snob,  but  appropriates  and  makes  peculiarly  its  own  whatever 
may  promote  its  own  development  or  advance  the  interests  of 
the  people.  The  Canon  and  the  Civil  Law  have  alike  contributed 
to  its  growth,  pruned  its  excrescences,  and  tempered  its  crudi- 
ties, but  they  have  been  only  subsidiary  to  its  development,  and 
iurnished  only  the  materials  of  its  larger  and  more  vigorous 
growth.  Says  Lord  Hale,  our  "  ancient  laws,  especially  that 
have  a  common  concern,  are  not  the  issues  of  this  or  that  Coun- 
cil or  Senate,  but  they  are  the  productions  of  the  various  ex- 
periences of  the  wisest  thing  in  the  inferior  world,  to  wit,  time, 
which  as  it  discovers  day  after  day  new  inconveniences  so  it 
doth  successively  apply  new  remedies,  and  indeed  is  a  kind  of 
aggregation  of  the  discoveries  and  results,  and  applications  of 
ages  and  events."  So  also  the  philosophic  Burke,  "  by  pursuing 
the  method  of  nature  in  the  conduct  of  the  State,  in  what  we 
improve,  we  are  never  wholly  new,  and  in  what  we  retain  we 
are  never  wholly  obsolete.  By  adhering  in  this  manner  and  on 
these  principles  to  our  forefathers,  we  are  guided  not  by  the  su- 
perstition of  the  antiquary,  but  by  the  spirit  of  philosophic 
analogy;  binding  up  the  constitution  of  our  country,  with  our 
dearest  domestic  ties ;  adopting  our  fundamental  laws  into  the 
bosom  of  our  family  affections,  keeping  inseparable  and  cherish- 
ing with  all  the  warmth  of  their  combined  and  mutually  re- 
flected charity,  our  State,  our  hearths,  our  sepulchres  and  our 
altars." 

As  connected  with  the  last  mentioned  characteristic,  we  may 
again  remark,  that  the  Common  Law  is  emphatically  a  system 
founded  on  precederit.  The  memorable  answer  of  the  Parliament 
of  Merton  to  the  prelates  who  wanted  to  make  the  municipal 
law  conform  to  the  Canon  Law,  so  as  to  legitimate  issue  born 
before  wedlock — *'^ Nohuniis  leyes  AagWe  MtUare'^'* — reflects 
the  spirit  of  the  race,  and  giving  exproasion  to  the  controlling 
principles  of  English  jurisprudence,  laid  wide  and  deep,  and 
made  fast  and  sure,  the  safeguards  of  civil  and  constitutional 
liberty.  The  doctrine  of  stare  decisis  lies  at  the  foundation  of 
English  jurisprudence ;  and  the  great  body  of  the  Common  Law 
is  to  be  found  in  the  long  series  of  reported  cases,  coming  down 
from  the  days  of  Edward  II,  which  constitutes  the  only  authori- 
tative exposition  of  its  principles.     Even  Lord  Mansfield,  who 
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made  greater  innovations  upon  the  law  than  any  of  his  predecea- 
Bor8,  declared  that  the  certainty  of  a  rule  was  often  of  roach 
more  importance  than  the  reason  of  it ;  and  that  a  settled  rule 
ought  to  be  observed  for  the  sake  of  property ;  and  we  all  re- 
member the  strong  language  of  Sir  William  Jones — ''  no  man 
who  is  not  a  lawyer  would  ever  know  how  to  act,  and  no  man 
who  is  a  lawyer  would  know  what  to  advise,  unli^ss  Courts  were 
bound  by  authority,  as  the  Pagan  deities  were  said  to  be  bound 
by  the  decrees  of  fate."  But  amid  all  the  changing  scenes,  and 
growing  development  of  an  advancing  civilization,  it  is  imponsi- 
ble  to  preserve  the  ancient  boundaries,  and  to  stand  with  Lord 
'Ken yon  super  antiquf/s  vids.  The  child  outgrows  its  clothes, 
the  nation  in  a  measure  outlives  its  traditions,  and  they  who 
minister  to  a  people  whose  ships  cover  the  seas,  and  whose 
workshops  overspread  the  land,  must  accommodate  the  ancient 
laws  to  the  wants  of  a  complex  and  highly  advanced  civilization. 
Hence  whilst  it  is  characteristic  of  the  English  people  to  pre- 
serve and  to  perpetuate,  it  is  equally  characteristic  to  renovate, 
to  enlarge  and  to  reconstruct;  discarding  what  is  obsolete,  and 
embodying  the  ancient  spirit  in  forms  more  adapted  to  the 
exigencies  of  our  expanding  civilization. 

Hence,  we  remark  again,  that  the  Common  Law  is  distin- 
guished for  the  richness  a7id  variety  of  its  elements^  and  the  com- 
prehensiveness  of  its  provisions.  At  a  time  when  the  Roman 
Civil  Law,  like  the  Empire  itself,  covered  the  earth  with  its 
overshadowing  greatness,  the  Common  Law,  originating  in  a 
code  of  savage  barbarians,  found  lodgment  on  British  soil;  and 
gathering  contributions  alike  from  the  Canon  and  the  Civil  Law, 
the  wise  utterances  of  its  legal  sages — a  Bracton,  a  Glanviile 
and  a  Fortcscue:  a  Coke,  a  Hale  and  a  Blackstone;  the  luminous 
decrees  of  a  Holt,  a  Mansfield  and  a  Camden:  a  Hardwicke,  a 
Stowell  and  an  Eldon ;  and  of  those  sages  of  American  law,  a  Mar- 
shall, a  Kent  and  a  Story,  who  reflected  back  with  equal  lustre 
the  learning  of  Westminster  Hall, — found  its  development  in  that 
beneficent  system  of  Equity  Jvrisprudence  originated  arfd  per- 
fected by  a  Hardwicke,  an  Eldon  and  others;  and  in  that  wide 
domain  of  the  Commercial  Law  of  JEhigland^  which  owes  its 
origin  to  the  genius  and  varied  accomplishments  of  Lord  Mans- 
field. Thus  it  is  that  the  Common  Law  has  grown  with  the 
greatness  of  England  and  its  Anglo-American  descendants,  and 


Digitized  by  VjOOQIC 


PAPER  BEAD  BY  W.  A.  LEE.  126 

has  developed  that  magnificent  system  of  Municipal  and  Consti- 
tutional Law  which  fears  no  rivalry  with  any  other,  and  is 
worthy  to  dispense  justice  to  the  greatest  people  upon  earth  and 
to  inspire  and  sustain  its  expanding  civilization. 

Finally,  we  may  emphasize  a  leading  characteristic  of  the 
<'ommon  Law,  which  has  been  perhaps  abundantly  shown,  its 
free  ^irit  and  regard /or  individual  righty  which  constitutes  its 
controlling  principle;  which  finds  expression  in  the  Federal 
Constitution  and  in  the  Bill  of  Rights  of  every  State  in  the 
Union;  which  guarantees  the  inestimable  right  of  trial  by  jury, 
and  protects  against  two  trials  for  the  same  offence;  which  pro- 
tects alike  person  and  property,  and  furnishes  all  the  safeguards 
of  individual  right.  Chancellor  Kent,  with  all  his  admiration 
of  the  Civil  Law,  whilst  preferring  its  exposition  of  the  rights 
and  duties  of  tutors  and  guardians,  and  those  which  flow  from 
personal  contracts,  express  or  implied,  and  from  trusts,  in  their 
complicated  details,  declares  that  were  he  reduced  to  the  alter- 
nutive  of  choosing  between  the  Roman  Civil  Law  and  the  Com- 
mon Law  for  the  protection  of  life  and  property,  he  would  "in- 
finitely prefer  the  latter,  even  to  the  entire  compilation  of  the 
Institutes,  the  Pandects  and  the  Code  of  the  Emperor  Justinian." 

We  shall  now  consider  briefly  the  necessity  for  certain  pro- 
posed amendmetits  and  improvements^  mainly  in  the  form  of  the 
(general  Law,  by  way  of  arrangement^  abridgment  and  condensa- 
tion^  which  seems  forced  upon  us  in  the  incri^asing  multiplicity 
of  our  legal  treatises,  digests  and  reports,  and  which  threatens 
to  bury  us  under  the  load  of  our  accumulated  treasures.  The 
Reports,  English,  State  and  Federal,  have  accumulated  by  the 
thousand,  and  are  multiplying  yearly  by  the  hundred.  Shall 
we  codify  the  law?  or,  rather,  why  should  we  not?  What  is 
codification  ?  If  it  consists  in  extracting,  classifying  and  digest- 
ing those  leading  principles  which  lie  at  the  basis  of  all  decided 
cases,  and  give  them  harmony  and  consistency ;  if  it  consists  in 
giving  order  and  symmetry  to  the  ill-assorted  material  which 
lies  at  our  hands,  rejecting  this  and  selecting  that,  but  erecting 
the  new  edifice  substantially  out  of  the  old  material,  in  the  spirit 
of  a  wise  master-builder,  and  the  temper  of  a  just  conservatism; 
in  fine,  if  it  consists  in  giving  clearness,  certainty  and  facility  of 
reference  to  the  half -buried  treasures  of  the  law,  eliminating  the 
husks  and  retaining  the  life-giving  germ,  then  codification  is  a 
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thing  to  be  desired,  and  would  seem  to  he  jastified  alike  by  rea- 
son, by  precedent  and  by  authority. 

By  reas  n.  In  every  department  of  knowlege  which  aspires 
to  the  name  of  science,  facta  are  collected,  classified  and  digested, 
and  from  these  are  deduced  those  ulterior  facts  which  constitate 
the  leading  principles  of  the  science;  all  else  is  empiricism.  So 
in  every  art  and  in  every  avocation  of  life  there  are  certain  ulti- 
mate principles  which  direct  the  student  and  guide  the  practi- 
tioner. Language  has  its  rules,  and  Logic  the  panoply  of  the 
sc^hools;  and  shall  the  Law,  which  from  the  immensity  of  \U 
stores,  and  the  varied  and  complex  character  of  its  material, 
needs  above  all  others  the  labors  of  the  collator  and  codifier, 
alone  fail  to  aspire  to  the  name  of  a  liberal  science  ?  To  use  the 
language  of  the  great  Calhoun,  "  Shall  the  high  power  of  analysis 
and  combination,  which  reduces  the  most  complex  idea  to  its 
elements,  which  traces  causes  to  their  first  principles,  and  by 
tiie  power  of  generalization  and  combination  unites  the  whole 
in  one  harmonious  system;  which  has  effected  such  wonders  in 
the  material  world,  be  forever  prohibited  under  the  senseless  cry 
of  metaphysics  from  being  applied  to  the  high  purposes  of  politi- 
cal science  and  legislation  ?  "  The  answer  would  be  nay,  though 
every  year,  every  day  and  every  hour  did  not  furnish  proof  to 
the  contrary. 

We  have  abundant  precedent  in  the  work  of  codification  on  a 
small  scale  in  every  treatise  and  digest  which  issues  from  the 
press.  They  are  but  the  precursors,  the  avant  cotiriers  of  a 
wider  and  more  complete  work,  which  the  necessities  of  the  hoar 
and  the  demands  of  the  future  are  pressing  upon  us.  In  every 
State  of  the  Union  there  has  been  a  revision  of  the  Statutes,  and 
every  revision  is  codification.  We  have  penal  codes  and  codes 
of  civil  and  penal  procedure,  and  why  not  codify  the  body  of 
the  law?  Its  antiquity,  complexity  and  immensity,  whilst  in- 
creasing the  difficulty  of  the  task,  make  it  more  necessary.  It  is 
no  longer  a  question  of  utility  and  practicability,  since  both  have 
been  established  in  the  history  of  legislation  and  jurisprudence. 
Some  years  ago  we  codified  our  Military  Law  and  the  law  re- 
lating to  County  officers;  this  was  followed  by  that  revision  of 
our  law  and  Code  of  Procedure  which,  again  revised,  now  form 
our  General  Statutes.  This  is  only  work  upon  a  small  segment 
of  the  law,  but  it  is  a  beginning,  and  an  attempt  upon  a  small 
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scale  of  a  work  which,  if  extended  to  embrace  the  whole  system 
of  jurisprudence,  in  its  varied  and  complex  relations,  and  exe- 
cuted with  the  care,  learning  and  skill  which  its  importance  de- 
mands, would  indeed  give  clearness,  certainty  and  facility  of 
reference  to  that  which  is  now  confusion,  uncertainty  and  ob- 
scurity. Louisiana  has  its  Code,  France  its  Code-Napoleon,  and 
the  Code  of  Justinian  has  governed  half  the  civilized  world  for 
more  than  a  thousand  years  by  the  wise  beneficence  of  its  pro- 
visions; and  we  may  profit  by  their  example. 

Do  we  need  written  authority  for  the  work  in  the  weighty 
respoiisa  prudentiim  ?  We  may  find  it  in  the  written  utterances 
of  certain  distinguished  Judges;  in  the  declaration  of  Chancellor 
Walworth:  "I  think  it  not  only  practicable  but  highly  expedient 
to  collect  the  general  principles  of  the  unwritten  Commercial 
and  other  Civil  Law,  and  of  our  Equity  system,  as  well  as  the 
Criminal  Law  of  the  State,  now  scattered  through  many  thousand 
volumes  of  treatises,  commentaries,  digests  and  reports  of 
judicial  decisions,  and  to  arrange  them  under  appropriate  heads, 
divisions  and  titles,  in  connection  with  the  Statute  Law  on  the 
same  subject."  Again,  Judge  Story,  who  was  at  the  head  of 
the  Massachusetts  Commission  to  codify  the  laws  of  that  State, 
reports,  "that  it  is  expedient  to  reduce  to  a  code  those  principles 
and  details  of  the  Common  Law  in  civil  cases  which  are  of  daily 
use  and  familiar  application  to  the  common  business  of  life  and 
the  present  state  of  property  and  personal  rights  and  con- 
tracts"— to  codify  the  penal  law  and  the  law  of  evidence;  and 
to  collect  the  known  rules  and  doctrines  of  the  Common  Law, 
and  give  them  a  positive  legislative  sanction. 

But  the  opponents  of  codification,  with  our  own  venerated 
Legaro  at  their  head,  tell  us  in  the  spirit  of  the  Caliph  Omar, 
that  to  codify  that  which  is  fixed  and  certain  in  the  principles  of 
the  law,  would  be  useless,  and  that  which  is  doubtful  and  ob- 
scure, would  be  hurtful — would  be  to  substitute  the  legislative 
will  for  the  distilled  wisdom  of  centuries,  and  to  chain  down  to 
the  proorustean  bed  of  the  Statute  Law,  the  varying  and  accom- 
modating forms  of  the  Common  Law — to  discard  our  books,  and 
to  substitute  questions  of  construction,  for  the  far  more  philosoph- 
ical search  alter  analogies  in  the  multitude  of  decided  cases. 
But  admitting  that  novel  questions  of  construction  arise,  they 
are  yet  questions  to  be  decided  in  the  light  of  adjudicated  cases, 
and  a  knowledge  of  the  old,  will  be  necessary  to  explain  the 
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new  ;  and  the  legislative  will,  will  be  best  interpreted  in  the 
light  of  past  and  contemporaneous  construction. 

The  opponents  of  codification  seem  to  assume,  that  it  is  to  fix 
the  law  sure  and  fast  for  all  time;  that  it  is  to  be  circumscribed 
in  the  bounds  of  the  present,  without  the  reflected  lights  of  the 
past,  or  the  anticipated  wisdom  of  the  future.  But  this  is  to  as- 
sume what  no  friend  of  codification  has  contended  for-pthat 
whilst  the  world  moves,  legislation  is  to  stand  still.  This  is  not 
so.  The  design  is  to  condense  and  to  crystalize  the  fruits  of 
past  research,  to  simplify  the  complex,  to  bring  to  light  the  ob- 
scure; to  reconcile  opposing  doubts  and  to  bring  order  out 
of  confusion;  and,  rejecting  what  is  obsolete  and  retaining  all 
that  is  useful,  to  digest  the  whole  into  symmetrical  and  harmo- 
nious proportions.  But  the  work  is  not  to  remain  in  the  old 
moulds  of  past  wisdom,  but  is  to  be  revised  as  revision  becomes 
necessary,  to  accommodate  it  to  the  varying  wants  of  a  cofhplex, 
and  advancing  civilization.  Some  of  us  may  not  live  to  see  the 
day,  but  some  of  us  may,  when  the  Common  Law,  embellished 
by  the  lights  of  learning  and  philosophy,  will  yet  surpass  the 
Code  of  Justinian  as  well  in  the  harmony  and  symmetry  of  its 
proportions,  as  now  it  does  in  the  vigor  and  spirit  of  its  uu- 
pruned  luxuriance;  and  may  merit  the  title  of  being  the  noblest 
body  of  laws  that  the  world  has  ever  seen. 

In  conclusion,  we  may  quote  the  words  of  the  peroration  of 
the  great  speech  of  Lord  Brougham  in  behalf  of  law  reform: 
"  It  was  the  boast  of  Augustus — it  formed  part  of  the  glare,  in 
which  the  perfidies  of  his  earlier  years  were  lost, — that  he  found 
Home  of  brick  and  left  it  of  marble;  a  praise  not  unworthy  a 
great  prince,  and  to  which  the  present  reign  has  also  its  claims. 
But  how  much  nobler  will  be  the  sovereign's  boast,  when  he^ 
shall  have  it  to  say,  that  he  found  law  dear  and  left  it  cheap ; 
found  it  a  sealed  book — left  it  a  living  letter ;  found  it  the  patri- 
mony of  the  rich — left  it  the  inheritance  of  the  poor ;  found  it 
the  two- edged  sword  of  craft  and  oppression — left  it  the  staff  of 
honesty  and  the  shield  of  innocence." 

We  may  also  apply  in  part  to  it,  the  noble  eulogy  which  the 
judicious  Hooker  applied  to  law  in  general:  *' Of  law  no  less 
can  be  acknowledged  than  that  its  home  is  the  bosom  of  God; 
its  voice  the  harmony  of  the  universe ;  all  things  in  heaven  and 
earth  do  it  homage ;  the  smallest  as  needing  its  care,  and  the 
greatest  as  not  exempted  from  its  power," 
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AN    ESSAY 

Read  Before  the  South  Carolina  Bar  Association,  at 
Columbia,  8.  C,  December  9th,  1885, 

BY 

J.  F.  J.  CALDWELL. 


If  I  were  called  upon  to  state  what  three  things  most  prevent 
onr  having  a  philosophical  system  of  jurispnuleuce  in  this  State, 
most  hinder  the  administration  of  justice,  and  most  interfere 
with  a  comprehension  of  our  laws,  I  should  say:  1st.  Excessive 
legislation,  under  which  head  local  legislation  is  prominent; 
2d.  The  habit  of  depending  upon  decisions  of  Courts  outside  of 
the  State;  and  3d.  The  erroneous  conception,  which  so  exten- 
sively prevails,  of  the  nature  of  equity.  I  shall  not  undertake 
to  say  which  of  the  three  evils  is  most  productive  of  injury:  but 
I  do  venture  to  assert  that  the  last  named  is  little,  if  at  kll,  less 
harmful  than  either  of  the  other  two.  For  while  we  of  the  legal 
profession  do  not  go  to  the  length  of  the  popular  illusion,  that 
equity  is  something  which  operates  without  reference  to  the 
rules  of  law,  and  may  even  override  the  rules  both  of  writte  n 
and  unwritten  law,  yet  very  many  of  us — and  perhaps  all  of  us 
in  some  degree — are  infected  with  the  error  of  regarding  it  as 
something  by  means  of  which  the  rules  and  even  the  principles 
of  law  may,  under  some  circumstances,  be  bent  or  trimmed  out 
of  their  regular  shape,  or  even  evaded.  This  tendency  arises 
from  praiseworthy  sources — the  zeal  of  attorneys  and  the  human- 
ity of  Judges:  but  the  results  which  have  often  followed  it,  and 
which  must  always  attend  its  indulgence,  are  of  the  most  injuri- 
ous character.  In  addition  to  the  hardships  to  which  it  natural- 
ly leads  in  individual  cases — which  I  need  not  pause  to  recite — 
its  nataral  efiect  is  to  involve  any  system  of  jurisprudence  in 
that  uncertainty  and  that  changeableness,  either  of  which  has 
well  been  said  to  constitute  wretched  bondage. 
17 
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Mach  of  our  trouble  in  this  connection  has  undoubtedly  arisen 
from  the  existence  of  separate  Courts  of  Law  and  Equity  in 
England  and  in  many  of  the  United  States.  And  the  trouble 
has  been  largely  aggravated  by  the  fact  that  in  England,  and 
also  in  most  of  the  United  States  where  there  was  a  distinct 
Court  of  Chancery,  that  Court  had,  from  very  remote  times,  the 
authority  to  stay  proceedings  in  the  Courts  of  Law,  and  to  en- 
join the  enforcement  of  judgments  at  law.  The  natural  infer- 
ence from  such  a  state  of  affairs  was,  that  equity  was  something 
which  could  override  and  set  aside  the  law,  and  also,  that  equity 
was  opposed  to  law.  Our  confusion  is  further  owing,  in  no  in- 
considerable degree,  to  the  term  equity.  For  by  considering  its 
etymology  and  its  nature  in  a  moral  point  of  view,  we  have, 
more  or  less,  been  led  to  feel  that  it  is  the  higher  law,  the  ^*law 
within  the  law"  (whatever  that  may  mean),  and  thus  overlook 
the  fact  that  law  is  a  rule  of  action,  that  human  tribunals  must 
be  bound  by  rule,  and,  therefore,  that  Courts  not  only  exceed, 
but  actually  violate  their  duty  when  they  depart  from  estab- 
lished rules. 

I  do  not  deny  that  there  was  formerly  in  England  actual  con- 
test and  contradiction  between  the  Courts  of  Law  and  the  Court 
of  Chancery.  This  was  the  almost  inevitable  result  of  the  ori- 
gin and  objects  of  the  two  departments  of  justice,  respectively; 
the  Court  of  Law  being  an  organization  for  administering  justice 
in  ordinary  matters;  the  Court  of  Chancery  being  the  exercise 
of  the  royal  prerogative  in  those  matters  in  which  there  was 
either  no  precedent,  or  for  which  the  Courts  of  Law  were  pro- 
vided with  no  remedy,  or  where  the  rules  of  procedure  in  the 
Law  Courts  were  inadequate  for  investigation.  So  long,  then, 
as  the  decrees  in  Chancery  were  but  the  mandates  of  a  king  or  his 
minister,  and  dictated  merely  by  convenience,  caprice  or  un. 
taught  judgment,  they  not  only  varied  from  each  other,  but 
they,  of  almost  inevitable  necessity,  conflicted  with  the  decisions 
of  the  law  Courts.  And  when  the  department  of  Chancery  came 
to  be  administered  in  more  regular  form  by  the  prelates  who 
had  charge  of  the  king's  conscience,  it  naturally  oame  to  be 
governed,  in  great  measure,  by  the  principles  of  the  civil  law 
which  prevailed  at  Rome,  the  fountain-head  of  all  wisdom  and 
justice  in  the  ages  of  those  prelates.  That  the  rules  of  the  civil 
law  were  in  many  respects  unlike  those  of  the  common  law  iB 
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well  known ;  and  it  would  have  been  a  miracle  if  it  had  been 
otherwise.  The  only  wonder  is,  that  the  two  should  have  agreed 
as  well  as  they  did. 

Bat  in  the  coarse  of  time  even  English  kings  learned  the  neces- 
sity of  committing  the  management  of  secular  Courts  to  persons 
trained  in  the  law:  and  thus  men  indoctrinated  with  the  thorough 
and  philosophical  system  of  the  common  law,  came  to  exercise 
control  of  the  Court  of  Chancery.  And  while  these  men,  influ- 
enced by  the  conservatism  so  characteristic  of  the  English  mind, 
strove  to  conform  in  all  essentials  to  the  precedents  of  that 
Court,  they  discarded  all  that  was  personal  or  capricious  in  its 
former  rulings,  and  moulded  whatever  was  doubtful  into  har- 
mony with  the  general  jurisprudence  of  the  land.  In  the  hands 
of  such  men  equity  ceased  to  contradict  or  nullify  the  law:  and 
a  Court  of  Equity  came  to  differ  from  a  Court  of  Law  in  three 
things  only:  the  methods  of  investigating  a  case,  the  manner  of 
trying  a  case,  and  the  modes  of  relief  in  a  case.  And  of  these 
differences  the  most  important,  in  n  philosophical  point  of  view, 
was  the  manner  of  trial,  for  out  of  that  arose  much  of  the  other 
two.  For  example,  a  suit  for  the  specific  performance  of  a  con- 
tract could  scarcely  ever  be  handled  by  a  Court  whose  decisions 
are  rendered  in  the  verdict  of  a  jury.  A  decree  from  a  jury 
would  be  an  absurdity.  Still  more  impracticable  would  be  a 
suit  for  injunction,  in  which  twelve  untaught  men  would  be 
called  upon  to  investigate  not  only  evidence,  but  frequently  pro- 
found problems  of  law.  So  with  accounts,  especially  those  of 
fiduciaries  extending  over  years.  And  most  unreasonable  of  all, 
probably,  would  be  suits  for  the  reformation  or  rescission  of  con- 
tracts, where  twelve  men,  gathered  up  pretty  much  at  random 
in  the  community,  would  have  to  agree  upon  a  decree.  The 
difference  of  the  machinery  of  the  two  Courts,  therefore,  gave 
Equity  Courts  not  only  jurisdiction  of  controversies  which  could 
not  be  entertained  in  law  Courts,  but  also  enabled,  nay  compelled, 
Courts  of  Equity  to  pursue  investigations  impossible  to  the  other 
Court,  and  consequently  to  afford  relief  which  was  beyond  the 
domain  of  the  other  Courts.  Hence,  claims  were  recognized  in 
equity  which  could  not  be  considered  at  law,  and  defences  could 
be  heard  at  equity  to  which  the  Courts  of  Law  were  compelled 
to  be  deaf.  The  Court  of  Equity  had  a  far-reaching  arm  and  a 
powerful  hand,  and  it,  therefore,  came  to  be  regarded,  generally, 
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as  a  tribunal  where  technical  obstacles  and  arbitrary  regulations 
would  not  avail,  but  where  the  inmost  principles  of  things  were 
investigated,  and  the  most  substantial  justice  was  administered. 
It  is  easy  to  perceive  how  these  things  led  to  erroneous  ideas  of 
the  principles  governing  that  Court;  how  even  the  minds  of 
lawyers  came  to  believe  that  equity  meant  substantial  moral  jus- 
tice in  the  particular  case,  untrammelled  by  rule  or  form.  So 
long  as  the  two  Courts  were  preserved  distinct,  the  injury  pro- 
duced by  such  misconceptions  was  not  by  any  means  so  great 
as  it  became  upon  the  combining  of  the  two  tribunals  in  one,  as 
has  taken  place  in  most  of  our  States.  The  tendency  of  un- 
scientific persons  to  ignore  all  rules,  and  decide  questions  accord, 
ing  to  their  own  conjectures,  passions  and  prejudices,  is  so  great- 
that  the  moment  there  has  ceased  to  be  a  separate  "Court  of 
Conscience"  (as  they  would  call  it)  in  any  State,  that  moment  they 
have  become  filled  with  the  idea  that  every  tribunal  is,  as  they 
would  call  it,  a  **  Court  of  Conscience."  It  appears  illogical 
that  law  rules  and  regulations  should  suffer  from  the  abolish- 
ment of  the  Court  of  Equity;  one  would  havo  imagined  that 
the  effect  of  such  legislation  would  be  rather  to  retire  equity 
forms  of  proceeding  and  equitable  doctrines.  But  the  result  of 
abolishing  the  Court  of  Equity  in  name  has  been  in  a  great 
measure  to  abolish  the  Courts  of  Law  in  fact.  I  do  not  mean 
by  this  to  say  tliat  the  Court  of  Equity  has  been  perpetuated — 
quite  the  contrary.  Twelve  Chancellors,  picked  up  by  lot  from 
the  farms  and  shops  of  a  country,  never  constituted,  and  never 
will  constitute,  a  Court  of  Chancery.  I  mean  »to  say  that  so 
soon  as  the  laws  of  a  State  caused  the  abolishment  of  that 
tribunal  to  which  what  were  considered  equity  doctrines  were 
confined,  the  people,  the  lawyers,  and  even  the  Judges,  in  many 
instances,  came  to  think  that  equity  was  no  longer  a  monopoly, 
but  was  the  property  of  every  tribunal. 

The  error  which  we  are  considering  is  further  owing  to  the 
un conservative  character  of  our  people  in  this  age,  who  have 
little  regard  to  rules  established  by  their  ancestors,  but  insist 
upon  making  their  rules  as  they  go. 

I  have  spoken  to  this  length  about  the  Court  of  Equity  and 
the  causes  of  misapprehension  in  regard  to  the  nature  of  equity 
because  the  history  of  an  error  very  often  exposes  that  error  by 
showing  its  lack  of  foundation  in  reason.     I  now  venture — with 
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exceeding  diffidence — to  flaggest  what  equity  is,  and  what  it  is 
not.  It  will  be  understood,  of  course,  that  I  speak  as  a  lawyer, 
not  an  a  moralist  or  philologist.  Equity,  I  should  say,  is  that 
department  of  the  judicial  organization  where  claims  and  defen- 
ces not  cognizable  in  Courts  of  Law  are  considered  and  deter- 
mined, and  where  modes  of  relief,  unprovided  for  by  the  machi- 
nery of  the  Courts  of  Law,  arc  administered.  I  deny  that  equity 
18  a  principle  opposed  to  law,  or  opposed  to  the  principles  of  the 
law,  or  opposed  to  the  doctrines  of  the  Courts  of  Law.  Having 
declared  what  equity  is,  it  is  not  so  difficult  to  say  what  it  is  not. 
It  18  not  opposed  to  law:  it  is  not  a  thing  that  contravenes  the 
law:  it  is  not  even  a  modification  of  the  law.  It  is  not  an  inven- 
tion to  circumvent  hard  cases.  It  is  not  a  means  provided  for 
the  evasion  of  obligations.  It  is  not  a  protection  established  for 
the  improvident  or  careless  man.  It  is  not  a  doctrine  or  a  class 
of  doctrines  under  which  results  alone  are  to  be  considered,  with" 
out  reference  to  the  specific  actions  of  individuals.  It  is  not  a 
principle  by  virtue  of  which  mere  intentions  are  allowed  to  sup- 
ply the  place  of  acts,  or  to  negative  acts.  Equity  follows  the 
law.  Nothing  is  equity  which  is  contrary  to  law.  Nothing  is 
equity  which  negatives  or  evades  the  law.  Nothing  is  equity 
which  is  not  law. 

I  am  prepared  to  encounter  opposition  upon  several  of  these 
propositions,  and  I  am  aware  of  many  cases  which  seem  to  con- 
tradict my  assernons.  But  I  will  select  three  of  the  instances 
which  appear  most  to  oppose  my  views  (I  cannot  undertake,  in  a 
discourse  of  fifteen  minutes  length,  to  discuss  every  case);  and 
will  undertake  to  show  that  in  each  one  of  these  the  conflict  be- 
tween the  rules  of  law  and  the  principles  of  equity  is  only  appar- 
ent, not  real.  One  of  these  is  in  connection  with  the  Statute  of 
Limitations  of  actions.  The  Court  of  Equity  was  said,  for  a  long 
time,  not  to  be  bound  by  the  Statute,  and  equity  Judges  have 
said  so;  but  the  Court  of  Equity  has  never  failed  to  enforce  the 
Statute  in  any  state  of  affairs  cognizable  to  a  Law  Court ;  and 
it  has  never  failed  to  apply  the  Statute  to  a  case  embraced  within 
the  terms  of  the  Statute.  The  single  class  of  cases  in  which  it 
has  refused  to  apply  the  Statute  is  that  of  trusts.  It  has  refused 
to  apply  it  there  so  long  as  there  appeared  to  be  no  adverse  char- 
aater  in  the  trustee  to  the  cestui  que  trusty  for  so  long  the  trustee 
and  the  cestui  que  trust  were  one.     But  when  it  appeared  to  the 
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Court  that  there  was  a  substantial  separation  of  the  two  persons, 
which  put  them  at  arm's  length  from  each  other  and  rendered  the 
one  a  debtor  withholding  from  the  other,  his  creditor,  that  mo 
ment  the  Court  of  Equity  held  that  the  Statute  went  into  opera- 
tion. A  second  instance  is  in  the  case  of  usury.  Wherever  there 
has  been  a  Statute  against  usury,  the  loss  of  interest  to  the  credi- 
tor has  been  the  least  of  the  penalties  prescribed.  Yet  Courts  of 
Equity  have  held  that  when  a  debtor  comes  to  them  for  relief 
from  his  usurious  contract,  he  must  pay  interest  at  the  lawful 
rate  in  order  to  procure  his  release.  This  apparent  violation  of 
the  law  was  not  founded  in  any  spirit  to  oppose  the  law.  It  was 
simply  the  result  of  principles  of  incontestible  authority  in  all 
Courts.  The  Court  said,  in  substance:  "You  come  here  for  as- 
sistance and  relief,  and  you  come  of  your  own  accord.  Now,  to 
entitle  you  to  our  assistance  you  must  first  do  your  duty.  Money 
is  worth  such  a  per  cent,  per  annum  for  its  use  and  enjoyment. 
This  is  fixed  by  law.  You  must,  therefore,  render  to  your  credi- 
tor the  money  or  other  value  you  received  from  him,  with  lawful 
interest  thereon,  before  you  can  have  any  assistance  from  us. 
Do  that,  and  we  will  set  yon  free  from  the  unlawful  part  of  the 
burthen  resting  upon  you." 

A  third  instance  is  that  of  interest.  As  a  general  rule  of  law, 
it  may  be  said  where  one  man  uses  another  man's  money  or  other 
property  he  shall  pay  interest  at  a  rate  fixed  bv  the  Statute  law 
of  the  State.  Yet  Courts  of  Equity  have  noWield  themselves 
bound  by  this  law  in  all  cases  that  may  come  before  them.  In 
certain  cases  they  say  to  the  applying  creditor:  "  You  come  here 
for  relief.  Yon  have  neglected  for  a  great  length  of  time  to  set 
up  your  demands.  By  such  laches  you  have  lulled  your  debtor, 
as  you  call  him,  into  a  sense  of  security,  and  have,  if  interest 
were  allowed,  accumulated  an  enormous  demand  against  hira. 
It  is  your  own  fault  that  you  have  not  had  your  own  long  ago. 
We  will  not  assist  you  to  profit  by  your  fault.  You  shall  not, 
with  our  assistance,  reap  an  advantage  from  such  a  courae.  We 
refuse  you  the  relief  which  you  ask  in  the  way  of  interest."  This 
seems  high-handed:  and  yet  I  believe  it  cannot  be  shown  that  a 
Court  of  Equity  ever  refused  interest  on  a  demand  which  at  law 
bears  interest,  and  which  a  Court  of  Law  would  be  authorised  to 
enforce.  The  Court  of  Equity  merely  refuses  to  lend  its  aid  to 
the  perpetration  of  a  wrong,  and  will  not  allow  advantage  to  be 
taken  of  its  machinery  to  work  injustice. 
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Then,  it  may  be  said,  I  have  made  equity  bat  a  piece  of  ma- 
chinery. It  may  be  so;  but  it  must  be  granted  that  the  Court 
of  Equity  was  one  of  the  noblest  machines  the  world  ever  saw. 
Is  it  not  possible  that  it  would  be  better  for  us  if  it  were  re-es- 
tablished in  the  State  of  South  Carolina  ?  I  must  admit  that  I 
think  so — not  because  it  would  override  the  law,  but  because  it 
would  contribute  greatly  to  the  enforcement  of  the  law. 
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T.   C.   GASTON. 

Mr.  S.  P.  Hamilton  having  been  selected  to  deliver  a  memo- 
rial address  on  Mr.  T.  C.  Gadton,  deceased,  arose  and  spoke  as 
follows: 

Mr,  President  a?id  Gentlemen  of  the  South  Carolina  Bar  Asso- 
ciation : 

I  have  been  requested  by  your  Chairman  on  Memorial  Ad- 
dresses, to  say  something  before  the  assembled  Bar  of  our  State 
in  commemoration  of  our  deceased  brother,  Thomas  Chalmers 
Gaston,  and  it  is  only  fitting  and  proper  that  this  mournful  duty 
should  be  committed  to  some  one  coming  from  the  same  Circuit 
and  County  with  himself.  As  the  notice  to  me  of  my  selection 
for  this  office  has  been  quite  short,  I  have  had  no  time  for  pre- 
paration, and  I  will  be  obliged  to  say  ore  tenths,  what  occurs  to 
me  as  appropriate  for  the  occasion. 

The  family  of  the  Gastons  have  been  a  long  time  settled  in 
that  part  of  the  present  County  of  Chester  which  lies  along  the 
banks  of  Fishing  Creek.  Originally,  as  the  name  indicates,  na- 
tive in  France,  by  the  revocation  of  the  edict  of  Nantes,  they 
were  thence  driven,  on  account  of  their  attachment  to  the  Pro- 
testant faith,  into  Scotland;  in  which  country  they  were  not 
greatly  bettered  in  religious  freedom,  as  they  with  other  de- 
vout Protestants  were  met  by  the  fierce  persecutions  set  on  foot 
by  the  bigotry  of  James  II.  The  coming  of  the  Prince  of  Orange, 
and  the  battle  of  the  Boyne,  found  the  Gastons  treasuring  their 
priceless  inheritance,  the  love  of  civil  and  religious  liberty,  in  the 
North  of  Ireland.  Thence  they  removed  early  in  the  eighteenth 
century  to  this  country. 

John  Gaston,  the  great-grandfather  of  the  subject  of  this  me- 
moir, was  one  of  the  earliest  of  the  patriots  of  the  Scotch -Irish 
settlement  of  Northern  South  Carolina,  and  the  adjoining  Coun- 
ties of  North  Carolina,  of  which  population  it  has  been  truthfully 
18 
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said  that  there  was  no  instance  of  a  tory  being  found  ^n  their 
midst.  At  the  outset  of  the  revolution  John  Gaston  was  eighty 
years  old,  but  he  was  the  organizer  of  the  first  armed  resistance 
to  the  British  in  the  up-country,  by  the  attack  upon  the  enemy's 
post  at  Bechamville,  led  by  his  kinsman,  Captain  John  McLare, 
who  was  afterwards  killed  in  battle  at  the  Hanging  Rock.  ^. 
this  hist  named  battle  two  of  John  Gaston^s  sons  were  killed,  and 
his  son  Joseph,  the  grandfather  of  our  deceased  brotlier,  better 
known  as  Squire  Josepit  Gaston,  received  a  wound  in  bis  face, 
the  marks  t>f  which  he  carried  to  his  grave. 

Thomas  Chalmers  Gaston  was  born  in  the  year  1847,  at  the 
family  homestead  on  Fishing  Creek.  He  was  the  youngest  son 
of  Dr.  John  Gaston,  a  gentleman  of  good  estate,  of  large  prac- 
tice"as  a  physician,  and  of  great  weight  and  influence  in  the  com- 
munity— who  died  when  his  son  Chalmers  was  a  boy.  His  bro- 
there,  at  the  breaking  out  of  the  war  in  1861,  joined  the  Sixth 
South  Carolina  Regiment,  and  as  history  oftentimes  repeals 
itself  in  families  as  well  as  nations,  his  two  brothers,  C'aptain  J. 
Lucius  Gaston,  and  William  Gaston,  were  killed  side  by  side  on 
the  bloody  field  of  Seven  Pines.  This  threw  upon  our  brother 
at  an  early  age,  the  care  of  an  aged  mother  and  his  sisters,  and 
also  the  charge  of  a  large  estate,  peopled  with  the  usual  comple- 
ment of  slaves.  Here  it  was  that  he  first  showed  the  faculty  of 
command  and  talent  for  business,  which  characterized  hira 
through  life. 

His  early  education  was  received  in  the  schools  of  the  County; 
but  upon  the  reopening  of  the  South  Carolina  College,  he  was  at 
once  there  matriculated,  and  graduated  in  1«69  with  great  credit 
to  himself.  He  was  admitted  to  the  Bar  in  1870^  and  was  at 
once  associated  with  Giles  J.  Patterson,  Esq.,  in  the  law  firm  of 
Patterson  &  Gaston.  In  1876  he*  was  elected  by  the  people  So- 
licitor of  the  Sixth  Circuit  ;~^a  this  he  was  re-elected  in  1880,  and 
continued  in  office  until  the  fall  of  1884.  As  Solicitor  he  be- 
came well  and  favorably  known  to  'the  Bar  and  people  of  four 
Counties  of  our  State,  and  in  his  official  attendance  on  the  Gen- 
eral Assembly,  as  one  of  the  assistants  of  the  Attorney-General, 
the  scope  of  his  acquaintance  and  influence  was  greatly  extend- 
ed. In  all  of  these  positions  he  gained  the  esteem  of  those  with 
whom  he  was  associated,  and  enjoyed  a  universal  popularity. 

Marked  traits  and  characteristics  of  families  may  often  be 
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traced  from  a  remote  ancestry.  The  Gaston 8  had  pai^sed  through 
the  fires  of  persecution,  when  at  last  finding  refuge  in  a  land  of 
freedom,  the  trials  through  which  they  had  passed  served  only 
as  a  school  in  which  a  pure  morality,  a  loyalty  to  princiyle  and 
trutb^an  unswerving  integrity  and  exalted  courage  were  cultiva- 
ted; and  permitted  these  lofty  virtues  to  be  transmitted  to  their 
descendants  of  the  present  generation.  Wherever  the  name  has 
been  found,  whether  on  the  Bench  as  in  the  case  of  Judge  Gas- 
ton of  former  days  in  North  Carolina;  whether  in  mercantile  life 
as  in  the  case  of  Mr.  Wra.  Gaston  of  Savannah,  near  fifty  years 
passed  away;  whether  in  Gov.  Gaston,  the  Democratic  Governor 
of  Massachusetts;  or  on  the  quiet  banks  of  Pishing  Creek,  the 
great  and  noble  characteristics  are  the  same. 

And  so  it  was  with  our  deceased  brother;  he  was  truthful;  he 
was  honorable;  he  was  courageous;  he  was  conservative;  he 
loved  his  State  and  his  country.  He  leaves  behind  him  a  widow 
and  three  little  children — one  of  these  last,  his  son,  is  the  only 
life  which  stands  between  the  preservation  and  the  extinction  of 
the  name  in  South  Carolina;  his  surviving  brothers,  Dr.  James 
McFadden  Gaston,  and  Dr.  Brown  Gaston,  being  permanently 
removed  from  the  State — the  first  at  Atlanta  and  the  last  at 
Montgomery,  Alabama. 

Of  our  personal  relations  it  is  not  nelfcessary  here  to  speak,  but 
it  is  sufficient  to  say  that  among  the  friends  who  attended  at  his 
grave,  there  could  be  no  more  sincere  mourner. 


J.    BARRETT    COHEN. 

J.  Barrett  Cohen,  of  the  Charleston  Bar,  was  born  at  North 
Island,  S.  C,  on  the  5th  August,  1835,  and  died  in  Charleston, 
after  a  very  short  illness,  on  the  16th  July,  1886. 

Mr.  Cohen  was  always  a  laborious  and  intelligent  student, 
and  in  his  death  the  Charleston  J^ar  loses  one  of  its  most  learned 
members.  He  was  prepared  for  College  by  Bishop  Lynch  and 
Professor  Sachtleben,  and  entered  the  Junior  Class  of  the  Col- 
lege of  Charleston  in  the  year  1853.  He  soon  took  a  high  posi- 
tion in  the  College,  winning  the  gold  medal  for  the  best  oration. 

When  twenty  years  of  age,  he  was  chosen  by  the  South  Caro- 
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Una  Historical  Society  to  deliver  its  first  anniversary  oration. 
Among  his  successors  in  this  office  were  James  L.  Petigru  and 
William  Henry  Trescot.  His  oration  was  marked  by  his  asnal 
care  and  thought. 

Having  studied  law  in  the  offices  of  Messrs:  Memminger,  Jer- 
vey  and  Wilkinson,  he  was  admitted  to  the  Bar  in  1 857,  and  im- 
mediately took  a  high  position  and  entered  on  a  lucrative  prac- 
tice. Those  of  that  day  will  recall  his  interesting  published 
letters  on  the  Roman  Law,  addressed  to  the  late  William  Whaley, 
Esq. 

In  1859,  seeking  a  wider  area  for  his  work,  he  removed  to 
New  York.  On  the  breaking  out  of  the  war  he  sought  to  return 
to  the  South,  but  was  captured  while  crossing  the  Potomac  and 
impriRoued  at  Washington,  D.  C.  licing  very  near-sighted,  and 
manifestly  unfit  for  military  service,  he  was  after  several  months 
of  imprisonment  paroled  and  never  exchanged.  Returning  to 
Charleston  he  resumed  his  practice,  and,  with  the  late  Robert  S. 
Duryea,  took  charge  of  the  records  of  Charleston  County  in  Co- 
lumbia. To  their  unremitting  zeal  and  judgment,  the  preserva- 
tion of  these  records  from  destruction  when  Columbia  was  burnt 
is  due.  He  then,  in  partnership  with  Mr.  Duryea,  resumed  the 
practice  of  law  under  the  firm  name  of  Duryea  &  Cohen;  at  the 
same  time  being  the  associate  editor  of  the  Courier,  Mr.  Dur- 
yea ended  the  partnership  by  his  early  death  in  1875,  and  after- 
wards Mr.  Cohen  practised  his  profession  by  himself  till  his  un- 
timely death,  in  his  fiftieth  year. 

Mr.  Cohen  was  an  accomplished  scholar,  reading  with  ease 
the  German,  Italian,  French  and  Latin  languages;  of  these, 
speaking  the  modern  with  unusual  facility. 

The  estimate  he  was  held  in  by  those  of  his  own  special  blood 
is  shown  by  his  selection  by  the  Israelites  of  Charleston  to  de- 
liver the  oration  in  celebration  of  the  one  hundredth  birthday  of 
that  distinguished  Israelite,  Sir  M«)ses  Monti fiore.  His  "  Typical 
Jew  "  fully  justified  the  choice. 

It  was  impossible  to  meet  Mr.  Cohen  in  the  forensic  arena,  or 
what  is  a  much  greater  test,  to  be  associated  with  him  in  a  case, 
without  being  impressed  with  his  learning,  his  vast  capacity  for 
study,  and  his  research.  Nor  did  these  result  in  a  mere  mass  of 
authorities  being  brought  together  in  a  crude  and  undigested 
way.     His  arguments  in  Warren  V8,  Raymond,  and  £nslow  vs. 
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Citizens' Loan  and  Building  Association;  Barkley  V8,  Barkley; 
on  the  Habeas  Corpus  Act  in  Gregory's  case,  and  the  Barrett 
will  case,  will  remain  as  specimens  of  deep  research  well  used, 
and  broad  views  impressed  with  an  earnestnsss  and  weight  of 
thorough  conviction. 


BENJAMIN    W.    BETTIS,    Jr. 

B.  W.  Bettis,  Jr.,  was  born  on  the  7th  day  of  October, 
A.  D.  1854.  His  boyhood  was  passed  on  a  farm  known  as  Pine 
House,  in  Kdgefield  County,  a  lovely  and  hospitable  country- 
seat  on  the  Charlotte,  Columbia  and  Augusta  Railroad.  His 
preparatory  knowledge  was  gained  «at  the  old-field  schools  near 
by.  When  barely  in  his  teens  he  went  to  the  fine  school  at 
Lenoir,  North  Carolina,  and  remained  there  a  year  or  so.  He 
next  went  to  the  Washington  and  Lee  University,  Va.,  where 
he  applied  himself  with  such  industry  that  he  graduated  in  the 
year  1874  with  honor.  The  professors  there  held  him  in  such 
high  esteem  that  he  was  invited  the  year  before  his  death  by  the 
Alumni  of  his  Alma  Mater  to  deliver  the  annual  address.  He 
accepted  the  invitation,  and  his  effort  was  as  gratifying  to  the 
University  as  it  was  creditable  to  himself. 

After  graduating  he  selected,  very  properly,  the  law  as  his 
calling,  and  spent  some  months  in  the  ofiice  of  the  Hon.  John 
C.  Sheppard.  In  the  fall  of  1875  he  went  back  to  the  Washing- 
ton and  Lee,  where  he  completed  the  two  years'  law  course  in 
one  term,  graduating  in  law  with  distinction.  He  came  home 
just  in  time  to  enter  with  his  whole  soul  into  the  eventful  cam- 
paign of  1876,  and  was  of  much  service  at  that  time.  Especially 
did  he  do  much  good  work  on  a  committee  appointed  to  investi- 
gate the  fraudulent  county  claims  of  Radicals,  saving  the 
county  many  dollars.  His  penetrating  power  and  cool  capacity 
was  soon  called  into  further  service  by  being  elected  for  two 
years  af«  Chairman  of  the  Executive  Committee  of  the  Demo- 
cratic Party  of  Edgefield  County.  This  position  he  held  at  his 
death. 

It  is  as  a  lawyer  that  he  gained  the  greatest  distinction,  and 
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had  just  established  himself  in  a  most  extensive  and  profitable 
practice  when  he  was  cut  down. 

*"nii8  is  the  state  of  man ;  to-day  he  puts  forth 
The  tender  leaves  of  hojM?,  to-morrow  blossoms 
And  heaps  his  blushing  honors  thick  upon  him  ; 
The  third  day  comes  a  ft-ost,  a  killing  frost." 

Bettis  was  a  born  lawyer;  keen  and  logical  in  his  thoughts, 
he  went  to  the  principles  underlying  the  forms  of  law;  yet  he 
was  a  most  diligent  student  of  the  reported  cases,  and  knew  at 
his  early  age  the  weight  of  the  authorities  on  almost  any  subject. 
Along  with  this  he  was  truthful  and  conscientious,  and  spurned 
with  supreme  contempt  anything  like  sharp  practice  or  low 
trickery.  A  devoted  lover  of  honesty  and  truth,  he  never  would 
lend  his  talent  to  anything  that  even  savoured  of  fraud.  His 
high  sense  of  honor  was  elevating  to  the  tone  of  the  Bar.  He 
never  encouraged  litigation,  and  often  stopped  a  legal  contest 
that  some  less  scrupulous  attorney  would  have  brought  on  for  a 
fee.  ]^ut  when  he  did  take  hold  of  a  case,  he  poured  the  full 
blaze  of  his  bright  and  polislied  mind  on  all  the  different  phases 
of  it,  and  was  never  taken  by  surprise  in  the  Court  room.  His 
close  application  was  what  hastened  his  sad  death.  He  was  a 
clear  thinker,  and  his  speeches  at  the  Bar  were  always  forcible, 
strong,  and  when  he  warmed  up  in  debate  his  fine  and  piercing 
voice  could  pour  out  an  eloquent  strain  that  penetrated  the  soul 
of  listeners  and  sent  conviction  there.  But  alas  !  that  voice  is 
to  be  heard  amongst  us  no  more.  How  hard  it  is,  my  brethren 
of  the  Bar,  that  one  of  our  noble  fraternity  should  pass  so  soon 
from  our  midst !  Let  this  teach  us  the  importance  not  only  of 
courtesy  and  respect  toward  each  other,  but  let  it  implant  in  oar 
hearts  a  deep-rooted  affection  for  each  other,  that  no  sudden  or 
heated  controversy  can  desolate  and  mar. 

In  private  life  Mr.  Bettis  was  courteous  and  polite,  and  in  his 
contact  with  men  he  made  friends  by  his  frank  and  manly  man- 
ners, and  moral,  intellectual  and  refined  deportment.  In  society 
he  was  gentle  towards  ladies  and  ever  thoughtful  of  their  happi- 
ness. His  devotion  to  his  family  (composed  of  his  father,  mother, 
a  most  affectionate  sister  and  two  brothers)  was  never  surpassed. 
Their  grief  is  too  poignant  to  dwell  upon  here.  They  hung 
about  his  dying  bed  with  unutterable  sorrow  during  a  long  ill- 
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ness  of  two  months.     He  died  on  29th  July,  A.  D.   1885.     He 
has  left  a  good  record  behind  him. 

The  South  Carolina  Bar  Association  can  point  with  pride  to 
his  illustrious  example.  It  deplores  his  loss  as  a  great  calamity ; 
every  member  who  knew  him  is  oppressed  with  the  weary  longing 

For  the  touch  of  a  vanished  hand. 
And  the  sound  of  a  voice  that  is  slill. 


JAMES    PACKER. 

Mr.  George  S.  Mower  suViniitted  the  following  report  of  a 
meeting  of  the  Bar  of  Newberry  in  memory  of  Mr.  Packer:      ^ 

"  Y.  J.  Pope,  Esq.,  offered  the  following  preamble  and  resolu- 
tions commemorative  of  the  death  of  James  Packer,  Esq.,  and 
after  remarks  thereon  by  Messrs.  Pope,  Geo.  Johnstone,  Sale, 
Simkins,  Mower,  Caldwell  and  Cromer,  his  Honor  the  Presiding 
Judge,  in  some  earnest  and  feeling  remarks,  ordered  the  same  to 
be  spread  upon  the  minutes  of  the  Court: 

Whereas,  James  Packer,  Esc^.,  late  a  meml)er  of  the  Newberry  Bar, 
departed  this  life  on  Thursday,  the  14th  day  of  May,  1885,  and  his 
associates  are  desirous  of  paying  a  tribute  to  his  memory  ; 

Rettolved,  1.  That  the  life  and  services  of  James  Packer,  Esq., 
furnish  not  only  a  study,  but  an  example  to  others,  for  by  his  un- 
aided efforts  he  was  able  to  take  a  position  at  the  Bar  worthy  of  a 
lofty  ambition.  He  was  industrious  in  his  habits,  acute  in  his  per- 
ceptions, and  at  the  same  time  vigorous  in  the  grasp  of  mind  neces- 
sary to  the  proper  presentation  of  his  cases  in  Court. 

2.  That  his  readiness  at  all  times  to  promote  the  best  interests  of 
society  by  every  effort  in  his  power  deserves  the  kindest  recognition. 

3.  That  the  rare  combination  of  <iualities  that  enaliled  him  to  be 
courteous  to  the  Court,  his  associates  at  the  Bar,  and  the  public,  and 
yet  ever  prove  faithful  to  the  claims  of  clients,  should  receive  our 
warmest  praise. 

4.  That  by  his  death  the  Bar  has  lost  an  efficient  and  pleasant 
associate,  and  the  State  a  faithful  citizen. 

5.  That  a  copy  of  these  resolutions  l)e  presented  to  the  Court  at  its 
[)resent  term,  with  the  request  to  the  Presiding  Judge  that  the  same 
may  be  spread  upon  the  minut/cs  of  the  Court,  and  that  the  Secretary, 
of  this  meeting  forward  a  copy  of  the  same  to  the  wife  of  the  deceased, 
and  to  the  Newberry  County  papers  for  publication." 
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GENERAL  MINUTES. 


Wednesday,  Deoember  9,  1891. 

The  seventh  annnal  meeting  of  the  Soath  Car6lina  Bar  Asso- 
ciation was  called  to  order  by  the  President,  George  W.  Croft, 
Esq.,  at  8  P.  M.,  in  the  Court  House  of  Bichland  County,  Co- 
lombia, S.  C. 

Upon  motion,  the  calling  of  the  roll  of  members  was  dispensed 
with. 

The  President  then  delivered  his  annual  address.  (See  Ap^ 
pendix.) 

The  minutes  of  the  last  annual  meeting  were  read  and  ap- 
proved. 

The  (General  Council,  through  M.  P.  Ansel,  Esq.,  recom- 
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mended  the  election  of  the  following  new  members:  James 
Monro,  W.  Davis  Douglass,  C.  L.  Blease,  D.  E.  Hydriek. 

Upon  motion,  the  report  of  the  General  Council  was  adopted, 
and  the  nominees  were  declared  members  of  the  Association. 

The  next  business  was  the  election  of  members  of  the  Qeneral 
CounciL     {See  lid  at  end  of  Minutes.) 

The  Secretary  then  read  his  Beport.  {See  Beport  at  end  of 
Minutes.)    It  was  received  as  information. 

The  Treasnrer  then  read  his  Beport.  {See  Report  at  end  of 
Minvies.)  TJi)on  motion,  it  was  referred  to  a  committee  of  three 
to  andit.  The  President  appointed  upon  this  committee 
Messrs.  J.  S.  Verner,  G,  S.  Mower,  and  B.  K.  Carson. 
\/*The/B^«ciitlve  Committee  then  read  their  Beport.  {See 
Rej^at  jwft^fo/  jilifutes^y:  . - , 

The  Committee 'Jn  PaWtciig^ibflB^jarO!^^  F.  H.  Weston, 
submitted  its  Beport.     {See  Report  at  end  if  Minutes,) 

The  next  bnsiness  was  the  reports  of  the  Standing  Committees. 

The  Committees  on  Grievances,  on  Jurisprudence  and  Law 
Beform,  on  Judicial  Administration  and  Bemedial  Procedure, 
on  Education  for  the  Bar  and  Admission  to  the  Bar,  and  on 
Commercial,  Interstate,  and  International  Law,  made  no 
reports. 

The  Committee  on  Memorials  of  Deceased  Members  announced 
the  death  of  Mr.  W.  A.  Sanders,  a  member  of  the  Association. 

Major  S.  P.  Hamilton  then  read  a  memorial  upon  Mr.  W.  A. 
Sanders.     {See  Obituaries  at  end  of  Minvtes,) 

Mr.  J.  S.  Verner  offered  the  following  resolution: 

Whereas,  the  attendance  upon  the  Bar  Association  is  not  as 

full  and  r^ular  as  it  should  be;  and  whereas,  it  is  necessary  to 

keep  up  the  interest  in  the  Association  that  there  should  be 

representatives  from  each  local  Bar  in  the  State, 

Resolved^  That  a  committee  of  three  be  appointed  by  the 
President,  whose  duty  it  Shall  be  to  organize  a  County  Bar  As- 
sociation in  each  County;  which  Association  when  organized 
shall  be  entitled  to  representation  in  the  State  Bar  Association, 
as  follows:  each  Association  shall  have  one  delegate,  and  in 
addition  thereto  one  delegate  for  every  ten  members  or  a  frac- 
tion thereof;  provided,  nothing  in  this  resolution  shall  prevent 
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the* attendance  of  any  other  members  of  the  Bar  upon,  and  par- 
tieii>ating  in,  the  meetings  of  the  State  Bar  Association. 

Upon  motion,  this  resolution  was  referred  to  a  committee  of 
five  members,  with  request  that  they  report  upon  the  same  at 
the  next  annual  meeting  of  the  Association.  The  President 
appointed  on  this  committee  Messrs.  J.  S.  Yerner,  S.  Dibble, 
J.  P.  Bhame,  W.  C.  Benet,  and  C.  C.  Culp. 

Mr.  Walter  Hazzard  offered  the  following  resolution: 

Besolvedy  That  the  Solicitors  of  the  several  Circuits  be  re- 
quested to  obtain  from  the  records  of  the  Courts  of  their  respect- 
ive Circuits  complete  lists  of  the  persons  who  were  admitted  to 
the  Bar  during  the  period  when  applicants  for  admission  were 
examined  in  open  Court,  and  to  file  such  lists  with  the  Seci*etary 
of  this  Association.  That  the  lists  so  obtained,  together  with 
lists  of  those  who  have  been  admitted  to  the  Bar  in  the  Supreme 
Court  since  the  publication  of  Judge  O'Neall's  Bench  and  Bar, 
be  published  in  the  rei)ort  of  the  proceedings  of  the  next  annual 
meeting  of  this  Association. 

Carried. 

Mr.  J.  R  McDonald  offered  the  following  resolution: 

Resolved,  That  a  special  committee  of  three  be  appointed  to 
take  into  consideration  Art.  XI.  of  the  Constitution,  with  refer- 
ence to  the  advisability  of  changing  it  as  to  the  time  and  place 
of  the  annual  meeting  of  the  Association,  to  report  at  the 
meeting  this  evening. 

The  Chair  appointed  upon  this  committee  Messrs.  McDonald, 
Brown,  Woods. 

Mr.  Miles  moved  that  a  committee  of  five,  with  the  President 
as  Chairman,  be  appointed  to  submit  resolutions  at  the  next 
session  of  the  Association  upon  the  death  of  Judge  Simx)son. 

Carried. 

The  Chair  appointed  upon  this  committee  Mr.  Miles,  Judge 
James  Aldrich,  Msg.  Hamilton,  Col.  Ferguson. 

The  next  business  taken  up  was  the  election  of  officers.  (See 
list  at  end  of  Minutes.) 

The  Secretary  stated  that  an  invitation  had  been  extended 
to  the  members  of  the  Senate  and  House  of  Bepresentatives  to 
hear  the  annual  address,  on  Thursday  evening. 

The  meeting  then  adjourned  until  Thursday,  December  10, 
1891,  at  10  A.  M. 
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Thursday,  December  10, 1891, 

The  meeting  was  called  to  order  by  the  President  at  10  A,  M. 

The  President  aunoanced  that  in  the  absence  of  the  annoal 
orator,  Qen.  McCrady,  at  the  reqaest  of  the  Executive  Com- 
mittee,  had  kindly  consented  to  read  a  paper  upon  a  snbject  of 
interest  to  the  Association,  hxit  that  he  r^'etted  to  state  that 
Oen.  McCrady  had  been  detained  at  home  at  the  last  moment, 
and  that  Mr.  Ch.  B.  Miles  would,  at  the  request  of  the  Com- 
mittee, read  the  paper  prepared  by  Gen.  McCrady, 

Mr.  C.  A.  Woods  then  read  a  paper  upon  ^'Individual  and 
Professional  Ethics  Contrasted.''     {See  Appendix.) 

Mr.  Thos.  M.  Baysor  submitted  a  paper  on  ''Necessity  for 
Preparation  for  the  Bar."  In  the  absence  of  Mr.  Baysor,  his 
paper  was  read  by  the  Secretary.     (JSee  Appendix.) 

In  behalf  of  the  G^eneral  Council,  Mr.  G.  W.  Brown  recom- 
mended the  election  of  Mr.  A.  W.  Summei-s  as  a  member  of 
the  Association.     Mr.  Summers  was  thereupon  elected* 

The  Association  then  adjourned,  to  meet  at  5  P.  M.,  in  the 
Supreme  Court  Boom. 


Thursday  Evening,  December  10,  1891. 

The  President  called  the  Association  to  order  in  the  Supreme 
Court  Boom  at  5  P.  M. 

Mr.  G.  W.  Croft-,  the  Chairman  of  the  Committee  appointed 
to  submit  resolutions  upon  the  death  of  Judge  Simpson,  then 
submitted  resolutions  in  behalf  of  his  Committee. 

Mr.  McDonald,  in  behalf  of  the  Special  Committee  to  take 
into  consideration  the  advisability  of  changing  Art.  XI.  of  the 
Constitution,  then  submitted  the  following  report: 

The  Special  Committee  appointed  to  consider  and  report  upon 
the  advisability  of  changing  Art  XI.  of  the  Constitution,  in 
regard  to  the  time  and  place  of  the  annual  meeting,  beg  leave 
to  report,  and  recommend  that  Art.  XL  be  amended  so  as  to 
read  as  follows:  ''Art.  XL  This  Association  shall  meet  at  such 
time  and  place  as  the  Executive  Committee  may  select,  unless 
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Otherwise  ordered  by  the  Association  at  a  pre\iou8  annual 
meeting;  and  those  members  present  at  such  meeting  shall  con- 
stitute a  quorum.  At  such  meeting  the  Association  shall  give 
a  dinner  to  its  members,  undersuch  rules  as  may  be  prescribed 
by  the  Association  or  the  Executive  Committee." 

Upon  motion,  the  report  was  unanimously  adopted. 

The  Association  then  adjourned  to  the  Hall  of  the  House  of 
Bepresentatives,  when  Mr.  Ch.  Richardson  Miles  read  the  in- 
teresting paper  prepared  by  Gen.  Edw.  McCrady  upon  the 
''Colonial  Judges  of  South  Carolina." 

The  Association  and  their  invited  guests  met  at  the  Orand 
Central  Hotel,  where,  at  9.30  P.  M.,  about  sixty -six  sat  down 
to  dinner.  Among  the  invited  guests  were:  Associate  Justice 
McOowan,  Judge  Hudson,  and  Judge  Aldiich. 

After  the  dinner  was  over,  the  President,  Mr.  Greo.  W.  Croft, 
left  the  Chair,  and  introduced  to  the  Association  the  newly- 
elected  President,  Mr.  S.  P.  Hamilton,  who  was  forthwith  in- 
stalled as  President;  and  thereafter  the  Association,  on  motion, 
a(yoanied  rine  die. 

Jno.  p.  Thomas,  Je.,  Secretary. 
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REPORT  OF  SECRETARY. 


Columbia,  S.  C,  December  9,  1891. 

To  Geo.  W.  CroJ%  Esq,,  PremdenL  8otdh  Carolina  Bar  AssociaUon. 

SiB:  I  beg  leave  to  submit  the  following  report:  There  are 
uow  apoD  oar  roll  of  active  members  245  names.  I  have  re- 
ceived notices  of  the  resignation  of  five  members,  namely:  Jos. 
K.  Alston,  H.  H.  Newton,  A.  C.  Haskell,  Sam'l  Lord,  Theodore 
G.  Barker.  I  report  that  I  have  mailed  a  copy  of  the  proceed- 
ings of  the  sixth  annual  meeting  to  all  the  members  of  the 
Association  and  a  copy  to  the  Congressional  Library.  I  have 
arranged  to  make  annual  exchanges  with  many  of  the  State 
Bar  Associations  and  with  the  American  Bar  Association.  The 
President  of  the  Association  appointed  the  following  delc^tes 
t>o  attend  the  thirteenth  annual  meeting  of  the  American  Bar 
Association,  held  at  Boston,  Mass.,  August  last^  to  wit:  G.  L. 
Buist,  J.  F.  J.  Caldwell,  B.  L.  Abney.  I  have  communicated 
with  the  Chairmen  of  all  the  Standing  Committees,  and  have 
requested  them  to  submit  reports  from  their  respective  commit- 
tees. I  also  report  that  on  March  12,  1891,  I  fil^d  with  the 
Secretary  of  State  for  record  the  deed  of  trust  of  the  Petigm 
poi'trait. 

Jno.  p.  Thomas,  Jb., 

Secretary, 
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REPORT  OF  TREASURER. 


Annaal  Beport  of  J.  Q.  Marshall,  Treasurer  South  Carolina 
Bar  AjBSOciatioQ,  for  the  year  ending  9th  December,  1891. 

Cash  on  hand  last  report $170  37 

Amount  collected  since  last  rei>ort 949  95 

$1,120  32 

DIBBUB8EMENTB: 

Expenses  Annual  Dinner $427  75 

Printing,  R.  L.  Bryan  &  Co 339  64 

Printing,  Walker,  Evans  &  Cogswell  Co.  225  00 

Janitor  Court  House 2  00 

Stationery,  Stamps,  and  Books 27  00 

Expenses  on  Collection 1  40 

W.  C.  Strickland 6  74 

Wrights'  Hotel 21  25 

J.  W.  Strickland 2  00 

$1,051  78 
Balance  Cash  on  Hand  $68  54 

All  which  is  respectfully  submitted. 

J.  Q.  Mabshall, 

Treamrer. 

The  undersigned  committee,  appointed  to  audit  the  account 
of  the  Ti*easurer,  J.  Q.  Marshall,  beg  to  report  that  they 
have  examined  the  vouchers  for  the  expenditure  of  money,  and 
find  them  correct,  and  ask  that  the  Treasurer's  report  be 
adopted. 

J.  S.  Vebneb, 

Chairman. 
December  10th,  1891* 
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REPORT  OF  COMMITTEE  ON  PUBLICA- 

TIONS. 


Columbia,  8,  C,  Etecember,  Ist,  1891. 

To  Geo.  W.  Oroflj  E9q,^  President  South  Car<Mna  Bar  AssockOion. 

Sm:  The  Committee  on  Publications  report  that  they  have 

had  the  Proceedings  of  the  Sixth  Annual  Meeting  printed  by 

The  Bryan  Printing  Oompan y,  and  that  the  same  has  been  done 

in  a  satisfoctory  manner,  and  tnrned  over  to  the  Secretary  for 

distribution. 

J.  S.  Vbrner,  Chairmanj  ) 

Jno.  p.  Thomas,  Jr.,       [  Committee. 

F.  H.  Weston,  ) 
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REPORT  OF  EXECUTIVE  COMMITTEE. 


Columbia,  8.  C,  December  8,  1891. 

To  the  South  Carotimi  Bar  Association, 

Gentlemen:  The  Executive  Committee  herewith  present  a 
report  of  their  proceedings  since  the  last  meeting  of  the  Asso- 
ciation: 

The  Committee  held  a  meeting  on  March  27,  1891.  The  fol- 
lowing members  were  appointed  to  read  essays  at  the  seventh 
annual  meeting  of  the  Association:  Messrs.  J.  P.  K.  Bryan, 
W.  H.  Parker,  Jr.,  T.  M.  Raysor,  C.  A.  Woods,  and  David  P. 
Verner. 

The  Committee  held  a  meeting  in  the  city  of  Columbia  on 
November  27,  1891,  and  made  arrangements  for  the  seventh 
annual  meeting.  Upon  motion,  a  resolution  was  passed  chang- 
ing the  time  for  the  seventh  annual  meetiilg  from  December  2d 
and  3d  to  December  9th  and  10th.  The  following  Committees 
were  appointed: 

liecepiion  Committee. 

Messrs.  W.  C.  Benet,  J.  C.  Sheppard,  H.  E.  Young,  E.  Keith 
Dargan,  R.  W.  Shand,  R.  Dozier,  G.  Q.  Wells,  Jas.  Simons. 

Committee  of  Arrangements. 

Messrs.  J.  Q.  Marehall,  J.  P.  Thomas,  Jr.,  T.  M.  Raysor^ 
W.  St.  J.  Jervey,  and  E.  B.  Ragsdale. 

The  Committee  have  had  the  programme  of  the  exercises 
printed  and  prepared  for  distribution  among  the  members. 

J.  E.  McDonald, 
Chah^um  Executive  Committee. 
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LIST  OF  OFFICERS  1891-92. 


PltESIDENT, 

a  P.  HAMILTON, 
GheBter. 

Seoretabt, 

JNO.  P.  THOMAS,  Jr., 

Oolambia. 

Tbeasubeb, 

J.  Q.  MABSHALL, 

Golambia. 

Executive  Committee: 

J.  E.  McDonald,  chairman^  Winnsboro, 

D.  8.  HBNDEESON,  Aiken, 

O.  L.  SCHUMPBBT,  Newberry, 

JNO.  P.  THOMAS,  Jr.  J  ex  officio,  Colnmbia, 

J.  Q.  MABSHALL,  ex  officU),  Columbia. 


GENERAL  COUNCIL. 

S.  P.  Hamilton,  Chairman  ex  officio. 

For  Ist  Judicial  Cirenit — A.  T.  Smythe,  Charleston. 

W.  Perry  Murphy,  Colleton. 
Bichard  Dozier,  Georgetown. 
J.  E.  Nettles,  Darlington. 
C.  A.  Douglass,  Columbia. 
C.  E.  Spencer,  Yorkville. 
G.  S.  Mower,  Newberry. 
J.  S.  Cothran,  Greenville. 
Jno.  p.  Thomas,  Secretary  ex  offixno. 


2d 

3d 

4th 

6th 

6th 

7th 

8th 
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12  80UTH  CAROLINA  BAR  ASSOCIATION. 

VICE-PRESIDENTS  AND  MEMBERS  OF  LOCAL 
COUNCILS. 


1st  Judicial  Circuit — Vice  President,  James  Simons. 

Local  Council,  J.  F.  Ficken,  T.  M.  Eay- 
sor. 

2d  Judicial  Circuit — ^Vice-President,  Robert  Aldrich. 

Local  Council,  James  Moore,  M.  B.  Wood- 
ward. 

3d  Judicial  Circuit — Vice-President,  J.  F.  Bhame. 

Local   Council,  Walter    Hazzard,  J.   S. 
Wilson. 

4th  Judicial  Circuit — ^Vice-President,  J.  M.  Johnson. 

Local    Council,  C.    S.   Nettles,    C.   A. 
Woods. 

5th  Judicial  Circuit— Vice-President,  B.  L.  Abney. 

Local    Council,    P.    H.    Nelson,  F.    H, 
Weston. 

6th  Judicial  Circuit — Vice-President,  E.  B.  Ragsdale. 

Local  Council,  J.  F.  Hart,  Ernest  Moore. 

7th  Judicial  Circuit — Vice-President,  J.  F.  J.  Caldwell. 

Local  Council,  C.  C.  Featherstone,  D.  E. 
Hydrick. 

8th  Judicial  Circuit^Vice- President,  M.  F.  Ansel. 

Local  Council,  E.  B.  Murray,  S.  C.  Cason. 
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COMMITTEES.  13 

STANDING  COMMITTEES. 


On  Grievances. 

EICHAED  DOZIER,  Georgetown, 

JOHN  T.  RHETT,  Colombia, 

H.  A.  M.  SMITH,  Charleston, 

L.  T.  IZLAR,  Blackville, 

C.  A.  WOODS,  Marion, 

W.  C.  McGOWAN,  Abbeville, 

C.  E.  SPENCER,  York, 

C.  C.  FEATHERSTONE,  Laurens, 

A.  W.  SUMMERS,  Orangeburg. 

On  Jurisprudence  and  Law  Reform. 

GEORGE  G.  WELLS,  Greenville, 
ROBERT  W.  SHAND,  Columbia, 
T.  M.  GILLAND,  Williamsburg, 
G.  W.  BROWN,  Darlington, 
R.  K.  CARSON,  Spai-tanburg. 

On  Judicial  Administration  and  Remedial  Procedure. 

W.  C.  BENET,  Abbeville, 
E.  B.  RAGSDALE,  Winnsboro, 
MARION  MOISE,  Sumter, 
GEO.  S.  MOWER,  Newberry, 

D.  E.  FINLEY,  Yorkville. 

On  Commercial,  Interstate,  and  International  Law. 

JOHN  C.  SHEPPARD,  Edgefield, 

B.  F.  WHITNER,  Anderson, 
W.  H.  BRAWLEY,  Charleston, 
WILLIAM  H.  PERRY,  Greenville, 
D.  E.  HYDRICK,  Spartanburg. 
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U  SOUTH  GABOLIKA  BAB  ASSOCIATION. 

On  Education  for  the  Bar  and  Admission  to  the  Bar. 

JAMES  SIMONS,  Charleston, 
J.  F.  EHAME,  Manning, 
STAISTYARNE  WILSON,  Spartanburg, 
T.  M.  RAYSOR,  Orangeburg, 
WALTER  HAZZARD,  Oeoigetown. 

On  Publications. 

J.  S.  YERNER,  Columbia, 

J.  W.  MULLBR,        " 

P.  H.  WESTON,         '' 

R.  W.  MEMMINGER,  Charleston, 

THE  SECRETARY,  ex  offioiOy  Columbia. 

On  Memorials  of  Deceased  Members. 

L.  P.  YOUMANS,  Columbia, 

C.  C.  SIMS,  Barnwell, 

H.  P.  WILSON,  Sumter, 

A.  G.  BRICE,  Chester, 

W.  DAVIS  DOUGLASS,  Winnsboro. 


SPECIAL  COMMITTEE 

On  Continuation  of  O'Neall's  Bench  and  Bar  of  South 

Carolina. 

S.  P.  HAMILTON, 

W.  A.  CLARK, 

D.  S.  HENDERSON, 

THE  SECRETARY,  ex  officio. 


COMMITTEE  OP  EX-PRESIDENTS, 

With  Power  to  Report  Suggestions  to  Further  the  Aims 
of  the  Association. 

A.  G.  MAGRATH,  Chairman, 

W.  W.  HARLEE, 

W.  H.  PARKER, 

J.  J.  MAHER, 

CHAS.  RICHARDSON  MILES, 

HENRY  E.  YOUNG, 

GEO.  W.  CROPT. 
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EBBAYISTS.  15 

ESSAYISTS. 

The  following  members  have  been  selected  to  read  papers  at 
the  annual  meeting  in  April,  1892: 

J.  P.  K.  BRYAN, 
J.  H.  HBYWARD. 

Under  Art  XIV.,  the  Vice-President  for  the  Third  Jndidal 
Circait,  J.  F.  Bhame,  Esq..  is  appointed  to  deliver  an  address 
at  the  next  annual  meeting  npon  noteworthy  changes  in  the 
Statute  law,  or  points  of  general  interest^  made  in  this  State,  in 
other  States,  and  by  Congress,  during  present  year. 


DELEGATES    TO    THE  AMERICAN    BAR   ASSO- 
CIATION. 

DAVID  R.  DUNCAN,  Spartanburg, 

O.  A.  WOODS,  Marion, 

O.  L.  SHUMPBRT,  Newberry. 

AUenudes:  Jno.  P.  Thomas,  Jr.,  B.  H.  Rntledge,  Jr. 
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SOUTH  CAROLINA  BAB  ASSOCIATION. 

LIST  OP  MEMBERS. 


Arranged  by  Judicial  Circuits  and  by  Counties. 


Bacot,  Thomas  W. 
Bolger,  H.  L.  P. 
Brawley,  W.  H. 
Bryan,  J.  P.  K. 
Buist,  O.  Lamb 
Cappelmann,  John  D. 
Ghisolm,  Eobert 
DeSausenre,  Henry  A, 
Ficken,  John  F. 
Grourdin,  W.  M. 
Hyde,  Simeon,  Jr. 
Inglesby,  Charles 
Jervey,  W.  St.  Jolien 
Lee,  A.  M.,  Jr. 
McCrady,  Edward,  Jr 
McCrady,  L.  DeB. 
McHugh,  F.  L. 
Magrath,  A.  G. 


Boyle,  Charles 
Jenkins,  Hawkins  K. 


FiBST  CiROUIT. 

Charleston  County. 

Magrath,  A.  G.,  Jr. 
Memminger,  R.  W.,  Jr. 
Miles,  Chas.  Richardson 
Mitchell,  Julian 
Mordecai,  T.  M. 
Nathans,  J.  !N. 
Parker,  Wm.  H.,  Jr. 
Perry,  J.  Lamb 
Ratledge,  Benj.  H. 
Rutledge,  Benj.  H.,  Jr, 
Sass,  G.  Herbert 
Simons,  J.  Ancruni 
Simons,  James 
Smith,  H.  A.  M. 
Smythe,  A.  T. 
Trenholm,  George  M. 
VonKolnitz,  Geo.  F.,  Jr. 
Young,  Henry  E. 

Berkeley  County. 

Lofton,  R.  M. 


Dantzler,  C.  G. 
Dantzler,  M.  O. 
Dibble,  Andrew  C. 
Dibble,  Samuel 


Orangeburg  County. 

Glaze,  W.  L. 
Moss,  B.  H. 
Raysor,  T.  M. 
Summei^s,  A.  W. 
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LIST  OF  MEMBEBS — BY  CIKCUITB  AND  BY  COUNTIES. 
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Ashley,  Walter 
Croftj  Geo.  W. 
Emmanuel,  P.  A. 
Evans,  John  Gar}- 
Henderson,  D.  S. 


Hateou,  C.  J.  C. 
Moore,  Jas.  W. 


Fishburne,  W.  J. 
Gruber,  W.  B. 
Henderson,  C.  G. 


Elliott,  William 


Aldrieh,  Robert 
Bates,  Geo.  H. 
Bellinger,  E.  H, 
Bellinger,  G.  D. 
Davis,  J.  E. 


Earle,  Jos.  H. 
Lee,  Bichard  D. 
Moise,  Marion 


Pordy,  B.  O. 
Bhame,  J.  F. 


Second  Cikcuit. 

Atken  County. 

Henderson,  R  P. 
Jordan,  O.  C. 
Sawyer,  Glande  E. 
Woodward,  M.  R 

Hampton  County, 

Toumans,  A.  M. 

Colleton  County. 

Howell,  M.  P. 
Murphy,  W.  Perry 

Beaufort  County. 

Verdier,  W,  J. 

Barnwell  County^ 

Izlar,  L.  T. 
Kelly,  W.  R. 
Maher,  J.  J. 
Bice,  Benj.  T. 
Simms,  Chas.  G. 

Thied  Ciecuit. 

Sumter  County, 

Montgomery,  Jos.  H. 
Beynolds,  Mark 
Wilson,  H.  F. 

Clarendon  County. 

Wilson,  John  S. 
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SOUTH  OABOLINA  BAS  AasCXTIATION. 


Dozier,  Bichard 


Georgetown  OoutUy. 

Hazzard,  Walter 


Gilland,  T.  M. 


WUUanisburg  County. 
Hirsh,  M.  J. 


Caston,  B.  T. 
Keouedy,  E.  J. 
Mclver,  Edward 


Bonchier,  T.  W. 


FOUKTH  ClBCUIT. 

Chesterfield  County. 

McQueen,  John  M. 
Prince,  W.  L.  T. 


Martboro  County. 

Livingston,  Knox 


Baker,  E.  C. 
Boyd,  B.  W. 
Brown,  George  W. 
Branson,  W.  A. 


Covington,  P.  P. 
Harllee,  W.  W. 
Johnson,  J.  M. 


Clarke,  B.  B. 
Hay,  J.  T. 
Kennedy,  J.  D. 


Efird,  C.  M. 


DatiingtMi  County. 

Dargan,  E.  K. 
McNeill,  J.  P. 
Nettles,  J.  E. 
Nettles,  a  8. 

Marion  County. 

Montgomery,  W.  J. 
Woods,  C.  A. 

Fifth  Cibcuit. 

Ktrshaw  County. 

Nelson,  P.  H. 
Shannon,  W.  M. 


Lexington  County. 
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Batler,  M.  C. 
Evans,  N.  G. 
Gary,  Ernest 

Abney,  B.  L. 
Bairon,  J.  T. 
Bansket,  John 
Bouhani,  M.  L. 
Boozer,  A.  M. 
Clark,  W.  A. 
Haskell,  John  0. 
Haynsworth,  B.  C. 
Lyles,  W.  H. 
McMaster,  P.  H. 
Marshall,  J.  Q. 
Melton,  P.  L. 
Melton,  Samnel  W. 
Mnller,  Jacob  8. 
Muller,  Joseph  W. 


Bachanan,  O.  W. 
Doaglas,  Charles  A. 
Doaglas,  Alex.  8. 
Doaglas,  W.  Davis 
McCants,  J.  Glenn 

Allison,  E.  E. 
Connors,  C.  T. 

Brice,  A..  G. 
Gage,  George  W. 
Glenn,  J.  Lyles 
Hamilton,  S.  P. 


Edgefidi  County. 

Sheppard,  John  C. 
Simkins,  8.  McG. 
Tompkins,  A.  8. 

Richland  County. 

Patton,  H.  C. 
Pearson,  John  H. 
Pope,  Joseph  Daniel 
Ray,  A.  W. 
Eay,  Duncan  C. 
Rhett,  John  T. 
Robertson,  R  W. 
Shand,  Robert  W. 
Sloan,  John  T.,  Jr. 
Thomas,  J.  P.,  Jr. 
Verner,  J.  8. 
Weston,  P.  H. 
Williams,  G.  W.  M. 
Yonmans,  LeRoy  F. 

Sixth  Cibcuit. 

Fairfield  County. 

McDonald,  J.  Edwin 
Obear,  Henry 
Ragsdale,  E.  B. 
Ragsdale,  G.  W. 

LanoaMer  County. 

Jones,  Ira  B. 
Moore,  Ernest. 

Chester  County. 

Hemphill,  J.  J. 
Hemphill,  Panl 
Henry,  J.  K. 
Patterson,  Giles  J. 
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SOUTH  OABOLIKA  BAB  AaBOCIATION. 


Fioley,  D.  B. 
Hart,  James  F. 
McOaw,  Wm.  B. 


Blease,  C.  L. 
Caldwell,  J.  F.  J. 
Cromer,  Geo.  B. 
Hunt,  Walter  H.,  Jr. 


TarkCkmiUy. 

Spenoer,  C.  E. 
Wilson,  W.  B. 
Wilson,  W.  B.,  Jr. 

Setemth  Gibouit. 

Newberry  Comidy. 

Johnstone,  Gtoorge 
Mower,  George  8. 
Schampert,  O.  L. 


Ball,  B.  W. 
Ball,  W.  W. 
Dial,  N.  B. 
Farrow,  James 
Featherstone,  G.  C. 


Gulp,  C.  G. 
McKissick,  I.  O. 


Bomar,  E.  E. 
Carson,  B.  K. 
Duncan,  D.  B. 


Benet,  Wm.  Christie 
Bradley,  W.  O. 
Cason,  Samnel  C. 
Cothran,  Thomas  P. 
DeBrnhl,  Marshall  R 
Gary,  Eugene  B. 
Graydon,  Ellis  G. 


Laurent  County. 

Fergnson,  John  W. 
McGowan,  Frank  P. 
Simkins,  L.  W. 
Simpson,  Henry  Y. 
Watts,  Richard  C. 

Union  County. 

Manro,  William 
Mnnro,  Jas. 

Spartanburg  County. 

Hydrick,  D.  B. 
Simpson,  Stobo  J. 
Wilson,  Stanyarne 

Eighth  Cibouit. 

AVbemXle  County. 

Graydon,  Wm.  N. 
Klngh,  James  C. 
Lee,  William  A. 
Lyon,  James  Fnller 
McGk>wan,  Wm.  C. 
Miller,  Walter  L. 
Parker,  William  Henry 
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Broyles,  A.  T. 
Morray,  B,  B. 


J.  R 


AnderiHm  County. 

Prince.  Gteorge  E. 
Whitner,  B.  P. 


Oeonee  County. 
StribliDg,  W.  J.  Thompeon,  R  A. 


PUAens  County. 


GreenvUle  County. 


Ansel,  M.  P. 
Blythe,  Absalom 
OftperSy  John  O. 
Donaldson,  T.  Q. 
Furman,  Charles  M. 
Haynswortb,  H.  J. 
Hey  ward,  Jnllos  H. 
Mooney,  J.  A. 


Orr,  James  L. 
Parker,  Lewis  W. 
Perry,  W.  H. 
Shnman,  B.  M. 
Verner,  David  P. 
Wells,  George  O. 
Westmoreland,  George 
Williams,  W.  A. 
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LIST  OP   MEMBERS. 


Abbanged  Alphabetically. 


Names.  Post  Offices. 

Abney,  B.  L Columbia 

Aldrich,  Robert Barnwell 

Allison,  R  B Lancaster 

Ansel,  M.  F Greenville 

Ashley,  Walter Aiken 

Bacot,  Thomas  W.. ...Charleston 

Baker,  B.  C...: Darlington 

Ball,  B.  W :....•. Laurens 

Ball,  W.  W.,  Jr Laurens 

Bates,  George  H Barnwell 

Barron,  J.  T....! Columbia 

Bellinger,  E.  H Barnwell 

Blythe,  Absalom Greenville 

Bellinger,  G.  D.. Barnwell 

Bausket,  John Columbia 

Benet,  W.  C Abbeville 

Blease,  C.  L Newberry 

Boggs,  J.  E Pickens 

Bolger,  H.  L.  P Charleston 

Bomar,  E.  B Spartanburg 

Bonham,  M.  L Columbia 

Boozer,  A.  M Columbia 

Bonchier,  T.  W ....Bennettsville 

Boyd,  R.  W Darlington 

Boyle,  Charles , Summerville 

Bradley,  W.  O Abbeville 

Brawley,  W.  H Charleston 

Brioe,  A.G Chester 

Brown,  Gteorge  W Darlington 

Broyles,  A.  T Anderson 
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Brunson,  W.  A ....;.... Plorencje 

Bryan^  J.  P.  K .Dharleston 

Bnchanan,  O.  W .....Winnsboro 

Bais^  G.  Lamb Cbarlestoo 

OaperSj'^^ohn  G Colambia 

Caldwell,  J.  F.  J Newberry 

Gapi>elmann,  John  D Charleston 

Carson,  R.  K....* Spartanburg 

Cufion,  8.  C Abbeville 

Gaston,  R.  T Chesterfield 

Chisolm,  Robert. .Charleston 

Clark,  W.  A Columbia 

Clarke,  B.  B Camden 

Gonners,  C.  T Lancaster 

Cothran,  J.  8 Abbeville 

Cothran,T.  P Abbeville 

Covington,  F.  F... Marion 

Croft,  Greorge  W Aiken 

Cromer,  George  B Newberry 

Calp,  C.  C Union 

Dantzle^,  M.  0 8t.  Matthews 

Dantzler,  C.  G Orangebnrg 

DargaD,  E.  K Darlington 

Davis,   J.  E Barnwell 

DeBruhl,  Marbhall  P Abbeville 

DeSanssure,  Henry  A Charleston 

Dial,  N.  B. Laurens 

Dibble,  Andrew  C Orangeburg 

Dibble,  Samuel Orangeburg 

Donaldson,  T.  Q Greenville 

Dozier,  Richard •..Georgetown 

Douglas,  Charles  A WinnsbcMTO 

Douglas,  Alexander  8 Winnsboro 

Douglas,  W.  Davis Winnsboro 

Duncan,  D.  R Spartanboi^ 


Digitized  by  VjOOQIC 


24  80uth  oabolina  bab  association. 

Names.  Post  Offices. 

Barle,  Joseph  H Samter 

Bfird,  C.  M .Lexington 

Elliott,  William .Beaufort 

EmmaDael,  P.  A Aiken 

Evans,  N.  G Edgefield 

EvanSy  John  O Aik^i 

Farrow,  James Laarens 

Featherstone,  G.   G .*. .....Lanrens 

Fergoflon,  John  W Laarens 

Ficken,  John  F Charleston 

Finley,  D.  E York 

Fishbnrne,  W.  J Walterboro 

Fnrman,  Gharles  M Greenville 

Gage,  6.  W Chester 

(Jary,  Eugene  B Abbeville 

Gary,  Ernest Edgefield 

Gilland,  T.  M Eangstroe 

Glaze,  W.  L Orangeburg 

Glenn,  J.  Lyles Chester 

Gourdin,  W.  Moultrie Charleston 

Graydon,  Ellis  G Abbeville 

Graydon,  William  N Abbeville 

Gruber,  W.  B Walterboro 

Hamilton,  8.  P Chester 

HarUee,  W.  W Florence 

Hart,  James  P Yorkville 

Haskell,  John  C Columbia 

Hay,  J.  T Camden 

Haynsworth,  E.  C Columbia 

Haynswortli^  H.  J Greenville 

Hazzard,  Walter (Georgetown 

Hemphill,  J.  J Chester 

Hemphill,  Paul Chester 

Henderson,  E.  P Aiken 

Henderson,  D.  8 Aiken 
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Hendereou,  C.  G Walterboro 

Henry,  J.  K Chester 

Hey  ward,  Jalins  H Oreenville 

Hirsch,  M.  J Kingstree 

Howell,  M.  P Walterboro 

Hoot,  Walter  H.,  Jr Newberry 

HatBOD,  C.  J.  C Hampton 

Hyde,  Simeon,  Jr Charleston 

Hydriek,  D.  E Spartanbarg 

Inglesby,   Charles Charleston 

Izlar,  L.  T BlackvlUe 

Jenkins,  Hawkins  K Mt.  Pleasant 

Jervey,  Wm.  St  Jalien Charleston 

Johnson,  J.  M Marion 

Johnstone,  George Newberry 

Jones,  Ira  B Lanoaster 

Jordan,  O.  C Aiken 

Kelly,  W.  E Barnwell 

Kennedy,  R  J Cheraw 

Kennedy,  John  D Camden 

Klngh,  James  C Abbeville 

Lee,  Wm.  A Abbeville 

Lee,  A.  M.,  Jr Charleston 

Lee,  Bichard  D Sumter 

Livingston,  Knox JBennettsville 

Lofton,  8.  M McClellansville 

Lyon,  James  Fuller Abbeville 

Lyles,  W.  H Columbia 

McCants,  J.  Olenn Winnsboro 

McCaw,  W.  B .Yorkville 

McCrady,  'Edward,  Jr Charleston 

McCrady,  L.  DeB Charleston 

McDonald,  J.  Edwin Winnsboro 

McGowan,  Wm.  C Abbeville 

McOowan,  Frank  P Laurens 
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McHugh,  F.  L Charleston 

McKissick,  I.  G .Union 

Mclver,  Edward Cheraw 

McMa&ter,  F.  H ; Ck)lumbia 

McNeill,  J.  P Florence 

McQueen,  John  M ..Cheraw 

Magrath,  A.  G Charleston 

Magrath,  A.  G.,  Jr ^Charleston 

Maher,  J.  J Barnwel] 

Marshall,  J.  Q Colnmbia 

M^eltou,  P.  L Columbia 

Melton,  Samuel  W ...Columbia 

Memminger,  R.  W.,  Jr Charleston 

Miles,  Charles  Richardson Charleston 

.Miller,  Walter  L Abbeville 

Mitchell,  Julian Charleston 

Moise,  Marion Sumter 

Montgomery,  W.  J Marion 

Montgomery,  Joseph  H Sumter 

Mooney,  J.  A Greenville 

Moore,  James  W Hampton 

Moore,  Ernest Lancaster 

Mordecai,  T.  M Charleston 

Moss,  B.  H Orangeburg 

Mower,  George  S Newberry 

Muller,  Jacob  S Columbia 

MuUer,  Joseph  W Columbia 

Munro,  James Union 

Munro,  William Union 

Murphy,  W.  Perry ..Walterboro 

Murray,  E.  B Anderson 

Nathans,  J.  N Charleston 

Nelson,  P.  H Camd^ni 

Nettles,  J.E Darlingtxm 

Nettles,  C.S... Darlington 
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Obear,  Henry WiDosboro 

Orr,  James  L Greenville 

Parker,  I^ewis  W Greenville 

Parker,  Wm.  Henry Abbeville 

Parker,  Wm.  H.,  Jr Charleston 

Patterson,  Giles  J Chester 

Patton,  H.  C Colnmbia 

Pearson,  John  H Colnmbia 

Perry,  J.  Lamb Charleston 

Perry,  W.  H Greenville 

Pope,  Joseph  Daniel Columbia 

Prince,  G.  E Anderson 

Prince,  W.  L.  T Cheraw 

Purdy,  R.  O Manning 

Bagsdale,  E.  B Winnsboro 

Bagsdale,  G.  W Winnsboro 

Ray,  Archibald   W Columbia 

Ray,  Duncan  C Colnmbia 

Raysor,  T.  M Orangeburg 

Reynolds,  Mark .Columbia 

Rhame,  J.  F Manning 

Rhett,  John  T Columbia 

Rice,  Benj.  T Barnwell 

Robertson,  E.  W Columbia 

Ratledge,  Benjamin  H Charleston 

Rntledge,  Benj.  H.,  Jr Charleston 

Sass,  G.  Herbert Charleston 

Sawyer,  Claude  E Aiken 

Schnmpert,  O.  L Newberry 

Shand,  Robert  W Columbia 

Shannon,  Wm.  M Camden 

Sheppard,  John  C Edgefield 

Shnman,  B.  M Greenville 

Simkinsy  L.  W Laurens 

Simkins,  S.  McG JSdgefield 
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Simons,  James Charleston 

Simons,  J.  Ancrum Charleston 

Simms,  Charles  C Barnwell 

Simpson,  Henry  Y Laarens 

Simpson,  Stobo  J Spartanburg 

Sloan,  JohnT.,Jr Columbia 

Smith,  H.  A.  M Charleston 

Smythe,  A.  T Charleston 

Spencer,  C.  E Yorkville 

Stribling,  W.  J ! Walhalla 

Summers,  A.  W Orangeburg 

Thomas,  J.  P.,  Jr Columbia 

Thompson,  E.  A Walhalla 

Tompkins,  A.  S Edgefield 

Trenholm,  George  M Charleston 

Verdier,  W.  J Beaufort 

Verner,  J.  S Walhalla 

Verner,  David  P Greenville 

VonKolnitz,  George  F.,  Jr Charleston 

Watts,  EichardC Laurens 

Wells,  George  G Greenville 

Westmoreland,  George Greenville 

Weston,  F.  H... Columbia 

Whitner,  B.  F Anderson 

Williams,  W.  A Greenville 

Williams,  W.M Columbia 

Wilson,  John  S Manning 

Wilson,  W.  B Yorkville 

Wilson,  H.  F Sumter 

Wilson,  W.  B.,  Jr Yorkville 

Wilson,   Stanyarne Spartanburg 

Woods,   C.  A Marion 

Woodward,  M.  B Aiken 

Youmans,  LeEoy  F Columbia 
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Yoamans,  A.  M Hampton 

Young,  Henry  E Charleston 

Total  Number  of  Members,  243. 


Members  Removed  from  State: 
J.  P.  Lesesne. 


Members  Resigned: 

J.  K.  Alston,  Theodore  D.  Barker, 

Sam'l  Ijord,  A.  C.  Haskell, 

H.  H.  Newton,  L.  W.  Perrin. 


The  members  of  the  Association  are  respectfully  reminded 
that  they  are  required  by  the  Constitution,  Article  VII.,  to 
sign  the  Constitution.  The  Secretary  will  give  the  members 
who  have  not  signed  it  an  opportunity  to  do  so  at  each 
meeting. 

LIST  OF  HONORARY  MEMBERS. 


{See  By-Law  VIIL) 

Hon.  Melville  W.  Fuller, 

Hon.  Henry  B.  Brown.  Hon.  Horace  Gray. 

Hon.  Stephen  J.  Field.  Hon.  Samuel  Blatchford. 

Hon,  Joseph  P.  Bradley.  Hon.  David  J.  Brewer. 

Hon.  John  M.  Harlan.  Hon.  Chas.  H.  Simonton. 

Hon.  Hugh  L.  Bond.  Hon.  Samuel  McQowan. 

Hon.  Henry  McIver.  Hon.  Y.  J.  Pope. 

Hon.  Jas.  F.  Izlar.  Hon.  Joseph  B.  Kershaw. 

Hon.  James  Aldrich.  Hon.  Isaac  D.  Witherspoon. 

Hon.  Thomas  B.  Fraser.  Hon.  William  H.  Wallace. 

Hon.  Joshua  H.  Hudson  Hon.  J.  J.  Norton. 
Hon.  L.  Q.  C.  Lamar. 
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LIST  OF  DECEASED  MEMBERS. 


Bettis,  Benj.  W. 
Blue,  J.  O. 
Bobo,  R  H. 
Bonham,  Richard  O. 
Baist,  Henry 
Calhoan,  Orville  T. 
Cohen,  J.  Barrett 
Bdwarda,  B.  W. 
Cteston,  T.  C. 
Hanckel,  Thomas  M. 
Hayne,  Isaac 
Jones,  John  B. 
Leitner,  W.  Z. 


McLnre,  T.  R 
McNeel,  John  M. 
O'Brien,  A.  P. 
Packer,  James 
Bion,  James  H. 
Sanders  W.  A. 
Simpson,  W.  D. 
Smith,  L.  Wardlaw. 
Snber,  C.  H. 
Thompson,  J.  S.  R 
Thompson,  H.  M. 
Wannamaker,  F.  M. 
Workman,  W.  H.  R 
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address  of 
George  W.  Croft,  Esq., 


President  of  the  Association. 


GenUemen  of  the  South  Carolina  Bar  Association: 

Another  year  has  rolled  around  since  oar  last  annual  meeting, 
and  we  are  again  assembled  in  this  hall  to  celebrate  the  seventh 
annual  convention  of  oar  Association.  The  movement  that  was 
first  made  to  organize  this  society  was  an  act  of  happy  inspira- 
tion, for  it  brings  together  yearly  the  members  of  the  profes- 
sion, and  affords  an  opportunity  for  the  gentlemen  of  the  bar 
of  the  entire  State  of  holding  this  social  and  literary  discoarse, 
and  of  renewing  friendships  and  forming  new  associations  among 
a  class  of  gentlemen  who  are  distinguished  alike  for  their  leam- 
iug  and  their  courtesy,  and  who  are,  also,  remarkable  for  their 
inflaence  in  society,  and  for  the  part  they  bear  in  shaping  the 
destiny  of  the  country. 

Judge  Blackstone  advises,  in  the  beginning  of  his  Ck)mmenta- 
ries,  that  all  gentlemen,  whatever  may  be  their  avocations  in 
Hfe,  should  incorporate  as  a  part  of  their  education  a  study,  at 
least,  of  the  general  principles  of  the  law  of  their  country. 

All  gentlemen  of  property,  or  who  become  of  any  prominence 
in  their  community,  are  sooner  or  later  in  life  placed  in  such 
circumstances  that  such  information  becomes  most  useful  to 
them.  And  all  men,  while  discharging  the  duties  of  a  citizen, 
are  often  placed  in  situations  where  a  general  knowledge  of  the 
law  is  almost  indispensible  to  an  intelligent  discharge  of  such 
duties — especially  those  who  may  be  entrusted  with  official 
position  in  our  towns  and  Counties,  and  the  jury  duty  to  which 
all  are  liable. 

These  observations  of  the  learned  author  are  entirely  correct, 
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and  are,  doabtlefls,  oonearred  in  by  every  one  who  has  giveo 
the  matter  dae  consideration. 

In  a  country  possessing  a  form  of  government  as  oors,  where 
the  duties  of  dtisenship  are  cast  upon  every  man  alike,  aixl 
where  the  avennee  of  employment  and  preferment  are  open  to 
the  whole  people,  it  is  manifestly  of  far  more  importance  to  the 
citizen,  than  it  is  in  other  conntries  where  the  instltntions  of 
government  are  different;  and  it  is  to  be  r^retted  that  this 
branch  of  study  is  not  more  generally  taught  in«  our  colleges 
and  other  places  of  learning.  In  the  busy  life  that  is  ind- 
dent  to  those  who  live  in  the  closing  year  of  th^  nineteenth 
century,  one  hardly  finds  time  to  devote  his  attention  to  other 
branches  of  study  than  those  which  lead  to  the  channel  of 
thought  and  training  which  pertain  to  the  avocation  he  in- 
tends to  follow  as  a  business;  and  in  one  section  of  the  nation, 
for  the  past  quarter  of  a  century,  but  few  have  h^d  the  op- 
X>ortunity,  if  they  were  so  inclined,  to  change  their  method  of 
education.  Hence  we  find  that  he  who  has  an  inclination  to 
practice  medicine  as  his  profession,  studies  only  that  branch, 
and  he  who  inclines  to  a  mechanical  life,  devotes  his  attention 
to  that  special  course  of  learning;  the  expectant  preacher  to 
divinity;  and  so  those  who  intend  to  follow  our  professioD,  pur- 
sue the  law.  And  as  this  society  is  composed  entirely  of  law- 
yers, I  propose  to  oficr  in  this  annual  address  some  observations 
upon  ''the  lawyer  as  a  citizen."  We  live,  gentlemen,  in  an  age 
of  a  rapidly  increasing  civilization.  The  decades  of  the  eight- 
eenth century  have  witnessed  greater  changes  and  more  pro- 
gress than  was  formerly  wrought  in  the  same  number  of  slow 
centuries  that  quietly  passed  away.  We  live  at  a  time  when 
the  effect  of  electricity  is  to  diffuse  by  magic  thought  and  in- 
formation over  the  whole  face  of  the  earth;  when,  through  the 
wonderful  agency  of  steam,  space  is  reduced  to  a  minimum,  and 
mankind,  if  not  already,  is  fEist  becoming  '^in."  The  effect 
of  modern  discoveries  upon  society  is  to  create  an  exchange 
among  all  nations  the  thought  and  learning  of  the  varioos 
people,  which  has  given  a  wonderful  impulse  to  the  advance- 
ment of  mankind. 
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In  the  world's  progress  there  are  three  distinct  classes  of  men 
who  have  controlled  and  lead  society  to  a  progressive  civiliza- 
tion. These  three  classes  have  at  different  times  in  long  periods 
of  the  world's  history  inflaenced  society  by  differences  in  the 
results  attained,  which  are  as  distinct  in  the  beneficial  effect 
npon  the  body  x)olitic,  as  the  difference  is  marked  between  the 
classes  who  at  these  periods  controlled  the  government 

First.  There  is  a  civilization  which  was  induced  and  brought 
about  by  men  of  military  genius  aud  the  great  warriors  who 
have  figured  in  the  past 

Second.  A  civilization  that  is  based  upon  religious  teachings 
and  influences,  which  was  lead  by  the  priesthood  and  supported 
by  ecclesiastical  domination,  and 

Thirdly.  That  civilization  which  is  founded  upon  the  just 
administration  of  the  law  and  the  equality  in  the  right  of  man- 
kind, and  is  now  and  always  has  been  controlled  by  men  of  our 
profession  to  a  greater  extent  than  all  other  classes  put  together. 

Let  us  now  consider  the  effect  produced  upon  society  by  these 
three  distinct  characters  of  civilization.  The  first,  or  that  pro- 
duced b3'  the  military  class,  is  the  oldest,  and  has  been  often 
illustrated  in  a  number  of  nations  in  different  sections  of  the 
world — ^but  from  whatever  nation,  or  to  whatever  period  of 
time  we  refer,  the  same  conditions  are  to  be  found  in  the  state 
of  society  whenever  dominated  by  the  military  classes;  and 
these  conditions  are  the  same  to-day  as  we  find  them  recorded 
in  the  earliest  history  of  mankind.  The  effect  of  a  civilization 
controlled  by  the  military  genius  of  a  nation,  may  be  illustrated 
by  the  conquests  of  the  Greeks  and  the  Macedonians,  when 
they  overran  their  barbaric  neighbors,  and  when  they  pene- 
trated Asia  and  subdued  the  horde  of  the  Persian  Empire,  and 
brought  that  vast  region  under  the  dominion  of  the  Doric 
rulers.  The  civilization  of  the  Oreek  at  that  period  was  domi- 
nant in  the  world;  and  although  it  had  attained  its  perfection 
through  the  influence  of  the  great  minds  of  that  and  preceding 
generations  who  were  distinguished  as  law- makers,  orators  and 
as  men  of  letters,  yet  all  such  leaders  were  of,  and  belonged 
essentially  to,  the  military  class.    The  greatest  statesmen  of 
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that  age,  sach  as  Solon,  Epaminondas  and  Themistocles,  we 
find  were  no  less  distinguished  as  mi]itar3'  commanders.  Plato 
and  Socrates  were  also  soldiers,  and  so  were  the  orators,  Pindar, 
Alcibiades  and  Demosthenes,  and  almost  all  the  other  great 
names  which  have  come  down  to  ns  from  that  period;  hence  we 
find  that  the  civilization  of  that  age  was  controlled  by  the  sol- 
dier portion  of  society,  and  while  posterity  is  greatly  indebted 
to  the  immortal  names  of  that  classic  period  for  philosophy, 
oratory  and  beauty  of  thonght  and  diction,  but  to-day  the 
Greek  civilization  lives  only  in  history  and  tradition  of  the 
past.  'No  form  of  government  growing  out  of  her  civilization 
will  bear  comparison  to  those  institutions  which  resulted  from 
the  influences  classed  under  the  third  head  of  this  discussion. 

Again,  in  subsequent  times^  the  rule  of  the  Boman  Empire 
was  extended  over  the  known  world;  conquest  followed  her 
eagles,  and  the  tramp  of  her  legiond  was  heard  in  every  clime 
and  every  land.  In  the  days  of  the  Bepublic,  the  conquered 
were  usually  clothed  with  the  rights  of  Boman  citizens,  and  in 
this  manner  strength  was  often  added  to  the  growing  nation; 
but  here,  as  in  the  case  of  her  predecessors,  the ''learned  Greeks," 
we  find  the  military  portion  of  society  of  that  age  in  control  of 
her  political  institutions,  for  the  greatest  Boman  statesmen 
were  also  her  greatest  warriors. 

While  Sylla,  the  Catos,  Pompey  and  Cssar  will  ever  be  illus- 
trious as  statesmen,  it  is  their  genius  as  soldiers  that  makes 
their  names  imperishable.  The  world  undoubtedly  owes  much 
to  that  ancient  empire  for  the  wisdom  contained  in  her  civil 
code  and  institutes,  the  work  of  her  illustrious  lawyers;  bat 
withal,  the  dominant  element  of  her  society  and  those  who 
controlled  her  political  institutions  belonged  to  the  military 
classes  of  the  population.  The  civilization  of  the  people  con- 
tinued so  long  as  the  legions  were  strong  enough  to  suppress 
opposition  to  the  Emperor.  The  decadence  of  the  Empire 
came  from  within — from  the  degeneracy  of  her  leaders — ^from 
dissension  that  always  grew  in  every  nation  where  the  govern- 
ment is  founded  upon  its  military  strength. 

The  glory  and  sti*ength  of  the  Latin  races  lives  only  in  the 
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remembrance  of  their  ancient  fame  and  the  classic  ruins  which 
serve  only  to  recall  their  once  national  grandeur.  Let  us  pass 
on  fix>m  ancient  to  modern  times.  We  have  to-day  nations 
whose  institutions  were  founded  by  and  now  sustained  by  these 
military  classes.  Standing  at  the  head  of  such  nations  is  the 
Bussian  Empire,  a  nation  whose  intercourse  with  the  outside 
world  is  limited,  and  who,  considering  the  great  number  of  its 
inhabitants  and  the  vastness  of  its  domain,  is  the  most  exclu- 
sive country  among  civilized  people.  Russia  is  essentially  a 
military  government,  and  from  our  knowledge  of  the  domestic 
condition  of  its  people  we  can  best  form  a  judgment  of  a  civil- 
ization founded  upon  such  influences.  Possessing  the  immense 
area  of  eight  and  a  half  million  of  square  miles  of  territory, 
equal  to  one-sixth  of  the  land  surface  of  the  world,  and  having 
within  her  borders  upwards  of  one  hundred  millions  of  inhabit- 
ants; with  a  fertile  soil  adapted  to  the  growth  of  nearly  all  of 
the  staple  products  of  the  world,  and  possessing  immense  min- 
eral wealth,  we  might  expect  to  find  this  powerful  nation  exer- 
cising a  potent  influence  in  all  quarters  of  the  earth — but,  to 
the  contrary,  she  occupies  comparatively  an  isolated  position, 
and  adds  but  little  to  the  world's  progress,  and  her  civilization 
is  a  blot  upon  the  enlightenment  of  the  nineteenth  century. 
Her  people  do  not  now  nor  have  they  ever  taken  the  lead  in 
the  scientific,  mechanical  or  social  advancement  of  the  human 
race.  The  &te  of  this  strong  nation,  completely  dominated  by 
the  military  classes  of  society,  has  ever  been  to  follow,  and 
that,  too,  very  slowly  and  at  immense  distances  behind  the 
other  nations  which  compose  the  family  of  civilized  countries 
of  the  world. 

It  is  said,  and  is  doubtless  true,  that  the  condition  of  Russia 
and  the  backward  state  of  her  civilization  is  due  to  the  fact 
that  the  form  of  government  has  always  been  a  centralized 
despotism — but  that  is  only  stating  the  effect  and  not  the  cause 
of  such  condition.  The  real  cause  of  such  a  civilization  is  at- 
tiibntable  to  the  one  &ct  more  than  all  others  besides,  that  the 
policy  of  the  nation  has  always  i)ermitted  the  military  classes 
alone  to  control  and  manage  the  government.    Such  a  state  of 
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society  never  &ils  to  create  a  despotism,  where  the  greatest 
oppression  of  the  masses  occurs,  and  where  the  least  national 
happiness  and  contentment  exists. 

If  we  turn  now  and  read  the  history  of  those  periods  and  of 
those  nations  where  the  government  has  been  controlled  by  the 
priests  and  the  religions  portion  of  society,  we  find  very  much 
the  same  condition,  but  produced  by  different  causes  and  dif- 
ferent influences.  It  is  a  remarkable  fact,  that  whenever  the 
priesthood  of  a  nation  has  controlled  its  public  policy,  Ve  find 
a  minimum  of  progress  is  made  in  the  advancement  of  civiliza- 
tion; and  still  more  remarkable  is  the  fact,  that  wherever  the 
priests  of  any  religious  sects  have  become  the  statesmen  who 
rule  a  nation,  more  intolerance  is  found,  severer  punishments 
inflicted,  and  less  liberty  is  enjoyed  by  the  people,  than  when 
the  power  of  government  has  been  entrusted  to  the  lay  portion 
of  society. 

Mr.  Buckle  has  truly, said,  in  his  interesting  work  .upon  the 
civilization  in  England,  that  those  countries  which  have  been 
ruled  by  the  priests,  or  by  men  because  of  their  religions  zeal, 
have,  with  rare  exception,  always  retarded  civilization,  and 
have  done  scarcely  anything  to  advance  the  progress  of  man- 
kind. This  is,  as  he  states,  owing  to  the  special  training  and 
habit  of  thought  of  those  who  form  that  element  of  society,  and 
whenever  they  became,  as  a  class,  the  representative  men,  and 
exclusively  govern  a  State,  progress  is  usually  retarded;  and, 
stranger  still,  those  who,  by  profession,  teach  makind  to  ask 
and  expect  mercy  of  the  Almighty,  and,  also,  promulgate  the 
doctrine  of  forgiveness  as  the  hope  of  salvation,  are  more  stern 
and  less  merciful  than  any  other  class  of  society  in  the  rule  of 
their  fellow- man. 

These  assertions  are  fully  verified  by  history.  They  are  not 
unjust  to  a  class  of  men  who,  as  individuals,  are  entitled  to  our 
profound  esteem,  and  who,  by  their  personal  virtues,  have 
usually  furnished  most  exemplary  lives  to  the  rest  of  their  fel- 
low-citizens, but  as  a  class  have  never  succeeded  as  rulers  in 
producing  a  civilization  which  has  been  progressive  or  amelio- 
rating to  society. 
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To  illustrate  the  troth  of  these  statements,  we  need  go  no 
farther  back  in  history  than  previous  to  and  daring  the  da^'s 
of  the  Inquisition  in  Spain.    The  annals  of  that  country  while 
she  was  priest-ridden  present  dark  and  bloody  chapters — cruel 
and  inhuman  punishments  of  her  citizens,  whose  only  crime 
was  non-conformity  to  the  established  religion  of  the  State — a 
stern  and  oppressive  government — while  the  populace  remained 
in  abject  ignorance  and  absolute  stagnation  in  national  progress. 
To  a  Ibss  degree,  but  very  much  the  same  state  of  society,  ex- 
isted iu  France  when  the  influenC'C  of  the  Church  was  supreme, 
and  the  country  dominated  by  the  priesthood.    The  t-errible 
catastrophes  which  have  befallen  that  fair  land  were  the  out- 
growth of  religioa')  persecution,  sanctioned  by  her  ecclesiasti- 
cal rulers,  which  culminated  in  the  horrors  of  the  massacre  of 
Saint  Bartholomew,  and,  finally,  resulted  in  the  loss  of  her  Pro- 
testant i>opulation,  who  were  compelled  to  take  refuge  in 
distant  lands.    These  are  the  most  striking  instances  of  the 
effect  upon  the  civilization  of  a  country  when  the  policy  of  the 
goverment  is  entrusted  to  and  controlled  solely  by  men  who 
follow  religion  as  a  profession.    In  both  of  the  countries  men- 
tioned, the  religious  rulers  were  of  the  Church  of  Bome;  but 
instances  of  the  evils  inflicted  upon  society  are  not  alone  con- 
fined to  those  cases  where  the  controlling  religion  has  been  of 
the  Bomish  Church;  for  whenever  we  read  in  history  of  any 
people  whose  statesmen  and  rulers  were  of,  or  influenced  mainly 
by,  the  priesthood  of  whatever  persuasion,  we  find  very  much 
the  same  state  of  society. 

£ven  England,  which  of  all  countries  in  Europe  was  the  less 
priest-ridden,  presents  notable  instances  of  cruelty  and  oppres- 
sion perpetrated  under  the  lead  of  her  religious  statesmen. 
Pirstj  the  Popish  statesmen  encouraging  the  persecution  of  the 
Protestant  subject,  then  the  Protestant  statesmen  causing  the 
Bomish  subject  in  return  to  be  oppressed;  then  the  Established 
Church  of  England  persecuting  the  Puritan,  and  the  Puritan 
in  return  persecuting  the  members  of  the  Established  Church; 
and  thus  each  government  in  turn  oppressed  the  citizen,  ow- 
ing to  the  faet  that  during  that  unhappy  period  the  controlling 


Digitized  by  VjOOQIC 


40  SOUTH  OABOLINA  BAB  ASSOCIATION. 

inflaence  in  the  Stato  was  almost  entirely  in  the  hands  of  men 
who  were  deeply  imbned  with  religions  creeds,  and  who  in 
their  zeal,  as  has  always  been  the  ease,  take  away  the  liberties 
of  a  people  in  the  name  of  the  dominant  sect,  and,  as  they  con* 
oeive,  for  the  salvation  of  those  whom  they  oppress. 

We  come  next  to  consider  what  influence  upon  society,  and 
to  what  extent,  have  the  members  of  the  legal  profession  as  a 
class  effected  the  x)rogress  of  enlightened  civilization. 

Lord  Bacon  says,  it  is  very  laudable  and  proper  in  *all  who 
belong  to  a  fraternity,  or  who  form  a  distinct  class  in  society, 
to  take  pride  in  their  calling;  and,  as  lawyei's,  all  members  of 
the  bar  naturally  feel  a  pride  in  their  profession.  It  is,  there- 
fore, interesting  and  gratifying  to  dii*ect  our  attention  to  the 
benificent  influence  that  the  legal  profession  has  had  npon 
society  when  they  have  controlled  the  policy  of  the  government. 

The  mental  training  of  gentlemen  who  are  bred  to  the  bar 
develops  most  those  faculties  which  enlarge  the  noblest  senti- 
ments and  impulses  of  the  human  heart.  To  the  men  of  this 
profession,  society  is  more  indebted  than  to  any  other  class  of  cit- 
izens for  the  growth  of  those  institutions  and  principles  of  gov- 
ernment which  have  within  the  last  two  centaries  made  Con- 
stitutional Government  a  reality,  and  free  institutions  the  birth- 
right of  the  various  nations  of  the  Western  Hemisphere.  Bat 
before  this  period,  even  as  far  back  as  the  most  ancient  times, 
is  to  be  seen  the  influence  of  those  who  addressed  themselves 
to  the  study  of  the  law.  The  people  of  Sparta  were  for  cen- 
turies distinguished  for  their  national  truth,  which  were  the 
teachings  of  the  code  established  by  Lycurgus,  their  great  law- 
maker. We  might,  in  this  connection,  again  refer  to  the  Bo- 
mans.  The  name  of  that  once  powerful  Empire  recalls  mach 
in  the  annals  of  history  to  excite  our  admiration  for  a  people 
attaining  such  a  high  degree  of  civilization  in  the  midst  of  bar- 
baric darkness.  The  glory  of  her  arms  and  conquests  make 
up  much  of  what  is  most  interesting  in  the  history  of  the  world. 
The  civilization  which  produced  her  temples  and  works  of  art 
has  perished;  the  effect  of  her  conqnests  are  unfelt  by  any  of 
the  many  countries  once  subject  to  her  sway.    The  Roman 
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people  themselves  have  passed  away,  and  the  land,  once  the 
home  of  that  sturdy  race,  finds  ao  identity  in  the  enervated 
Italiaus  who  now  occupy  that  historic  peninsular;  but  across 
the  dark  and  silent  centuries  which  separate  us  from  those 
distant  ages  comes  the  light  from  her  great  lawyers. 

The  genius  of  Gains,  Ulpian,  Papiuian,  Paulus,  and  Trilo- 
nian  was  not  duly  beneficial  to  their  era,  but  live  to-day  with 
all  the  force  they  possessed  two  thousand  years  ago.  In  speak- 
ing of  the  works  of  these  great  students  of  the  law  as  compiled 
in  the  Pandects,  Mr.  James  Brice,  Professor  of  Law  at  Oxford 
University  and  author  of  the  American  Ck>mmonwealth,  says: 
^'It  is  the  volume  which  we  now  call  the  Digests  or  Pandects, 
and  which  is  by  far  the  most  precious  monument  of  the  legal 
genius  of  the  Bomans;  and,  indeed,  whether  we  regard  the  in- 
trinsic merit  of  its  substance  or  the  prodigious  influence  it  has 
exerted  and  still  exerts,  the  most  remarkable  law  book  that  the 
world  has  seen." 

The  civil  law  forms  the  basis  of  the  greater  part  of  the  pre- 
sent judicial  system  of  France,  Germany,  Austria,  Italy  and 
the  other  enlightened  nations  of  Continental  Europe^  and  like- 
wise in  the  Eepublics  of  South  America.  And  thus,  while  it 
appears  that  all  else  from  Ancient  Eome  lives  only  in  history, 
the  influence  of  her  jurists  is  still  a  potent  and  active  force  in 
the  administration  of  the  affairs  of  mankind  in  the  greater  part 
of  the  civilized  world. 

Now  let  us  see  what  has  been  the  influence  of  the  lawyer  as 
as  a  class  upon  society  in  England  and  in  our  own  country, 
where  the  common  law  is  the  basis  of  the  judicial  system  of 
both  countries.  We  will  not  go  back  to  remote  periods,  where 
it  is  so  much  more  difficult  to  trace  the  effect  of  any  special 
class  of  society  upon  the  body  politic,  but  shall  confine  these 
observations  to  the  history  of  England  in  the  seventeenth  cen- 
tury. From  the  year  1640  to  1688  is  perhaps  the  most  notable 
period  of  English  history — notable  for  the  most  complete  and 
effectual  revolutions  which  have  ever  occurred  in  that  country. 
Both  originated  from  the  oppression  of  cruel  and  stupid  kings. 
The  first  revolution  soon  fell  under  the  control  of  the  military 
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leaders  of  the  PArliament  party — Charles  I.  was  deposed  and 
beheaded.  The  civil  war  was  bronght  to  a  sncoessfal  end  by 
the  Parliament  leaders,  the  Parliament  was  shorn  of  its  power, 
and  the  government  passed  absolutely  into  the  hands  of  Crom- 
well, one  of  the  greatest  commanders  that  has  ever  lived.  The 
policy  of  the  commonwealth  was  directed  solely  by  the  genius 
of  the  military  claases.  The  government  was  strong  at  home 
and  powerfnl  abroad,  as  long  as  the  iron  rale  of  the  great*  Cren- 
eral  directed  the  councils  of  the  nation. 

While  the  revolution  had  deposed  a  tyrant,  no  steps  were 
taken  to  form  the  new  government  upon  a  Constitutional  basis. 
A  change,  it  was  true,  had  been  made  from  the  reign  of  a  weak 
and  corrupt  monarch,  and  in  his  stead  there  arose  a  strong 
centralized  power,  controlled  by  a  man  of  genius,  but  in  the 
foi*mation  of  whose  government  none  of  the  great  lawyers  of 
England  were  allowed  to  participate.  John  Hampden,  the 
noblest  patriot  who  resisted  the  despotism  of  Charles,  was  the 
central  figure  of  the  revolution  in  its  earliest  stage.  He  was 
bred  a  lawyer,  and  had  he  lived,  perhaps  the  first  revolution 
M'ould  have  been  permanent  in  its  results — for  he  had  resisted 
the  collection  of  ship  money  as  a  violation  of  the  Constitutional 
rights  of  the  subject — his  whole  efforts  were  to  maintain  the 
liberties  of  the  people  and  secure  them  by  proper  l^al  barriers. 
Hampden  fell  in  the  midst  of  the  war — his  influence  was  never 
felt  at  the  organization  of  the  government  under  the  Common- 
wealth, at  a  time  when  it  would  have  been  most  potent.  The 
government  then  established  under  the  supervision  of  Oliver 
Cromwell  partook  of  his  personal  traits — strong,  vigilant  and 
firm — but  it  had  not  for  its  corner-stone  those  cardinal  princi- 
ples which  secure  the  rights  and  liberties  of  the  citizen,  and 
which  are  so  well  appreciated  by  the  members  of  our  profession. 

Cromwell  died  and  the  Commonwealth  ceased  to  exist,  the 
kingdom  was  again  restored  to  the  Stewarts.  In  little  more 
than  a  quarter  of  a  century  the  revolution  of  1688  occurs,  and 
James  II.  was  driven  from  the  throne  of  England. 

The  formation  of  the  new  government  was  not  left  to  the  men 
who  had  dispersed  the  soldiers  of  James  upon  the  field,  for  on  this 
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oocafiion  the  leaders  of  the  revelation  were  of  the  lawyer  class. 
The  ^'Declaration  of  Bights,"  the  ''Bill  of  Bights,"  and  the 
''Act  of  Settlement,"  were  all  prepared  and  owe  their  passage 
through  Parliament  to  John  Sorren,  one  of  the  most  learned  and 
greatest  of  England's  lawyers.  In  marked  contrast  with  the 
revelation  of  1640,  nothing  was  now  left  to  chance  or  to  depend 
upon  the  whim  of  the  ruler  who  should  be  placed  upon  the 
throne.  The  Act  of  Settlement  and  other  measures,  through 
Sorren' s  efforts  then  passed  through  Parliament,  fully  protected 
the  rights  of  the  subject,  created  a  Constitntional  Government, 
and  secured  the  citizen  against  all  encroachments  on  the  part 
of  the  throne. 

This  last  revolution  gave  to  England  her  present  Constitn- 
tional Government.  The  measures  then  passed  which  perfected 
it  are  entirely  the  work  and  inspiration  of  the  lawyers  then  in 
Parliament;  and  are  so  broad  and  liberal  in  their  scope  as  will 
prevent  any^transgreBsion  apon  British  liberties. 

In  succeeding  years  Erskine,  the  foremost  advocate  of  Eng- 
land, vindicated  the  freedom  of  the  press,  and  with  patriotic 
eloquence  gave  the  death-blow  to  prosecutions  for  constroctive 
treason;  he  also  maintained  the  rights  and  independence  of 
juries  in  the  trial  of  libel  eases.  At  this  day,  when  we  can 
calmly  review  the  contests  which  then  agitated  the  British 
Government  and  we  behold  its  effect  upon  the  liberties  of  the 
English  people,  we  can  realize  the  &ct  that  no  class  of  men  in 
the  parsait  of  their  calling  produce  such  beneficial  results  apon 
the  wel&re  of  society  as  the  members  of  the  legal  profession. 

What  has  been  said  of  the  influence  of  the  jurist  and  lawyer 
in  ancient  times  and  in  England,  is  more  apparent  when  con> 
sidered  in  reference  to  the  American  Union. 

Without  boasting,  we  can  truthfully  claim  the  greatest  coun- 
try on  the  &ce  of  the  earth.  Its  favored  situation  in  the  tem- 
perate zone — its  great  fertility — ^its  exhaustless  wealth  of  nune- 
rals  and  resources — its  vast  domain — ^make  it  the  fidrest  and 
greatest  land  ever  ruled  by  one  people.  But  the  pride  of  the 
American  citizen  is  &r  greater  in  the  institution  of  freedom 
which  we  possess  than  in  the  physical'  resources  of  the  country* 
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Oar  form  of  governineDt  is  the  most  perfect  that  mankind  has 
yet  attained.  The  opportnnity  for  its  existence  began  at  the 
close  of  the  Bevolutionary  War,  which  established  the  inde- 
^pendence  of  the  Colonies. 

The  confederation  of  the  Colonies  into  a  Union  was  tiie  only 
means  of  perpetuating  the  liberties  gained  at  the  price  of  the 
many  sacrifices  made  in  the  long  war  just  passed  throngh.  To 
Thomas  Jefferson,  James  Madison,  Alexander  Hamilton  and 
John  Jay,  more  than  to  all  others  besides,  is  due  the  credit  of 
creating  and  pei*fecting  onr  form  of  government.  They  were 
each  eminent  statesmen,  bat  all  alike  bred  to  the  law,  and  first 
gained  their  distiuction  by  becoming  illostrious  in  that  profes- 
sion. 

Both  Hamilton  and  Jay  became  eminent  lawyers  within  a 
few  years  after  their  entry  to  the  bar.  Madison  first  won  dis- 
tinction by  his  defence  of  the  religions  sects  who  were  prosecated 
in  Virginia.  Jefferson  early  attained  snch  a  reputation  as  a 
lawyer  as  showed  that  there  was  no  reward  at  the  bar  but  what 
was  within  his  reach;  in  the  first  year  of  his  practice  he  had  68 
cases,  in  the  second  year  twice  that  number,  and  in  the  fourth 
year  he  was  employed  in  438  cases  in  the  Superior  Courts  of 
the  Province  of  Virginia.  The  same  illustration  is  to  be  found 
in  the  history  of  our  own  State.  John  Butledge,  Charles 
Cotesworth  Pinckney  and  William  Henry  Drayton,  who  were 
more  instrumental  in  shaping  the  public  thought  and  the  des- 
tiny of  this  Colony  than  any  other  of  her  citizens  during  the 
Bevolutionary  period,  were  all  distinguished  lawyers.  So  was 
it  in  all  the  other  Colonies.  Besides  Jefferson  and  Madison  in 
Virginia,  there  was  Henry,  Pendleton,  Marshall  and  Wyth,  all 
distinguished  as  leaders  of  the  people  in  securing  our  Consti- 
tutional Government;  and  were  all  noted  members  of  the  pro- 
fession. We  might  still  go  on  and  point  out  the  illustrious 
names  in  our  State  who  have  in  subsequent  years  directed  the 
current  of  thought  and  controlled  the  destinies  of  our  people, 
and  we  should  name  Calhoun,  Hayne  and  McDnf&e — ^all  bred 
to  the  law  and  distinguished  lawyers.  And  still  further,  we 
may  yet  behold  upon  the  bench,  and  among  the  members  of 
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this  Society,  those  who  in  all  the  vicissitudes  of  war  sustained 
xipou  the  battle  field  the  honor  of  our  State,  and  who  in  the 
perplexing  times  that  followed,  which  were  woi-se  than  war, 
became  the  devoted  patriots  who  aroused  the  people  in  the  po- 
litical struggles  which  restored  the  rule  of  our  race. 

It  is  not  alone  as  statesmen  that  the  lawyers^  influence  is  felt 
in  society.  In  the  ordinary  afiEairs  of  private  life  the  true  law- 
yer wields  a  decided  inflnence.  In  every  community  the  i)eop]e 
are  more  or  less  affected  by  the  tone  of  the  character  of  their 
local  lawyers;  he  is  their  counsellor  in  all  that  affects  their  lives, 
their  liberties,  their  character  and  property.  He  occupies  a 
position  whose  responsibility  calls  for  not  only  a  technical 
knowledge  of  the  law,  but  also  a  sound  moral  sense  of  honor 
and  rectitude — ^for,  to  be  a  good  counsellor,  there  must  be  not 
only  a  wise  head,  but  a  true  heart  If  the  first  is  necessary, 
the  latter  is  indispensible.  There  are  occasions  in  the  discharge 
of  his  professional  duties  which  develop  the  most  heroic  quali- 
ties of  man.  There  can  be  no  better  example  of  true  courage, 
no  act  so  calculated  to  inspire  noble  sentiments,  than  he  who 
appears  at  the  bar  of  justice  to  defend  the  weak  against  the 
strong,  to  protect  the  innocent  and  punish  guilt,  to  vindicate 
virtue  and  denounce  calumny.  Such  scenes  that  often  occur  in 
our  courts  of  justice  are  wholesome  lessons  which  stimulate 
public  virtue.  I  have  nowhere  found  a  more  interesting  in- 
stance of  the  effect  of  such  scenes  than  is  narrated  by  Mr.  Mil- 
ler in  his  ^^Bench  and  Bar  of  (Georgia."  In  describing  a  great 
advocate^  the  author  says: 

'^The  scene  was  laid  in  Arkansas  or  Texas.  It  appears  that 
a  ridi  planter  had  insulted  the  wife  of  his  overseer.  She  made 
it  known  to  her  husband,  who  took  the  liberty  of  caning  his 
employer  on  sight  The  planter  some  days  afterwards  shot  the 
overseer,  killing  him  instantly.  He  was  prosecuted,  but  his 
money  saved  him  from  conviction.  In  the  meantime,  he  had 
spoken  slanderous  words  concerning  the  widow,  who  brought 
her  action  for  damages.  The  day  of  trial  arrived.  Sargeant 
S.  Prentiss  and  Albert  Pike  appeared  of  counsel  for  the  de- 
fendant   The  case  was  called  in  its  order;  and  such  was  the 
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array  of  influence,  the  great  wealth  of  the  defendant,  the  ability 
of  his  lawyers,  and  the  humble  condition  of  the  plaintiff,  that 
even  the  young  attorney  who  brought  the  action  shrank  from 
it  and  abandoned  his  client  to  her  fate.  The  Judge  sounded 
the  case  again;  no  one  responding,  he  appealed  to  the  gallantry 
of  the  bar.  There  was  walking  in  the  lobby  of  the  court  room 
a  slender,  woe-begone-looking  personage,  with  a  high  forehead, 
pensive  features,  thin,  compressed  lips,  and  wandering  blue 
eyes,  his  visage  of  sandy  complexion.  He  heard  the  api>eal, 
and  advancing  within  the  bar,  modestly  informed  the  Court 
that  he  would  represent  the  plaintiff.  All  eyes  were  turned  on 
the  stranger;  no  one  knew  him.  This  was  a  perplexing  mo- 
ment. The  Judge  i*emarked  that  no  gentleman  could  be  per- 
mitted to  act  as  counsel  without  a  commission  to  that  effect. 
The  stranger  drew  from  his  pocket  divers  pieces  of  parchment, 
bearing  signatures  and  Court  seals  from  Virginia,  G^rgia, 
Alabama,  Mississippi,  Arkansas,  Texas,  and  probably  from 
other  States,  conferring  on  John  Taylor  the  privilege  of  coun- 
sellor and  attorney  at  law,  and  solicitor  in  Chancery.  His 
name  was  then  entered  on  the  docket;  and,  asking  a  short  in- 
dulgence, he  found  some  one  who  kindly  gave  him  the  names 
of  the  witnesses,  who  answered  to  the  call.  He  opened  the 
case  by  reading  the  declaration  and  proving  the  words.  He 
said  but  very  little  more,  and  gave  way  to  the  defence, 

' 'Prentiss  made  one  of  his  fine  speeches,  expended  his  wit 
freely,  and  also  aimed  a  sneer  at  the  plaintiff's  counsel,  whom 
he  described  as  a  reckless  adventurer,  unable  to  live  by  his 
profession  in  any  one  of  the  States  in  which  he  had  been  inoau- 
tiously  licensed.  It  was  hardly  worth  the  labor  to  trample  upon 
such  a  pitiful  case,  supported  by  counsel  who  was  himself  an 
object  of  pity. 

**The  learned  Pike,  with  the  garlands  of  poetry  on  his  brow, 
rose  to  continue  the  argument  of  his  friend  Prentiss.  The 
character  of  the  plaintiff  was  denounced  and  that  of  the  de- 
fendant extolled.  The  obscure  attorney  who  had  volunteered 
came  in  for  a  share  of  his  piercing  wit  and  mischievous  humor. 
Here  the  speaking  for  the  defence  closed  with  a  flourish  of  ex- 
ultation. 
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"John  Taylor  stood  before  the  jury.  With  his  dear  piping 
voice,  distinct  in  every  syllable,  and  fall  of  feeling  and  intel- 
lect, he  took  np  the  evidence,  applied  the  law,  and  then  made 
himself  known.  He  ridicaled  the  faJL^  wU  and  valgar  impn* 
dence  of  the  opposing  eoansel,  until  even  the  gallant  Prentiss 
and  manly  Pike  felt  themselves  as  children  in  the  hands  of  a 
giant.  Court,  jury,  spectators,  bar,  all  gazed  with  wonder. 
Taylor  rose  higher  and  higher  in  his  flight,  until  he  had  the 
audience  spell-bound.  He  saw  his  advantage,  knew  his  power, 
and  felt  assured  that  the  jury  would  give  all  the  damages 
claimed  in  the  declaration.  He  then  turned  to  the  spectators, 
who  were  much  excited,  and  implored  them  hot  to  lay  violent 
hands  on  the  defendant — not  to  ride  Mm  on  a  rail — they  must 
forbear  from  doing  what  justice  prompted  on  the  occasion. 
Fifty  thousand  dollars  would  be  some  punishment  to  a  creature 
so  sordid,  and  let  him  live  to  endure  the  scorn  of  all  honest 
men.  The  jury  retired,  and  soon  gave  in  a  verdict  for  fifty 
Uumsand  dollars!    Taylor  was  immortal." 

The  practice  of  no  other  profession  affords  such  opportuni- 
ties of  effecting  the  public  by  object  lessons  than  the  various 
trials  which  occur  in  the  practice  of  the  law.  The  fact  that 
courts  of  justice  are  always  held  with  open  doors,  gives  pub- 
licity to  its  proceedings,  which  never  fails  to  impress  the  spec- 
tator with  the  manner  in  which  justice  is  administered;  and  as 
mankind  naturally  sympathizes  with  the  right  and  truth,  the 
Court  House  becomes  the  means  of  imparting  wholesome  and 
good  impressions  upon  the  community;  therefore,  those  who 
prepare  themselves  to  take  part  in  such  proceedings,  as  Judge 
Cooley  says,  ^'must  not  forget  that  he  is  fitting  himself  to  be  a 
minister  of  justice,  and  that  he  ever  is  to  himself,  to  those  who 
shall  be  his  clients,  to  the  Courts  he  shall  practice  in,  and  to  so- 
ciety at  large,  that  he  cultivates  carefully  his  moral  nature,  to 
fit  it  fbr  the  high  and  responsible  trust  he  is  to  assume.  The 
temptations  of  dishonest  gain,  and  the  allurements  of  dissipa- 
tion, are  all  the  time  leading  to  shame  and  ruin,  from  the  ranks 
of  our  profession,  a  long  and  melancholy  train  of  men  once 
hopeful — perhaps  gifted;  but  the  true  lawyer  is  pure  in  life^ 
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coarteons  to  his  associates,  faithfal  to  his  clients^  jast  to  all; 
^  1"  4c  He  3|c  he  mast  observe  temperance,  be  master  of  his 
actions,  and  seek  in  all  things  the  approval  of  his  conscience,  if 
he  would  attain  the  highest  possible  benefit  from  tlie  fixbdy  of 
the  law.^^ 

Such,  gentlemen,  is  the  shrine  we  kneel  at;  you  are  the  vo- 
taries that  attend  the  altar;  let  this  your  Society  live  to  pro- 
mote the  sentiments  of  honor,  integrity,  and  virtue,  which  has 
ever  characterized  those  gentlemen  who  have  been  true  types 
of  this  noble  profession — a  profession  whose  influence  has  done 
more  towards  securing  Constitutional  Gk>vernment,  and  pro- 
tecting the  liberties  of  the  citizen,  than  any  other  class  of  so- 
ciety in  the  commonwealth. 


Digitized  by  VjOOQIC 


INDIVIDUAL     AND     PROFESSIONAL     ETHICS 
CONTRASTED. 


AN  ESSAY, 

Read  before  the  South  Carolina  Bar  Association,  December  xo,  1891,  by 

C.  A.  AVOODS,  Beq. 


The  greatest  obstacles  ever  encountered  by  honesty  and  jus- 
tice are  the  paralyzing  influence  of  prejudice  and  the  difficulty 
of  inrrospection.  Some  one  has  said:  ^HDur  passions  attack  us, 
and  we  resist  them  because  we  know  them  to  be  our  enemies; 
our  prejudices  imprison  us,  and  we  mistake  our  jailors  for  a 
guard  of  honor."  Buckle  remarks:  '*Men  who  are  perfectly 
convinced  of  the  accuracy  of  their  opinions  will  never  take  the 
pains  of  examining  the  basis  on  which  they  are  built  They 
look  always  with  wonder  and  often  with  horror  on  views  con- 
trary to  those  which  they  inherited  from  their  fathers;  and 
while  they  are  in  this  statue  of  mind  it  is  impossible  that  they 
should  receive  any  new  truth  which  interferes  with  their  fore- 
gone conclusions."  He  then  quotes  from  Descartes:  'Tor,  if 
we  would  know  all  the  truths  that  can  be  known,  we  must  in 
the  first  place  free  ourselves  from  our  prejudices,  and  make  a 
point  of  rejecting  those  things  which  we  have  received,  until 
we  have  subjected  them  to  a  new  examination*  We,  therefore, 
must  derive  our  opinions,  not  from  tradition,  but  from  our- 
selves." 

But  this  itself  leads  to  the  other  difficulty;  for  how  can  a 
man  stand  apart  and  look  at  and  through  himself  f 

The  citizen  of  one  country  in  visiting  another  has  thrust 
upon  him  its  national  faults,  and  can  state  them  with  fhll  and 
harsh  criticism  without  consideration.  The  frailties  of  a  neigh- 
bor are  regarded  ?rith  charity  or  intolerance,  according  to  dis- 
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position,  but  are  always  seen  with  clearness.  It  is  trne,  con- 
elusions  drawn  from  these  views  of  other  people  are  often 
warped  by  prejudice,  because  no  sufficient  allowance  is  made 
for  environment.  Men  of  culture— even  ignorant  men — in  one 
profession  or  occupation,  see  the  errors  and  sins  peculiar  to 
those  engaged  in  another,  much  more  strongly  than  they  can 
perceive  their  own.  Just  as  no  individual  would  ever  see  his 
own  faults  without  the  aid  of  his  friends  and  his  enemies; 
and  there  could  be  no  development  of  his  character  without 
criticism,  because  there  is  no  character  mirror  before  which  he 
can  stand  and  view  himself;  so  no  profession  is  apt  to  reform 
itself  as  long  as  it  ridicules  criticism,  and  refuses  to  accept 
the  aid  of  the  light  of  public  opinion. 

In  medicine,  the  allopathist  treated  with  contempt  the  ho- 
modopathist  as  a  quack  and  empiric,  but  the  medical  profession 
has  been  vastly  improved  by  the  adoption  of  unacknowledged 
homoeopathic  treatment,  forced  upon  its  consideration  from 
the  outside.  Within  our  recollection,  the  clergy,  as  well  as  a 
vast  megority  of  laymen,  r^arded  what  they  considered  fund- 
amental doctrine  laid  down  by  the  Church  above  criticism, 
and  denounced  all  doubters  who  criticised  as  atheists  and  ene- 
mies of  God;  and  yet  to-day  it  is  admitted  by  the  Christian 
world  that  honest  investigation  and  protest  from  outsiders  have 
forced  the  Church  to  search  deeper  for  truth,  and  resulted  in 
the  destruction  of  much  that  our  fore&thers  r^arded  vital, 
to  the  great  gain  of  religion. 

From  the  beginning  to  the  present,  no  profession  has  re- 
ceived more  constant  criticism — some  slanderous,  some  £etir — 
than  the  bar,  and  it  is  safe  to  say  that  upon  none  has  it  made 
less  impression.  The  reason  is  easy  to  find.  The  bar  has 
existed  and  flourished  only  when  there  was  a  degree  of  liberty 
and  culture,  audit  has  been  the  strongest  bulwark  of  individual 
freedom,  and  the  highest  professional  product  of  every  country's 
culture.  It  was  for  the  first  reason  indispensable^  andfor  the 
last  exclusive,  and  for  both  reasons  independent 

Many  attacks  upon  the  practice  of  law  have  been  &lse  and 
senseless,  invented  by  demagogues  for  political  purposes,  or 
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when  trafe,  have  been  applicable  only  to  lawyers  of  the  baser 
sort;  for  this  reason  the  bar  as  a  profession  has  been  inclined 
to  r^ard  all  criticism  nnfoanded,  and  because  of  its  exdn- 
siveness  and  independence  has  paid  little  heed  to  its  critics. 
But  if  it  sostains  itself  in  the  position  ascribed  to  it,  it6  mem- 
bers  mnst  view  themselves  in  the  light  of  this  criticism. 

This  is  a  day  of  law  reform,  and  nothing  has  so  engaged  and 
absorbed  the  minds  of  some  of  the  highest  and  best  men  of  the 
profession  as  the  effort  to  simplify  and  cheapen  the  adminis- 
tration of  law  by  legislative  codes,  and  even  judicial  decisions; 
and  what-ever  may  be  the  differences  of  opinion  as  to  the  prac- 
tical working  of  a  civil  code  which  undertakes  to  state  all 
the  law  so  that  '^  wayfaring  man  though  a  fool  need  not  err 
therein,"  no  one  will  dispute  that  the  agitation  has  been  pro- 
ductive of  much  good  in  pointing  out  the  inconsistencies, 
anomalies,  and  fictions  of  '^the  perfection  of  common  sense." 
But  if  the  ideal'  code  could  be  enacted  as  perfectly  suited  to 
the  customs  and  genius  of  our  people  as  the  Mosaic  law  has 
been  regarded  for  the  Jews,  yet  it  would  be  only  a  beautiful 
and  delicate  instrument  in  the  hands  of  men. 

If  the  bar  which  handled  such  a  code  should  be  capable, 
truth-seeking,  justice-loving,  it  would,  in  their  hands,  produce 
truth  and  justice,  and  bless  and  elevate  mankind;  but  if  the 
bar,  in  the  administration  of  such  a  code,  should  be  only  ad- 
vocates, ready  to  pervert  justice  and  destroy  truth  to  win  a 
cause,  it  would  benefit  society  no  more  than  the  most  delicate' 
surgical  instrument,  or  the  most  powerful  and  useful  drug,  ia 
the  hands  of  a  charlatan. 

Nobody  denies  there  is  much  truth  in  the  saying,  'the  best 
laws  are  those  which  are  best  administered,"  but  everybody  is 
ready  to  charge  some  one  else  with  responsibility  for  bad  ad- 
ministration. It  may  not  be  pleasant  to  shoulder  the  responsi- 
bility, but  it  is  a  practical  truth,  which  cannot  be  stated  too 
strongly  or  broadly,  that  in  every  free  country  the  lawyers  are 
principally,  almost  entirely,  responsible  for  the  administration 
of  law. 

No  civil  cause  is  ever  heard  in  a  Court  of  Beoord;  no  honest 
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man  goes  to  the  Court,  or  is  carried  there,  to  assert  his  rights; 
DO  knave  gets  or  retains  by  the  law  that  which  does  not  belong 
to  him,  except  by  the  aid  of  a  lawyer.  No  verdict  that  shocks 
the  sense  of  right  of  a  community  is  given  by  a  jury  that  has 
not  been  advocated  by  a  lawyer;  no  unequal,  morally  unjust 
decree  is  ever  pronounced  by  a  Judge  that  has  not  been  de- 
manded by  an  advocate,  under  the  letter  of  a  law. 

A  law  cannot  be  framed  which  will  not,  in  its  application  to 
particular  cases,  work  enormous  and  frequent  wrong,  unless 
modified  in  its  administration  by  the  moral  sense  of  the  citizen 
or  his  attorney.  For  instance,  the  puri>oee  of  the  Statute  of 
Limitation  is  to  protect  against  stale  claims,  which  may  have 
been  paid,  when  the  evidence  of  payment  has  been  lost,  mak- 
ing it  unreasonable  to  require  the  debtor  to  produce  such  evi- 
dence. It  was  not  intended  for  the  benefit  of  a  dishonest  man, 
to  enable  him  to  defeat  the  debt  of  a  kind  and  lenient  creditor, 
and  yet  he  may  compass  this  end,  if  he  can  get  a  lawyer  and 
plead  the  Statute,  and  often  does  so. 

Is  it  not  true  that  the  citizen  who  avails  himself  of  a  l^gal 
technicality,  or  suppresses  the  truth  to  pervert  justice,  is  held 
in  distrust  and  dishonor,  while  little,  if  any,  blame  is  visited  on 
the  learned  and  able  counsel,  without  whose  active  aid  it  could 
not  have  been  donef 

Is  it  possible  to  avoid  the  conclusion,  that  the  bar  has  enacted 
an  unwritten  code  of  ethics  much  more  liberal  to  its  own  mem- 
bers than  that  which  it  recognizes  for  the  public;  and  has  it 
not  actually  been  so  powerful  that  it  has  forced  mankind  to 
recognize  its  right  to  this  code  in  the  practice  of  its  professionf 
It  is  no  answer  to  say  this  code  of  ethics  has  been  adopted  only 
by  the  various  firms  of  Quirk,  Gammon  &  Snap,  and  Dodson 
&  Fogg,  settled,  we  are  glad  to  say,  sparsely  over  our  State-— 
for  this  is  not  true.  Every  man  is  entitled  to  have  a  just  cause, 
or  even  a  cause  where  the  right  is  doubtful,  represented,  but  he 
has  no  right  to  commit  a  flagrant  injustice,  under  the  forms  of 
law,  however  clearly  the  law  may  be  on  bis  side;  and,  there- 
fore, cannot  have  a  right  to  another's  aid  in  such  a  design — nor 
ought  a  lawyer  to  give  such  aid. 
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The  privilege  of  coaDsel  is  one  of  the  great  safegnards  of 
liberty  and  jastice,  and  it  is  jast  this  which  confers  dignity  on 
the  profession  charged  with  the  enforcement  or  defence  of  the 
rights  of  the  citizen.  The  independence  and  duty  of  the  bar 
was  vindicated  by  Thomas  Erskine  when  he  defended  Paine 
in  the  fBoe  of  a  storm  of  pnblic  indignation,  and  said  to  Lord 
Looghborongh,  who  attempted  to  dissnade  him  from  taking  the 
brief,  ''Bat  I  have  been  retained,  and  I  will  take  it,  by  €r— d.'^ 

This  brave  coarse  has  been  cited  as  a  precedent  to  jnstify  the 
advocacy  of  many  a  transparently  &lse  and  technical  cause. 
Bat  it  seems  even  Erskine  had  a  cnrioos  theory  of  professional 
daty.  Having  been  retained  by  a  certain  society  to  pix)8ecate 
a  poor  pabliBher  named  Williams  for  pnblishing  Paine's  ''Age 
of  Beason/'  and  having  secured  a  verdict  against  him,  while 
awaiting  the  sentence  of  the  Jndges  he  was  passing  one  day 
through  a  squalid  portion  of  London,  when  he  was  caught  by 
the  coat  and  almost  dragged  by  a  miserable  looking  woman 
into  a  mean  little  hovel  near  by.  There  he  saw  two  or  three 
unhappy  children,  victims  of  smallpox,  and  the  wretehed  man 
whom  he  had  convicted  sewing  together  religious  tracts,  by  the 
sale  of  which  he  hoped  to  keep  off  stervation.  Erskine  was 
most  strongly  touched  by  the  sight,  and  believing  it  was  the 
man's  poverty  and  not  his  will  which  caused  him  to  publish 
the  fiunons  work,  he  at  once  declined  to  be  longer  concerned 
for  the  prosecution,  and  returned  the  retainer.  Yet  he  says: 
*'If  I  had  been  engaged  for  all  or  any  of  the  individuals  com- 
posing this  society,  prosecuting  by  indictment  for  any  personal 
injury  punishable  by  indictment,  and  had  convicted  a  defend- 
ant, I  must  have  implicitly  followed  my  instructions,  however 
inconsistent  with  my  own  ideas  of  humanity  or  moderation, 
because  every  man  who  is  injured  has  a  clear  right  to  demand 
the  highest  penalty  which  the  law  will  inflict;  but  in  the  present 
instance  I  was  only  responsible  to  the  Crown  for  my  conduct. '' 
It  is  said  lavryers  cannot  be  judges  of  the  causes  they  repre- 
sent They  do  not  wear  the  ermine,  but  they  are  the  jndges 
of  the  justice  and  truth  of  every  cause  they  undertake,  just  as 
they  are  the  judges  of  the  right  and  wrong  of  their  own  individ- 
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aal  transactions,  and  tbey  have  no  dispensation  to  compass  or 
advocate  fraud,  oppression,  or  dishonesty  for  another  more  than 
ior  themselves. 

It  IS  trae,  t)iere  is  a  lai'ge  class  of  cases  where  the  side  of  jos- 
tioe  is  doubtful,  and  in  these,  collisions  of  opposing  minds 
do  tepd  to  elicit  truth  and  reach  justice.  But  there  is  also 
a  large  class  of  transactions  and  cases  which  the  letter  of  the 
law  more  or  less  clearly  sustains,  which  justice  and  honesty 
with  absolute  certainty  condemns.  Thesemay  need  legal  learn- 
ing and  astute  discussions  to  determine  the  law.  by  which  they 
are  controlled,  but  need  neither,  learning  or  discussion  to  tell 
where  truth  and  honesty  lie.  The  L^slature  cannot  make 
special  laws  to  relieve  the  hardship  and  injustice  of  particular 
cases.  The  Judges  and  juries  should  not  endeavor  to  bend 
the  law  in  order  to  administer  substantial  justice,  for  this 
makes  the  law  uncertain  and  leads  i^eopleinto  a  sea  of  doubt 
and  trouble,  and  for  this  reason,  when  the  effort  is  made,  the 
bar  bitterly  complains. 

When  the  great  machine  of  the  law  moves,  it  should  move 
in  straight  lines,  so  that  all  may  know  its  path  and  direction; 
but  the  bar  controls  its  machinery,  and  it  cannot  move  with- 
out its  hand,  and  that  hand  should  never  be  extended  to  touch 
the  springs  without  good  reason  to  believe  the  machine  wUl 
move  to  enforce  an  honest  right  or  crush  a  moral  as  well  as  a 
Icigal  wrong.  The  dignity  of  the  bar  is  measured  by  the  weight 
of  its  responsibility  in  this  respect,  and  the  degree  of  its  virtue 
by  the  degree  of  courage  and  honesty  with  which  it  discharges 
this  duty. 

Never  in  a  Court  of  Beobrd  is  the  Statute  of  Limitation 
pleaded  against  an  indulgent  creditor,  or  the  Statute  of  Frauds 
against  an  honest  contract;  never  is  a  railroad  wrecked  and 
the  small  stockholders  frozen  out  by  the  syndicate;  never  is  a 
trust  formed  and  the  property  and  business  of  others  destroyed; 
never  is  the  manifest  and  worthy  purposes  of  a  will  or  deed 
defeated  by  technical  rules,  without  the  aid  of  the  bar,  and 
often  of  its  more  famous  and  able  members.  As  long  as  the 
law  is  thus  administei^ed  by  the  bar.  Judges  will  endeavor  to 
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bend  the  law  to  their  conception  of  sabetantial  justice,  jariee 
will  distrast  the  argameut  of  advocates,  and  the  law  and  its 
practice  will  be  held  in  disrepate.  The  most  honorable  men 
have  tried  to  satisfy  themselves  by  reasoning  that  the  law  of 
the  transaction  is  theirs,  the  morals  their  clients;  bnt  this  does 
not  satisfy.  If  there  is  a  man  of  experience  in  this  Association, 
however  high  and  honorable,  who  does  not  keep  in  his  closet 
ghosts  of  causes  he  has  represented,  and  transactions  he  has 
either  actively  aided  or  permitted,  which  he  wonld  be  glad  to 
banish,  he  is  happy  indeed.  Is  there  not  a  longing  and  an  as- 
piration in  the  hearts  and  heads  of  the  purest  and  best  of  the 
profession  to  reach  a  higher  ethical  standard,  more  in  accord 
with  that  by  which  they  weigh  the  transactions  of  their  private 
livest  It  is  pleasant  to  know  much  progress  has  been  made  in 
this  direction.  The  bar,  as  a  whole,  discourages  litigation,  and 
contention  does  much  to  allay  strife  and  bring  about  peace  and 
good  will  and  truth.  But  is  there  not  something  more  to  be 
donet 

In  philosophy,  in  religion,  in  politics,  in  science,  in  finance, 
everywhere,  the  old  idols  are  being  shaken,  and  are  crumbling 
into  dust;  the  accuracy  of  the  old  landmarks  is  being  doubted 
and  measured;  old  creeds  are  being  tested  and  thrown  aside; 
is  it  not  time  for  the  practice  of  law  to  be  investigated,  tried, 
and,  if  need  be,  reformed! 

When  the  bar  prefers  truth  and  mercy  to  success^  the  en- 
forcement of  honesty  to  the  verdict  of  a  jury,  the  approval  of  a 
good  conscience  to  the  well-done  of  a  client,  the  vindication  of 
justice  to  a  &vorable  decree  upon  technicality;  when  it  presents 
to  the  adjudication  of  the  Courts  only  causes  which  are  l^ally 
or  morally  doubtful,  then  in  large  measure  will  the  reproaches 
of  the  law  cease,  and  the  hard,  unconscionable,  and  unjust  re- 
sults of  the  law  disappear. 
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NECESSITY  OF  PREPARATION  FOR  THE  BAR. 


AN  ESSAY, 

Submitted  to  the  South  Carolina  Bar  Association,  December  zo,  1891,  by 
^THOS.  M.  RAY80R,  Ksq. 


I  find  in  the  organic  law  of  our  Association  this  provision, 
'To  encoorage  liberal  edaoation  for  the  bar."  Among  the 
many  laudable  objects  for  which  it  was  formed,  there  is  no  more 
saving  principle,  nor  can  any  more  important  subject  claim  the 
thoughtful  attention  of  its  members. 

We  are  standing  in  the  gathering  twilight  of  a  century  that, 
with  all  its  faults,  has  been  more  marvellous  than  any  other  for 
the  progress  that  has  been  wrought,  and  the  good  that  has  been 
done  to  all  classes  and  conditions  of  men.  It  has  set  in  motion 
tremendous  forces  that  have  hurried  the  world  to  heights  never 
before  reached,  and  carried  civilization  to  its  highest  develop- 
ment. Its  most  marked  characteristic,  as  well  as  its  greatest 
glory,  has  been  the  ever  widening  and  universal  diffusion  of 
knowledge.  With  it  the  age  of  reason  has  come,  and  learning  is 
supreme.  All  of  these  things  confirm  the  wisdom  of  the  provi- 
sion, and  emphasize  the  necessity  of  the  most  thorough  prepara- 
tion for  the  exacting  and  difficult  work  of  the  lawyer.  Even 
more — if  the  bar  is  to  maintain  its  exalted  position,  if  its  mem- 
bers are  still  to  be  the  defenders  of  liberty,  and  the  torch-bearers 
of  the  world's  progress  in  thought  and  government,  they  must 
make  their  own  the  highest  and  broadest  education  possibly 
attainable. 

The  law  is  a  constantly  developing  science.  Its  growth  and 
development  find  parallel  and  analogy  in  the  growth  and  de- 
velopment of  civilization.  Every  change  in  the  ideas  of  right, 
of  accepted  public  policy;  every  improvement  in  the  mode  and 
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method  of  oondacting  the  enterprises  of  business;  every  scien- 
tific discovery  that  becomes  a  factor  in  economic  life,  is  im- 
pressed apon  and  incorporated  in  the  law.  There  is  a  contina- 
ons  process  of  adjustment  and  readjustment  to  changed  and 
changing  conditions.  Slow  perfecting  through  the  centuries, 
the  law  has  grown  from  the  first  rude  germs  of  the  clan  stage 
of  human  government  to  the  highest  evolutions  of  judicial 
science,  as  seen  in  the  incomparable  body  of  laws  that  is  the 
heritage  and  pride  of  the  English  speaking  peoples. 

The  standard  of  jurisprudence  should  of  necessity  rise  and 
keep  pace  with  the  progress  of  society  and  the  advancement  of 
government  to  adequately  fulfill  the  end  for  which  it  exists. 
And  if  it  does,  it  must  be  done  almost  exclusively  through  the 
instrumentality  of  the  bar;  for  the  lawyers  not  only  administer, 
but  in  a  large  measure  control  and  mould,  the  law.  This  is  a 
work  of  the  utmost  importance,  and  under  any  system  of  juris- 
prudence requires  the  earnest  efforts  of  the  best  and  wisest  men; 
but  it  is  peculiarly  so  under  the  conditions  of  our  government 
and  the  amaznig  growth  of  the  nation.  It  is  here  that  the 
largest  liberty  and  widest  freedom  is  guaranteed  to  the  indivi- 
dual. With  us  the  right  of  suffrage  has  t>een  extended  to  a 
I>oint  that  is  scarcely  without  limit  or  restriction,  and  is  well 
nigh  universal.  The  enormous  increase  of  commerce  and  its 
free  interchange,  obliterating  for  the  purposes  of  business  State 
linesf  the  diversity  of  industries  and  habits;  scientific  inven- 
tions; the  consolidation  of  capital  and  the  increase  of  corporate 
power,  all  originate  new  and  difficult  problems.  Then  there  is 
also  to  be  considered  the  dual  nature  of  our  government.  In 
addition  to  our  national  law-making  power,  forty-four  States 
legislate  for  themselves  on  subjects  over  which  the  National 
Government  fortunately  has  no  control.  The  same  number  of 
Courts  of  last  resort  construe  the  laws  for  each  State,  and  as 
many  Federal  Courts  sit  within  these  States,  exercising  a 
rapidly  increasing  and  often  concurrent  and  transferrent  Juris- 
diction over  the  same  people  and  the  same  subjects,  conflict 
of  opinion  is  unavoidable  and  uncertainty  follows.  Thus  are 
our  laws  both  diversified  and  multiplied  indefinitely — the  deci- 
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fiioDS  of  ODe  State  frequently  differing  from  those  in  another  on 
the  same  point  (although  every  State  except  one  is  under  the 
common  law),  producing  an  imperfect  system,  and  rendering  a 
harmonious  development  of  the  law  exceedingly  difficult,  if  not 
altogether  impossible.  If  the  defects  in  our  laws  are  to  be 
remedied,  and  if  the  science  of  general  jurisprudence  is  to  be 
advanced,  with  a  view  to  attaining  greater  uniformity  and 
more  certainty,  it  must  be  done  on  the  basis  of  philosophic 
knowledge.  For  it  is  only  those  who  know  the  law  as  it  exists, 
and  have  studied  the  great  historic  channels  through  which  the 
human  race  has  moved  and  is  moving,  that  can  hope  to  under- 
stand the  changes  that  are  needed,  and  the  things  to  be  labored 
for  in  the  next  stages  of  legal  and  social  progress. 

This  field  of  effort,  great  as  it  is,  for  whoever  promotes  the 
science  of  jurisprudence,  advances  the  causes  of  humanity,  be- 
longs equally  to  the  statesman,  and  does  not  fill  the  measure  of 
a  lawyer's  duty.  His  most  useful  and  important  work,  and 
the  one  in  which  the  State  and  society  are  most  intimately  con- 
nected and  deeply  concerned,  is  the  administration  of  justice. 
In  this  is  included  the  defence  of  the  weak,  the  protection  of 
private  rights  against  the  encroachments  of  power  under  the 
pretense  of  law,  and  the  guarding  of  the  citadel  of  human  life. 
It  is  here,  probably,  that  the  lawyer  wins  his  noblest  triumphs 
and  reai>s  his  richest  rewards. 

The  permanence  of  commonwealths  and  the  contentment  and 
happiness  of  the  people,  rest  ultimately  in  the  proper  adminis- 
tration of  justice.  There  is  no  surer  or  more  potent  remedy 
for  the  evils,  real  or  imaginary,  that  afflict  society.  The  dan- 
gerons  unrest  of  the  masses,  by  whatever  name  it  may  be  called, 
and  whatever  tendency  it  may  assume — Anarchy,  Socialism,  or 
Communism — is,  after  all  and  in  the  last  analysis,  but  the  cry 
for  justice  of  those  who  believe  themselves  oppressed.  The 
ability  and  purity  of  the  judiciary  are  powerless  to  secure  the 
&itbful  administration  of  the  law  without  the  aid  of  a  conscien- 
tious and  enlightened  bar.  It  is  in  the  power  of  the  lawyers, 
in  spite  of  the  purest  Judges  and  wisest  laws,  to  defeat  the 
right  and  establish  the  wrong;  so,  too,  with  a  corrupt  judiciary. 
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a  learned  and  conscientioos  bar  is  the  only  barrier  that  stands 
between  the  liberty  of  the  citizen  and  the  tyranny  and  iujnstice 
of  the  government.  *'The  fabric  of  justice  rests  npon  the  moral 
qnalities,  the  conrage,  independence,  and  learning  of  the  bar. 
!Nay,  more;  the  bar  is  in  fact,  thongh  not  in  name,  a  department 
of  the  government.  Its  functions  in  Court  are  equally  as  im- 
portant as  those  of  the  Bench  itself.  Its  members  originate  the 
entire  business  of  the  Courts,  conceive  and  give  form  to  the 
action,  prepare  the  testimony,  conduct  the  hearing,  and  pi*esent 
to  the  Bench  for  adoption  the  proper  solution  of  the  question 
raised;  and,  indeed,  they  are  largely  responsible  for  the  result. 
The  decisions  of  the  Federal  Supreme  Court  in  its  palmiest 
days,  in  the  time  of  Wheaton's  Reports^  were  due  as  much  to 
the  wonderful  bar  of  the  time  as  to  the  Bench.  The  judgment 
of  Marshall  and  Story  were  consequent  upon  the  labors  of 
Webster  and  Pinckney,  and'  their  compeers."  What  has  been 
said  as  to  the  decisions  of  the  Supreme  Couii}  of  the  United 
States  applies  with  equal  force  and  truth  to  those  profound 
opinions  of  our  old  Court. 

Such  is  merely  a  brief  outline  of  some  of  the  duties  of  the 
lawyer,  and  an  imperfect  presentation  of  his  influence  and 
power  in  the  administration  of  the  laws  under  every  civilized 
jurisprudence.  It  is  sufficient,  however,  to  show  the  dignity 
and  imx>ortanoe  of  the  profession,  and  that  none  can  hope  to 
win  or  worthily  wear  its  honors  without  bringing  to  its  service 
the  most  thorough  preparation,  combined  with  broad  scholar- 
ship and  high  culture.  Seeing  the  position  which  the  profession 
holds  in  relation  to  the  public,  it  is  of  the  utmost  importance 
to  the  people  as  well  as  to  the  bar  that  its  members  should 
possess  both  intelligence  and  character.  The  very  practice  of 
the  law  exacts  more  rigorously  the  acquisition  of  a  wider  range 
of  general  knowledge  of  a  practical  nature  than  any  of  the 
other  learned  professions,  not  to  speak  of  those  higher  attain- 
ments and  accomplishments  that  enable  a  lawyer  to  reflect 
credit  on  his  calling.  This  is  especially  so  in  our  State,  where 
the  practice,  as  a  general  rule,  does  not  admit  of  a  lawyer  de- 
voting his  entire  time  to  any  particular  branch  of  the  study,  so 
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88  to  become  a  specialist.  But  apart  from  that  scientific  stady 
of  the  law  that  can  alone  elevate  the  profession,  a  fair  knowledge, 
at  least,  of  the  principles  underlying  each  of  its  departments, 
together  with  sufiScient  training  to  make  jndicions  application 
of  them  to  the  varied  and  complicated  affairs  of  men,  are  abso- 
lutely necessary.  That  mnch  is  required  to  enable  the  practi- 
tioner to  advise  on  the  questions  that  are  daily  presented  to 
him,  without  positive  injury  to  his  clients.  Still,  and  certainly 
before  the  recent  Act  on  the  subject,  our  State  has,  to  put  it 
mildly,  been  exceedingly  merciful  in  its  requirements  for  ad- 
mission to  the  bar.  This  has,  no  doubt,  largely  resulted  from 
the  popular  idea  that  a  lawyer  cannot  remain  wholly  ignorant 
of  his  profession  and  continue  in  its  practice;  that  if  he  does 
not  acquire  sufficient  knowledge  of  it^  he  will  very  soon  be 
compelled  to  abandon  it— on  the  theory,  probably,  of  the  sur- 
vival of  the  fittest.  While  there  may  be  something  of  truth  in 
the  idea,  it  must  be  admitted  that  ignorant  and  unscrupulous 
men  have  it  in  their  power  to  do  both  the  profession  and  the 
cause  of  justice  infinite  harm  before  incompetency  drives  them 
from  its  ranks;  and  such  men  are  largely  responsible  for  many 
of  the  complaints  that  are  made  against  the  profession.  If  only 
the  interest  and  reputation  of  the  lawyer  were  involved,  his 
education  and  character,  invaluable  as  they  are  to  his  personal 
success,  would  be  of  small  consequence  to  others;  but  when  his 
relation  to  the  community  and  the  administration  of  public 
justioe  are  understood,  they  rightfully  become  subjects  of  con- 
cern to  the  State.  In  a  few  of  the  States  I  am  informed  that 
the  bar  is  thrown  open  to  all  citizens.  Such  a  provision  can 
surely  work  no  advantage  to  those  Commonwealths;  and,  toge- 
ther with  the  small  requirements  in  some  of  the  other  States, 
accounts  in  a  measure,  at  least,  for  the  overcrowding  of  the 
profession,  and  the  consequent  fact  that  the  great  mass  of  its 
members  are  becoming  mere  men  of  business,  real  estate  nego- 
tiators and  brokers,  managers  of  corporate  and  other  enter- 
prises, rather  than  lawyers.  By  way  of  contrast  and  suggestion, 
let  us  glance  at  the  lawyer  of  older  civilizations,  and  the  curri- 
culum of  preparation  for  his  forensic  career.    Naturally  the 
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Greek  and  Boman  lawyers  come  firat  to  the  mind,  as  they  corae 
ap  to  the  standard  of  Seneca,  which  expresses  the  ideal  relation 
of  the  lawyer  to  his  profession. 

It  is  true  that  Oreece  produced  no  great  codifiers  or  commen- 
tators, still  we  must  believe  that  the  stndy  of  law  was  carried 
to  its  highest  perfection  in  a  country  that  gave  to  the  profession 
both  Solon  and  Demosthenes.  The  one  marked  ont  the  princi- 
pies  of  free  popular  government,  and  merits  the  place  history 
hafi  accorded  him,  as  one  of  the  greatest  statesmen  and  wisest 
law-givers  the  world  has  ever  known.  It  was  on  the  founda- 
tions laid  by  him  that  the  Constitution  of  Athens  was  built, 
under  which  her  people  achieved  such  &meand  renown.  The 
other,  by  his  professional  learning  and  unrivalled  powers  of 
eloquence,  still  holds  the  first  place  among  the  advocates  of 
ancient  and  modern  times.  The  Greek  lawyer,  before  entering 
upon  the  duties  of  his  profession,  studied  diligently  under  the 
great  masters — special  attention  being  given  to  the  art  of  ora- 
tory, poetry,  and  philosophy.  The  peculiar  constitution  of  the 
Courts  of  Greece,  with  the  unprecedented  number  of  Judges, 
not  less  than  five  hundred  sitting  on  every  case,  exercising  the 
double  function  of  judge  and  jury,  opened  up  a  fruitful  field 
for  the  development  of  oratory,  if  not  for  the  philosophic  study 
of  the  law.  Under  the  no  less  peculiar  procedure  that  obtained 
in  her  Courts,  the  litigant  was  required  to  conduct  his  own 
case,  and  was  never  allowed  the  privilege  of  counsel  before  the 
Courts.  The  office  of  the  lawyer  was  not  only  to  advise  his 
clients  as  to  their  rights  and  remedies,  and  as  to  the  preparation 
and  conduct  of  their  cases,  but  also  to  write  out  elaborate  argu- 
ments or  speeches  for  them  to  deliver  before  the  Courts.  This 
necessitated,  of  course,  a  mastery  of  all  the  facts  and  details  of 
every  case,  with  a  full  knowledge  of  the  character  of  the  wit- 
nesses. These  speeches  were  in  most  instances  marvels  of  in- 
dustry and  learning;  they  were  prepared  with  the  utmost  skill, 
and  numbers  of  them  have  come  down  to  us  as  master-pieces  of 
art  and  oratory.  '  'The  learning  and  culture  of  the  bar  elevated 
the  profession  to  the  highest  i>osition,  and  invited  to  its  ranks 
the  most  gifted  men  of  Greece,  who  found  both  fiuue  and  for- 
tune therein." 
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Id  the  early  dAys  of  Borne  there  seems  to  have  been  no  stand- 
ard of  qualification  or  examination  required  to  enter  the  pro- 
fession; but  later  in  her  history,  and  notably  under  the  reign 
of  Jnstinian,  none  were  admitted  to  the  bar  until  they  had 
finished  a  long  and  difficult  course  of  study  under  authorized 
instructors.  Some  conception  of  the  ability  and  learning  of 
the  Boman  lawyer  may  be  formed,  when  we  consider  that  her 
elaborate  and  complete  system  of  laws  was  exclusively  the  cre- 
ation of  her  lawyers — not  in  the  capacity  of  legislators  and 
judges,  but  simply  as  counsellors  and  juris-consults.  Boman 
jurisprudence  owed  ite  origin  and  development  in  a  very  small 
d^ree  to  direct  legislation.  The  profession  of  law  in  Bome 
was  divided  into  two  branches  or  departments,  that  of  the 
juriS'OonsnIt  and  the  advocate,  who  divided  equally  its  honors. 
The  juris-consults  were  the  students  and  masters  of  the  science 
of  law,  and  seldom  appeared  in  the  Courts.  The  advocates 
represented  the  litigants  in  the  conduct  of  their  cases,  and 
made  the  arguments  before  the  Courts.  The  prodigious  labor 
which  the  advocate  underwent,  and  the  numerous  studies  he 
pursued  to  fit  himself  for  his  calling,  still  excite  wonder.  He 
gave  himself  to  the  study  of  his  profession  with  the  utmost  en- 
thusiasm and  most  incredible  industry,  and  furnishes  a  bright 
example  to  the  young  men  of  this  day  who  desire  to  excel  at 
the  bar.  It  would  be  interesting  to  give  in  detail  the  unsparing 
labors  of  the  greater  advocates,  in  acquiring  information,  in 
training  the  intellect,  and  in  improving  and  developing  the 
physique,  before  they  trusted  themselves  to  appear  before  the 
Court,  but  time  does  not  permit;  I  will,  however,  and  instead, 
adopt  the  eloquent  picture  of  the  Boman  lawyer,  so  exquisitely 
drawn  by  the  eminent  jurist.  Judge  Fenner,  and  to  whom  I  am 
indebted  for  what  has  been  said  by  me  on  the  same  subject: 

'The  Boman  lawyer,"  says  Judge  Fenner,  ^'as  we  know  him, 
stands  upon  the  same  level  with  the  philosopher,  the  historian, 
the  po^,  and  the  orator,  a  worshipper  of  truth  for  truth's  sake^ 
not  a  mere  vulgar  champion  in  law-suits  and  winner  of  causes, 
but  a  votary  of  law,  a  priest  of  justice.  To  the  advancement 
of  scienoe  he  subsidized  the  whole  domain  of  religion,  philoso* 
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phy,  history,  and  literatare.  No  pedantic  specialist  he*  no 
sciolist  oatside  of  his  profpssional  sphere,  he  was  a  sdiolar  to 
the  core,  a  master  not  ouly  of  general  learning,  bat  grammar, 
rhetoric,  and  philol<^y,  which  were  special  branches  of  his 
cnltnre.  The  parity  and  strength  of  the  Latin  tongue  sur- 
vived, in  the  writings  of  the  jans-consalts,  its  degeneration  and 
decay  in  every  other  branch  of  Roman  literatare."  Thns  have 
the  precepts  of  Bome^s  lawyers  perpetaated  her  empire  as  the 
qaeen  of  law  and  the  mother  of  justice. 

In  the  early  history  of  England,  the  knowledge  of  her  laws, 
as  well  as  their  administration,  was  confined  chiefly  to  the 
dei^y,  the  only  persons  of  learning  in  those  rnde  days. 

The  nobility  and  the  men  of  wealth,  owing  to  the  unsettled 
state  of  the  government  and  the  warlike  disposition  of  the 
times,  were  compelled  to  deliver  themselves  to  the  pursuit  of 
arms  rather  than  to  literature.  They  were  the  warriors,  the 
clergy,  the  scholars.  The  superior  learning  of  the  clergy,  to- 
gether  with  the  ignorance  of  the  people,  combined  to  give  them 
large  influence  and  authority,  and  invested  them  with  exten- 
sive jurisdiction  in  b6th  ecclesiastical  and  secular  afiairs.  The 
judiciary  of  England  was,  for  a  while,  chiefly  formed  from 
their  ranks.  After  the  edict  of  Henry  III.  forbidding  ecclesi- 
astics from  practicing  law,  its  study  and  practice  {Missed  into 
the  hands  of  laymen.  With  them  the  common  law,  which  had 
languished  under  the  influences  of  the  Norman  conquest,  again 
came  to  the  front.  It  was  not,  at  that  time,  taught  in  any  part 
of  the  realm,  nor  were  the  common  lawyers  admitted  to  either 
Oxford  or  Oambridge.  It  is  not,  therefore,  surprising  that  un- 
der this  condition,  and  impressed  with  the  necessity  of  careful 
and  thorough  preparation  for  the  bar,  that  the  lawyers  formed 
themselves  into  a  body  for  the  study  of  the  common  law  as  a 
science,  and  afterwards  established  a  university  of  their  own, 
known  as  the  now  &miliar  and  famed  Inns  of  Court  and  Chan- 
cery. It  was  at  these  seminaries  of  learning  that  the  great 
names  which  have  illustrated  the  English  bar,  and  adorned  oar 
jurisprudence,  received  their  legal  training.  The  course  of 
education  originally  pursued  at  the  Inns  of  Court  was  not  con- 
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fiued  solely  to  the  study  of  the  law,  for  even  at  that  time  the 
professioD  was  held  in  the  highest  esteem,  and  was  only  access- 
ible to  men  of  wealth  and  rank.  The  legal  edncation  of  the 
students,  it  seems,  was  for  a  while  seriously  neglected,  and  it 
was  only  deemed  necessary  for  them  to  keep  a  certain  number 
of  terms  and  eat  a  specified  number  of  dinners  at  their  inns,  to 
insure  their  call  to  the  bar;  but,  however  this  may  have  been, 
the  process  of  acquiring  knowledge  by  gastronomic  means 
no  longer  prevails.  More  stringent  regulations  have  been 
adopted  as  to  the  admission  of  students  to  the  Inns,  their  mode 
of  keeping  terms,  and  their  education  and  examinations. 

Before  a  person  can  now  be  admitted  as  a  student  at  any  of 
the  Inns  of  Court,  he  is  required  to  furnish  satisfactory  evi- 
dence of  the  sufficiency  of  his  general  education,  either  by 
passing  an  examination  on  a  prescribed  course  of  studies, 
which  includes  the  Latin  language,  or  producing  a  certificate 
showing  his  proficiency,  from  one  of  the  Universities  of  the 
United  Kingdom.  A  barrister's  legal  education  extends  over 
a  period  of  three  years,  and  a  satisfactory  examination  in  his 
legal  studies,  in  which  the  Boman  law  is  included,  is  required 
before  he  is  certificated  for  a  call  to  the  bar.  The  course  of 
edncation  pursued  by  the  student  seeking  admission  as  a  soli- 
citor of  the  Supreme  Court  is  different  from  that  required  of  a 
barrister,  and  affords  him  a  practical  acquaintance  with  the 
application  of  the  law,  combined  with  theoretical  knowledge. 
To  entitle  a  person  to  be  admitted  as  a  solicitor,  in  addition  to 
compulsory  examinations  in  general  as  well  as  legal  knowledge, 
both  of  which  are  broader  in  their  scope  and  purpose  than  those 
enacted  of  the  other  branch  of  the  profession,  he  is  compelled 
to  article  himself  to  a  practicing  solicitor,  and  remain  in  his 
office  for  five  years;  if  he  is  a  graduate  of  one  of  the  Universi- 
ties of  Oreat  Britain,  his  clerkship  is  reduced  to  three  years. 

The  English  bar,  in  the  historic  phase  of  its  work,  bequeathed 
to  the  service  of  humanity  the  great  body  of  laws  upon  which 
our  jurisprudence  has  been  built,  and  its  most  gifced  members 
were  the  prototypes  of  the  great  lawyers  who  adorned  the  bar 
of  oar  country  in  the  first  cycle  of  its  national  life. 
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Thus  has  the  profession  of  law  been  dignified  and  ennobled 
throughout  the  past  by  the  learning,  genius,  and  fidelity  of  its 
votaries,  and  thus  has  the  lawyer  been  the  central  factor  in 
every  civilization. 

The  lawyers  of  this  closing  centnry,  with  its  advance  in  both 
the  science  and  art  of  education,  should  not  merit  the  reproach 
applied  by  the  oratorical  philosopher,  Lord  Bolingbroke,  to 
those  of  his  own  day,  when  he  said:  ''A  lawyer  now  is  nothing 
more,  I  speak  of  ninety-nine  in  a  hundred,  at  least  *  *  ♦ 
But  there  have  been  lawyers  who  were  orators,  philosophers, 
historians;  there  have  been  Bacons  and  Clarendons;  there  will 
be  nouQ  such  any  more  till,  in  some  better  age,  true  ambition 
or  the  love  of  fiaime  prevails  over  avarice,  and  till  men  find  lei- 
sure and  encouragement  to  prepare  themselves  for  the  ex^-cise 
of  their  profession  by  climbing  up  to  the  vantage  ground,  as 
my  Lord  Bacon  calls  it>  of  science." 

The  exigencies  of  the  times  insistent  upon  higher  skill  and 
more  thorough  training  in  all  the  activities  of  life,  as  well  as 
the  interests  of  the  profession,  demand  that  the  successful  law- 
yer should  be  more  than  a  master  of  the  law.  He  should  also 
be  a  well-rounded  man — a  man  of  culture,  resource,  and  a&irs. 
These  demands  can  only  be  satisfied  by  encouraging  liberal 
education  for  the  bar;  and  liberal  education  can  be  best  encou- 
raged by  making  it  a  prerequisite  for  admission  to  practice. 
There  can  be  no  valid  objection  to  such  a  requirement,  and 
much  to  commend  in  thus  guarding  the  entrance  of  the  profes- 
sion. With  higher  education  in  the  reach  of  all,  it  could  not 
operate  as  a  hardship  on  the  worthy  and  deserving,  bat  would 
only  exclude  the  ignorant.    Experience  has  sanctioned  it. 

Many  of  the  most  noted  of  our  law  schools  require  applicants 
who  are  not  graduates  of  some  reputable  institution  of  learning 
to  pass  a  satisfactory  preliminary  examination  on  general  know- 
ledge before  they  are  admitted  as  students.  This  was  found 
necessary,  as  a  report  of  one  of  the  schools  states,  owing  to  the 
increasing  number  of  students  who  were  not  sufficiently  trained 
to  profit  by  the  instruction  given  in  the  school.  One  or  two  of 
the  States  also  require  a  preliminary  examination  on  a  pre- 
scribed course  of  studies.  It  is  my  purpose,  however,  to  show 
the  necessity,  rather  than  suggest  a  curriculum,  of  preparation 
for  the  bar. 
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WILLIAM  ALEXANDER  SANDERS. 

Mr.  S.  P.  Hamilton  spoke  as  follows: 

William  Alexander  Sanders  was  born  at  his  father's  planta- 
tion, on  Susey  Bole  Greek,  in  Chester  District,  this  State,  the 
date  of  his  birth  being  the  24th  of  December,  1846.  His  father 
was  Captain  Andrew  Sanders,  of  a  well-known  and  long-settled 
family  in  that  section;  his  mother  was  a  McAlilley,  a  niece  of 
the  Hon.  Samuel  McAlilley,  for  years  the  leader  of  the  Chester 
Bar,  who  became  renowned  in  1860,  by  a  singular  act  of  moral 
heroism  (was  he  right  or  wrongt)  in  voting  as  Senator  from 
Chester  District  against  the  call  of  the  Secession  Convention — 
alone  of  all  his  brother-Senatoi-s  and  alone  of  all  the  members 
of  both  houses  of  the  General  Assembly  of  South  Carolina. 
The  boy  Sanders  passed  his  early  life  upon  the  farm,  with  only 
scanty  and  occasional  opportunities  for  education  at  the  country 
schools  around. 

His  &ther  was  a  very  hot  Secessionist,  what  was  known  in 
those  days  as  a  Secessionist  perse — one  who  was  in  favor  of  the 
Stato  'Agoing  it  alone."  He  was  also  a  man  of  considerable 
martial  ardor  even  before  the  war^  as  he  commanded  for  many 
years  a  fine  volunteer  cavalry  company,  raised  and  organized 
among  his  neighbors.  In  his  house,  such  was  his  patriotic 
zeal,  that  no  one,  inmate  or  guest,  was  ever  i)ermitted  to  doubt 
the  right  of  Secession,  or  our  ultimate  success  in  case  of  a  war, 
and  to  any  such  recusant  he  became  ever  after  a  mortal  foe.  It 
was  nnder  such  influences  and  teachings  the  boyhood  of  our 
brother  was  passed,  and  it  may  be  said  that  he  took  in  with  his 
mother's  milk  the  tenets  of  the  extreme  State  Rights  school, 
and,  what  is  more,  he  adhered  to  them  throughout  life.  At 
the  time  of  Secession  he  lacked  but  a  few  days  of  reaching  his 
fourteenth  year.    His  father  became  a  Lieutenant  in  one  of  the 
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companies  of  the  6th  regiment,  S.  G.  Y.,  commanded  at  first  by 
Col.  James  H.  Bion,  once  President  of  this  Association,  and 
later  by  Col.  Charles  S.  Winder,  who,  as  Brigadier,  was  killed 
at  the  battle  of  Cedar  Bun  in  1862. 

William,  being  the  senior  of  the  Captain's  children,  was  left 
in  charge  of  the  family  daring  his  absence,  and  his  father's 
death  in  1861  seemed  to  make  his  place  as  its  head  permanent 
His  ears,  however,  were  always  pricked  for  news  from  Virginia, 
and  specially  from  the  6th  regiment.  The  battle  of  Seven  Pines, 
in  which  the  raiment  so  signally  distinguished  itself,  was 
fought  and  won,  followed  by  Gaines'  Mill,  Second  Manassas, 
and  Sharpsburg — inn  nmerable  tales  of  the  glories  of  war  reached 
the  ears  of  the  boy  on  the  &rm,  and,  as  his  mother  objected,  he 
determined  to  elope  and  join  the  regiment  in  Virginia.  The 
negroes  on  the  plantation,  noticing  his  peculiar  movements, 
divined  his  intentions,  and  reported  to  their  mistress  that  be 
was  about  to  depart.  His  mother,  with  great  good  sense,  sent 
for  him  and  told  him,  if  he  was  determined  to  go,  at  least  to 
wait  until  she  could  fit  him  out  properly.  When,  in  1864,  the 
Confederate  Congress  passed  an  Act  raising  the  age  of  conscrip- 
tion to  fifty  years  and  lowering  it  to  sixteen,  and  it  was  pre- 
sen  ted  to  President  Davis  for  his  signature,  he  said,  '1  sign 
this  bill  and  make  it  law  with  more  reluctance  than  I  can  ex- 
press, because  from  today  we  commence  to  use  up  the  seed 
corn  of  the  Confederacy."  Sanders  did  not  wait  to  be  over- 
taken by  that  law,  because  before  its  passage  he  had  already 
been  disabled  by  a  most  grievous  wound. 

Some  few  years  back  he  showed  me  an  excellent  photograph 
taken  of  himself  in  Bichmond,  on  his  way  to  join  the  6th  Fo- 
ment. He  is  arrayed  in  his  little  gray  jacket,  home  spun  and 
home  made  by  that  kind  mother,  with  a  few  gilt  palmetto  but- 
tons to  set  off  its  front,  and  in  the  hollow  of  his  arm  rests  a 
musket  of  the  Southern  Confederacy.  The  face  is  that  of  a  boy, 
but  with  every  expression  of  enthusiasm  and  resolution  stamx>ed 
upon  it,  the  two  leading  ch^iracteristics  which  go  to  make  up  a 
perfect  soldier.  On  inspecting  it  on  one  occasion,  I  said  to  him, 
<'My  friend,  with  your  talent  for  spending  money,  it  is  not 
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likely  yoa  will  leave  much  of  this  world's  goods  for  yonr  little 
children;  but  this  picture  (if  preserved)  will  prove  to  be  a 
priceless  inheritance  to  them — a  true  representation,  as  it  is,  of 
a  patriot  in  his  non-age — a  soldier  in  his  teens  and  one  of  the 
seed  corn  of  the  dear  old  Confederacy." 

He  joined  Company  I,  of  the  6th  regiment,  commanded  by 
his  kinsman,  Capt.  Wm.  McAlilley,  at  Fredericksburg,  shortly 
after  the  battle  at  that  place.  The  brigade  of  Gren.  Jenkins,  in 
which  was  the  6th,  went  with  Oen.  Longstreet  to  Suffolk 
and  Black  Water  in  the  winter  of  1863.  It  missed,  therefore^ 
the  battle  of  Chancellorsville,  and  when  Qeu.  Lee  invaded  Penn- 
sylvania, Gren.  Jenkins'  brigade  remained  at  Petersburg.  It 
was  ordered  to  Georgia  in  September,  1863,  with  Gren.  Long- 
street,  but  failed  to  reach  its  destination  in  time  for  the  battle 
of  Chickamauga.  That  brigade  became  a  part  of  Gten.  Fields' 
division,  and  accompanied  Gen.  Longstreet  in  his  blundering 
campaign  ai*ound  Knoxville.  Some  time  in  October,  the  6th 
raiment,  at  a  place  called  Campbello  Station,  on  the  Virginia, 
East  Tennessee,  and  Georgia  Bailroad,  was  pnt  in  position,  and 
the  men  ordered  to  lie  down  in  line  of  battle,  the  enemy  being 
immediately  in  front.  A  rifle  shell  from  a  &r-off  battery,  trav- 
elling with  its  spiral  motion  and  deadly  whistle,  plunged  into 
the  centre  of  Company  I,  killed  Leonard,  one  of  Sanders'  com- 
panions in  the  front  of  battle,  wounded  a  great  many  others, 
and  shattered  Sanders'  left  arm  from  his  finger-tips  nearly  to 
the  shoulder-joint.  He  was  carried  to  a  field  hospital,  and  his 
arm  taken  out  at  the  socket  of  the  shoulder-joint  by  Dr.  Fran- 
cis L.  Parker,  of  Charleston,  chief  surgeon  of  the  division,  as- 
sisted by  Dr.  B.  H.  Jordan,  surgeon  of  the  6th  r^ment  The 
Confederates  having  to  retire,  our  field  hospitals  fell  into  the 
hands  of  United  States  surgeons.  Sanders  always  said  he  was 
well  and  kindly  cared  for  in  the  hospital  of  the  enemy.  It  was 
considered  certain  that  he  would  die,  and  he  was  looked  upon 
as  so  mach  of  a  curiosity  from  his  youth  and  his  terrible  wounds, 
that  the  Msyor  General  commanding  visited  him,  and  ordered 
wholesome  nourishment  furnished  from  his  own  kitchen. 

The  boy -soldier  was  wholly  onterrified,  and  he  had  no  idea 
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of  dying,  and  by  a  strong  constitation  and  a  resolution  not  to 
die,  began  rapidly  to  improve.  As  soon  as  he  regained  a  mea- 
sarable  amount  of  strength,  the  idea  of  making  his  escape  took 
possession  of  his  mind.  This  intention  he  conveyed  to  a  fellow- 
soldier  in  the  hospital,  Irenus  Pope,  of  Fairfield,  whose  wounds 
were  nearly  healed.  A  movement  was  determined  on  by  the 
United  States  forces,  and  a  long  line  of  Confederate  prisoners 
waB  thrown  into  column  of  twos  to  march  off.  In  this  column, 
Sanders  and  Pope  were  put  side  by  side.  By  the  halting  of 
the  column,  the  wagon  train  was  run  up  alongside,  as  often  hap- 
pens. It  was  perfectly  dark;  the  ernard  was  on  both  sides  of 
the  prisoners,  but  there  was  nobody  beyond  the  wagons. 
Whispering  to  his  companion  that  the  time  had  come,  Sanders 
ducked  down  between  the  fore  and  hind  wheels  of  a  wagon, 
passed  out  on  the  other  side,  followed  by  Pope,  and  they  were 
fi-ee — but  in  the  dark,  without  food,  clothing,  or  shoes,  in  a 
country  most  of  whose  people  were  implacably  hostile  to  every 
Confederate,  and  where  bands  of  jay-hawkers,  plunderers,  and 
murderers,  made  war,  not  by  fighting  in  the  Union  army,  but 
by  rapine,  arson,  and  bloodshed  practiced  on  their  neighbors. 
In  the  night  the  two  were  joined  by  three  Sergeants,  who  had 
taken  advantage  of  a  like  opportunity.  This  little  band  started 
on  its  march,  making  Walhalla,  S.  C,  their  objective  point 
There  were  some  Confederates,  of  course,  in  that  country,  and 
they  were  what  were  known  as  *'true  blues;"  indeed,  it  was  a 
common  saying  of  the  time,  that  nobody  knew  what  a  true 
Confederate  was,  until  one  was  encountered  in  East  Tennessee. 
To  Sanders,  on  account  of  his  youth  and  maimed  condition, 
was  given  the  task  of  finding  out  havens  of  safety  among  these 
Good  Samaritans,  so  that  they  might  procure  directions  for  the 
route,  and  rations  for  the  march.  In  this  difficult  task,  he  ac- 
quitted himself  with  the  skill  of  a  detective.  The  five,  young 
in  years  but  skilled  in  strategy,  gradually  made  their  way, 
marching  all  night,  and  in  the  day  lying  by  in  the  mountain 
thickets.  The  whole  face  of  the  country  was  covered  with 
snow  and  ice,  and  the  march  was  slow,  painful,  and  tedious, 
especially  to  our  wounded  young  soldier,  for  a  large  abscess  had 
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formed  in  his  shoalder-joint;  he  suffered  agony,  and  was  in  the 
fear  of  instant  death  on  its  breaking.  He  toiled  on,  however, 
as  well  as  he  could.  Some  one  of  the  party  had  captured  an 
Enfield  rifle  and  some  cartridges.  They  came  at  last  to  a  river, 
which  crossed  their  path,  and  which  cou]d  not  be  avoided. 
There  was  but  one  ierry,  and  that  kept  by  the  Captain  of  a 
band  of  the  worst  villains  in  that  whole  mountain  region. 
There  was,  also,  but  a  single  boat  owned  by  this  notorious  jay- 
hawker,  which  the  wayfarers  saw  from  their  hiding  place  tied 
at  the  river  bank.  They  had  been  specially  warned  by  sym- 
pathizing Confederates  against  this  particular  man,  and  the 
strictest  caution  was  enjoined  on  them  in  approaching  the 
ferry,  so  a  vigilant  watch  was  kept  upon  his  movements  from 
ambush.  At  last,  after  watching  some  hours,  their  patience 
was  rewarded.  He  made  his  appearance,  emerging  from  the 
door  of  his  house  some  hundred  yards  away  from  the  ferry. 
He  slowly  walked  down  to  the  river  unarmed,  and  so  soon  as  his 
back  was  turned,  the  young  Confederates  rushed  between  him 
and  his  house;  when  he  turned  he  saw  that  he  was  covered  by 
a  rifle  in  the  hands  of  a  hated  grey -jacket.  The  demand  was 
made — a  passage  across  the  river  then  and  there,  the  boat  to 
be  managed  by  him — the  alternative,  instantaneous  death;  of 
course,  the  first  was  chosen,  and  thus  forced  he  took  them  into 
his  boat,  but  tried  twice  in  crossing  to  swamp  his  freight  in 
the  roaring  mountain-tide.  As  soon  as  they  were  landed  on 
the  further  bank,  the  thought  came  to  them  that  their  Palinu- 
rns  would  immediately  get  his  band  together,  and  pursue  them 
with  vengeance  and  murder  in  their  hearts.  This  proved  true, 
but  for  several  days  they  concealed  themselves  in  the  dense 
laurel  thickets  abounding  in  the  mountain  gorges,  and  finally 
eluded  pursuit.  The  exertions  undergone  by  Sanders  caused 
his  abscess  to  break,  and  gave  him  relief,  not  only  from  intense 
pain,  but  from  the  constant  terror,  for  many  days  upon  him, 
that  it  would  result  in  secondary  hemorrhage  of  the  arteries, 
and  put  him  in  a  mountain  grave  &r  from  human  habitation. 
The  party  arrived  safely  at  Walhalla,  after  a  three  weeks' 
march,  having  experienced  perils  and  hardships  incalculable. 
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Sanders  took  always  great  pleasure  in  reooonting  bis  flight 
and  journey,  as  it  is  quite  natural  for  one  to  take  exquisite  de- 
light in  the  recollection  of  dangers  escaped  and  difficulties  sur- 
mounted by  skill,  cunning,  invention,  and  coun^. 

Dr.  Parker  told  me  some  years  ago  that  a  young  man  entered 
his  office  in  the  city  of  Charleston  on  one  occasion  and,  pointing 
to  his  empty  sleeve,  said,  '^Doctor,  do  you  recollect  taking  off 
that  arm  in  East  Tennesseet"  The  Doctor  said  he  had  some 
difficulty  in  recalling  the  incident,  and  would  not  have  done  so 
but  for  the  veiy  extraordinary  operation  performed.  He  said 
he  was  with  Sanders  but  a  short  time,  as  our  army  had  to  move, 
and  the  latter  was  left  among  strangers.  It  was  a  desperate 
experiment  to  save  life,  he  said,  but  he  was  always  assured, 
whenever  it  recurred  to  his  mind  in  after  years^  that  his  young 
patient  must  have  soon  died. 

In  the  summer  of  1864,  Sanders  rejoined  his  r^ment  at  the 
Wilderness,  and  tried  as  well  as  he  could  to  do  duty  about  the 
camp.  In  the  fall  he  was  given  a  beneficiary  cadetehip  at  the 
Arsenal  in  Columbia,  under  Col.  J.  P.  Thomas.  On  the  ex- 
pected arrival  of  Sherman's  army,  the  cadets,  most  of  them 
boys  of  tender  years,  evacuated  Columbia,  were  disbanded, 
and  retired  to  their  homes. 

Aiter  peace  was  declared  and  order  restored,  Mr.  Sanders 
commenced  to  repair  the  defects  of  his  early  education.  He 
studied  and  prepared  himself  for  admission  at  Erskine  Ooll^;e, 
in  this  State,  and  to  maintain  himself  there  borrowed  the  money 
from  a  kind  friend  and  neighbor  of  his  father's  family.  He 
was  graduated  from  that  institution  in  1871,  and  at  once  com- 
menced teaching  school  in  Edgefield  some  time  and  again  in  his 
own  County.  From  his  earnings  he  contributed  not  a  little  to 
the  support  of  his  widowed  mother  and  her  children.  In  his 
leisure  he  studied  law,  and  in  1873  was  admitted  to  the  practice 
of  the  profession  before  the  Circuit  Court  at  Chester.  At  the 
outset  of  his  professional  life  he  became  my  own  partner,  and 
remained  so  for  two  years.  In  1875  he  was  appointed  by  Gov. 
Chambeiiain  one  of  the  Trial  Justices  for  the  County,  resident 
at  the  town  of  Chester.    He  became  also  about  this  time  asso- 
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ciated  in  the  practice  of  the  law  with  the  late  Charles  8.  Brice; 
then  with  Msgor  J.  F.  Hart,  of  YorkVille;  after  with  Mr.  F.  B. 
Whitlock,  and  finally  with  £.  Brooks  Sligh. 

In  1886  he  was  elected  Probate  Judge  and  held  the  ofQce  for 
two  years.  In  1888  he  offered  for  the  nomination  in  the  pri- 
mary election  for  Solicitor  for  the  Sixth  Circoit,  but  was  beaten 
by  the  present  incnmbent.  Accnstomed  as  he  was  to  sncceed 
in  all  his  aspirations,  he  felt  his  defeat  sorely  at  the  time,  and 
it  had  a  saddening  effect  on  the  few  following  years  of  his  life. 
His  career  was  a  most  remarkable  one.  By  his  force  and  energy 
he  had  at  one  time  secured  the  largest  practice  of  any  lawyer 
at  the  bar  of  Chester.  He  being  a  country  raised  boy,  the 
farmer  class  took  great  pride  in  him,  worked  for  his  success, 
and  gave  him  their  business.  At  one  time  he  was  remarkably 
successful  in  his  cases,  both  in  the  Circuit  and  Supreme  Court. 
He  was  no  student,  but  he  had  a  great  fund  of  common  sense, 
and  a  thorough  knowledge  of  men,  could  pick  up  his  law  as  he 
carried  on  his  case,  qualities  which  in  the  rough  and  tumble  of 
general  practice  go  a  considerable  way  toward  supplying  the 
deficiency  of  great  learning  in  the  profession.  Before  a  cx>untry 
jury  (and  he  usually  selected  such)  he  was  powerful — he  could 
get  down  to  the  understanding  of  men  of  ordinary  intelligence 
and  education  as  well,  if  not  better,  than  any  advocate  I  ever 
knew — and  before  such  he  rarely  failed  to  carry  his  point. 

He  was  a  devoted  son  of  his  native  State,  and  in  1876  gave 
invaluable  services  towards  her  redemption  from  the  rule  of  the 
stranger,  and  the  corruptions  which  had  fastened  on  the  body 
politic.  He  cherished  a  deep  affection  for  the  Southern  Con- 
federacy, and  he  was  an  implacable  foe  of  any  man  who  would 
say  aught  against  Jeff.  Davis.  He  used  to  say,  ^^I  begun  life 
ander  the  government  of  the  Confederate  States,  the  best  that 
ever  existed,  and  no  freer  people  can  be  known  of  in  history. 
I  was  never  so  happy  as  the  four  years  I  passed  under  its  laws 
and  institutions."  He  loved  a  Confederate  soldier  wherever 
he  found  him,  and  more  especially  those  the  survivors  of  his 
own  r^ment  It  was  mainly  by  his  exertions  that  a  Survivors' 
Association  of  the  6th  r^ment  was  formed,  and  he  was,  per- 
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haps,  the  chief  manager  of  an  excarsion  which  carried  back  the 
sarvivors  to  celebrate  the  annual  meeting  on  the  battle-field  of 
Seven  Pines,  where  they  and  their  brothers-in-arms  who  there 
fell  signalized  themselves  by  an  unrivalled  valor.  The  battle- 
flag  of  the  regiment,  tattered  and  torn,  folded  on  its  staff,  of 
which  he  was  custodian,  was  ever  leaning  against  the  wall  in 
its  chosen  place,  a  special  corner  in  his  office.  Bnt  niisfortane 
overtook  him  at  last.  He  lost  a  beloved  wife,  followed  by  the 
breaking  up  of  his  fomily  and  the  loss  of  his  property;  then 
came  disease — he  became  bereft  of  his  reason,  and  death  took 
him  from  this  earth.     Peace  to  his  ashes! 
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MEMORANDUM  OF  SUBJECTS   REFERRED   TO 
COMMITTEES. 


BeBolntion  with  reference  to  Delegates  to  State  Association 
from  each  Connty.    (See  page  4.)  Referred  to  Special  Committee. 


ANNUAL  ADDRESSES. 


YEAR.  NAME.  SOBJECT. 

1885.  John  P.  Dillon.    Uncertainty  in  our  Laws:  Its  Causes 

and  Bemedy. 

1886.  Thos.  M.  Cooley.    The  Influence  of  Habits  of  Thought 

upon  our  Institutions. 

1887.  Joel  Prentiss  Bishop.    The  Common  Law,  as  a  System 

of  Beasoning:  How  and  Why  Es- 
sential to  Good  Government:  What 
its  Perils  and  How  Averted. 


1888. •■ 

1889.  Kichard  M.  Venable.    The  Development  and  Present 

Condition  of  our  Law. 

1890.  Edward  J.  Phelps.    The  Relation  of  Law  to  Justice. 
1891. 


PAPERS  READ. 


1885.    Jos.  Daniel  Pope.    The  Life  Tenure  of  Judges. 

1885.  W.  W.  Harllee.  The  Importance  of  a  Separate  Organi- 
zation of  the  Criminal  Courts  of 
the  State. 

1885.     W.  A.  Lee.     The  Common  Law. 

1885.    J.  P.  J.  Caldwell.     Equity  and  What  it  is  Not. 
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YEAR.  NAME.  SUBJECT. 

1886.  B.  L.  Abney.    Some  Needed  Eeforms  in  Administer- 

ing  our  Laws. 

1887.  Edward  McCrady,  Jr.     Professional  Emoluments. 
1887.     Chas.  E.  Spencer.     Case  Law:  Is  it  an  Evil! 
1887.    James  Aldrich.  ,  The  Elees  of  the  Law. 

1889.    Jno.  P.  Thomas,  Jr.     The  Formation  of  Judicial  and 

Political   Sub-Divisions  in  South 
Carolina. 

1889.  W.  C.  McGowan.     Issues  from  Chancery. 

1890.  A.  M.  Lee.     Popular  Government,  and  Constitutional 

Limitations  to  Suffrage. 

1890.  Ealph  K.  Carson.     Homestead  and  Exemptions:  The 

Design  and  Effect  of  the  Law. 

1891.  C.  A.  Woods.     Individual  and  Professional  Ethics  Con- 

trasted. 
1891.    Thos.  M.  Eaysor.    Necessity  of  Preparation  for  the  Bar. 
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TRANSACTIONS 

OF.  THB 

EIGHTH  ANNUAL  MEETING 

OF  THB 

South  Carolina  Bar  Association 

HELD  IN  THE 

COURT  HOUSE  OF  CHARLESTON  COUNTY, 

Charleston.  S.  C, 
APRIL  29th,  1892. 


GENERAL  MINUTES. 

Friday,  April  29,  1892. 

The  eighth  annual  meeting  of  the  South  Carolina  Bar  As- 
'^i  ciation  was  called  to  order  by  the  President,  S.  P.  Hamil- 
ton, Esq.,  at  12  M,,  in  the  Court  House  of  Charleston 
County,  Charleston,  S.  C. 

Upon  motion,  the  calling  of  the  roll  of  members  was  dis- 
pensed with. 

The  President  then  delivered  his  annual  address. 

The  minutes  of  the  last  meeting  were  read  and  approved. 

The  General  Council,  through  Messrs.  A.  T.  Smythe  and 
George  S.  Mower,  recommended  the  election  of  the  follow- 
ing new  members :  D.  O.  Herbert,  W.  Gibbes  Whaley,  Frank 
R.  Frost,  Henry  Buist,  A.  S.  Farrow,  W.  W.  Hussey,  P.  A. 
Wilcox,  G.  G.  Thompson,  W.  F.  Stevenson. 

Upon  motion,  the  report  of  the  General  Council  was 
adopted,  and  the  nominees  were  declared  members  of  the 
Association. 
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The  next  business  was  the  election  of  members  of  the  Gen- 
eral Council. 

The  Secretary  then  read  his  Report. 

It  was  received  as  information. 

The  Treasurer  then  read  his  Report. 

Upon  motion,  it  was  referred  to  a  committee  of  three  to 
audit.  The  President  appointed  upon  this  committee 
Messrs.  C.  E.  Spencer,  L.  D.  B.  McCrady,  G.  S.  Mower. 

The  Executive  Committee  then  read  their  Report. 

The  next  business  was  the  reports  of  the  Standing  Com- 
mittees. 

The  Committees  on  Grievances,  on  Jurisprudence  and  Law 
Reform,  on  Judicial  Administration  and  Remedial  Proced- 
ure, on  Education  for  the  Bar  and  Admission  to  the  Bar,  and 
on  Commercial,  Interstate  aixi  International  Law,  made  no 
reports. 

The  Committee  on  Memorials  of  Deceased  Members  an- 
nounced the  death  of  Messrs.  F.  L.  McHugh,  John  T.  Rhett, 
Jas.  Farrow  and  Giles  J.  Patterson,  members  of  the  Associ- 
ation. 

Major  S.  P.  Hamilton  then  read  a  memorial  upon  Mr. 
Giles  J.  Patterson. 

The  next  business  taken  up  was  the  election  of  officers. 
(See  list  at  end  of  Minutes.) 

The  Association  then  adjourned  to  meet  at  the  Hibernian 
Hall  at  8  P.  M.,  when  the  annual  address  was  delivered  by 
the  Hon.  D.  W.  Voorhees,  of  Indiana.     {See  Appefidix.) 

The  Association  and  their  invited  guests  met  at  the 
Charleston  Hotel,  where  at  lo  P.  M.  about  75  sat  down  to 
dinner. 

After  dinner  was  over  the  President,  Maj.  S.  P.  Hamilton, 
left  the  chair  and  introduced  to  the  Association  the  newly 
elected  President,  Major  B.  F.  Whitner,  who  was  forthwith 
installed  as  President;  and  thereafter  the  Association,  on 
motion,  adjourned  sine  die. 

Jno.  P.  Thomas,  Jr., 
Secretary. 
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LIST  OF  OFFICERS 
1892-93. 


President, 

B.  F.  WHITNER, 

Anderson. 

Secretary, 

JNO.  P.  THOMAS,  Jr., 

Columbia. 

Treasurer, 

J.  Q.  MARSHALL, 

Columbia. 

Executive  Committee  : 

GEO.  S.  MOWER,  Chairman,  Newberry. 

W.  ST.  J.  JERVEY,  Charleston. 

C.  E.  SPENCER,  Yorkville. 

JNO.  P.  THOMAS,  Jr.,  ex  officio,  Columbia. 

J.  Q.  MARSHALL,  ex  officio,  Columbia. 


GENERAL  COUITCIL. 


B.  F.  Whitner,  Chairman  ex  officio. 
For  1st  Judicial  Circuit — A.  T.  Smj^he,  Charleston. 
"      2d       "  "         W.  Perry  Murphy,  Colleton. 

"      3d       "  "         Richard  Dozier,  Georgetown. 

"     4th     "  "        J.  E.  Nettles,  Darlington. 

"     5th     "  "         C.  A.  Douglass,  Columbia. 

"     6th      "  "        C.  E.  Spencer,  Yorkville. 

"     7th      "  "         G.  S.  Mower,  Newberry. 

"     8th      "  "         J.  S.  Cothran,  Greenville. 

Jno.  p.  Thomas,  Jr.,  Secretary,  ex  officio. 
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VICE-PRESIDENTS  AND  MEMBERS  OF  LOCAL 
COUNCIL. 


1st  Judicial  Circuit — Vice-President,  Chas.  Inglesby. 

Local  Council.  H.  A.  M.  Smith,  C.  G. 
Dantzler. 

2d  Judicial  Circuit — Vice-President.  Robt.  Aldrich. 

Local  Council,  A.  S.  Farrow,  M.  B. 
Woodward. 

3d  Judicial  Circuit — Vice-President,  R.  D.  Lee. 

Local  Council,  J.  P.  McNeill.  T.  M. 
Gilland. 

4th  Judicial  Circuit — Vice-President,  W.  J.  Montgo^le^^^ 
Local  Council,  R.  W.  Boyd.  R.  T.  Cas- 
ton. 

5th  Judicial  Circuit — Vice-President.  B.  L.  Abney. 

Local  Council,  P.  H.  Nelson,  F.  H. 
Weston. 

6th  Judicial  Circuit — Vice-President,  W.  B.  McCaw. 

Local  Council,  J.  Lyles  Glenn,  Ernest 
Moore. 

7th  Judicial  Circuit — Vice-President.  J.  F.  J.  Caldwell. 

Local  Council,  C.  C.  Featherstone,  D. 
E.  Hydrick. 

8th  Judicial  Circuit— Vice-President,  G.  G.  Wells. 

Local  Council,  W.  C.  McGowan,  G.  E. 
Prince. 
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MINUTES 


MEETING  FOR  REORGANIZATION 

HKLD  IN 

Hall  of  Representatives 

IN 

City  of  Columbia,  S.  C, 

ON  FEBRUARY  i,  1902. 


Columbia,  S.  C,  February  i,  1901 
A  meeting  of  the  members  of  the  South  Carolina  Bar  As- 
sociation for  the  purpose  of  reorganizing  and  re\'iving  the 
Association,  was  held  this  day  in  the  Hall  of  the  House  of 
Representatives.  Hon.  G.  Lamb  Buist  was  called  to  the 
chair  and  Mr.  F.  H.  Weston  was  requested  to  act  as  Secre- 
tary. 

Col.  Geo.  W.  Croft  was  elected  President  of  the  Associa- 
tion. Mr.  Jno.  P.  Thomas,  Jr.,  was  elected  Secretary,  Mr. 
\V.  D.  Melton  was  elected  Treasurer.  The  following  gentle- 
men were  elected  members  of  the  Executive  Committee: 
Messrs.  Geo.  E.  Prince,  W.  F.  Stephenson  and  T.  M.  Ray- 
sor.    The  following  new  members  were  elected : 

Hunter  A.  Gibbes,  M.  P.  DeBruhl, 

Thomas  B.  Fraser,  J.  H.  Hudson, 

David  W.  Robinson,  E.  M.  Rucker, 

J.  A.  Berry,  J.  Harden  Marion, 

J.  H.  Tillman,  W.  D.  Melton, 

W.  F.  Stephenson,  B.  P.  McMaster, 
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M.  H.  Moore, 
A.  H.  Dean, 
Huger  Sinkler, 
R.  S.  Whaley, 
W.  C.  Hough, 
J.  B.  McLaughlin, 


S.  G.  Ma>^eld, 
J.  T.  Seibels, 
M.  C.  Galluchat, 
W.  H.  Parker,  Jr., 
R.  L.  Weeks, 
W.  Turner  Logan. 


Mr.  Henderson  moved  that  the  rules  be  suspended  and  thai 
the  President  at  his  leisure  appoint  the  Vice-Presidents. 
Local  Council  and  Standing  Committees.     Carried. 

Mr.  Nelson  moved  that  the  Executive  Committee  arrange 
to  hold  the  next  annual  meeting  in  the  city  of  Columbia,  dur- 
ing the  next  session  of  the  Legislature.     Carried. 

F.  H.  Weston. 
Secretary  pro  tern. 
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TRANSACTIONS 

OP  THE 

NINTH  ANNUAL  MEETING 

OF  THB 

South  Carolina  Bar  Association 

HELD  IN  THE 

SUPREME  COURT  ROOM  IN  CITY  OF  COLUMBIA,  S.  C, 
ON  FEBRUARY  14,  1902. 


The  ninth  annual  meeting  of  the  South  Carolina  Bar  Asso- 
ciation was  held  this  day  at  1 1  A.  M.  in  the  Supreme  Court 
Room,  in  the  State  Capitol,  in  pursuance  of  the  action  taken 
at  the  meeting  held  on  February  ist,  1901 ;  the  time  and 
place  of  the  meeting  having  been  fixed  by  the  Executive 
Committee  in  pursuance  of  article  XL  of  the  Constitution. 
Upon  the  call  of  the  roll  of  the  members,  twenty-seven 
answered  to  their  names. 

George  W.  Croft,  Esq.,  the  President,  then  delivered  his 
annual  address.     (See  Appendix,) 

The  minutes  of  the  meeting  of  April  29,  1892,  and  of  Feb- 
ruary I,  1 901,  were  then  read  and  approved. 

Upon  motion,  the  following  Committee  on  Nomination  of 
Officers  was  appointed :  Messrs.  A.  M.  Lee,  S.  G.  Mayfield, 
P.  A.  Wilcox,  J.  M.  Johnson,  J.  S.  Vemer,  J.  K.  Henry,  R. 
K.  Carson,  and  M.  F.  Ansd. 

The  gentlemen  nominated  by  the  Committee  were  there- 
upon duly  elected.     {See  list  at  end  of  Minutes.) 

The  following  gentlemen  were  duly  elected  to  membership 
in  the  Association : 
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W.  S.  Blakeney, 
T.  Y.  Williams, 
J.  F.  Walker, 
Allen  J.  Green, 
Andrew  Crawford, 
Chas.  T.  Haskell, 
Wm.  Elliott,  Jr., 
E.  M-  Thomson, 
A.  W.  Thomson, 
W.  G.  Bdser, 
M.  L-  Smith, 
W.  H.  Townsend, 
S.  E.  McFadden, 
U.  R.  Brooks, 
John  G.  Capers, 
H.  H.  Evans, 
J.  A.  Berry, 
C.  D.  Jones, 
E.  L.  Herndon, 


J.  E.  Davis, 
W.  N.  Graydon, 
H.  P.  Green, 
E.  M.  Brayton, 
J.  M.  Spears, 
W.  Boyd  Evans, 
U.  X.  Gtmter, 
W.  D.  Mayfidd, 
W.  H.  Sharpe, 

D.  B.  Jennings, 

E.  O.  Woods, 
Adam  H.  Moss, 
Robt.  Lide, 

J.  W.  Bowman, 
A.  W.  Summers, 
I.  H.  Hunt, 
R  B.  Gary, 
Thos.  Talbird, 
J.  O.  Patterson. 


The  Association  then  adjourned  to  the  Hall  of  the  House 
of  Representatives,  where  at  8.30  P.  M.  the  annual  address 
was  delivered  by  Hon.  W.  C.  Benet,  before  a  large  and 
appreciative  audience.  The  subject  of  the  address  was 
"Oratory." 

At  the  conclusion  of  the  annual  address,  the  Association 
and  their  invited  guests  met  at  Wright's  Hotel,  where  at  9.30 
P.  M.,  the  annual  dinner  was  served. 

After  dinner  was  over,  the  President,  Mr.  George  W. 
Croft,  left  the  chair,  and  introduced  to  the  Association  the 
newly-elected  President,  Mr.  C.  A.  Woods,  who  was  there- 
upon installed  as  President;  and  thereafter,  on  motion,  the 
Association  adjourned  sine  die. 

Jno.  p.  Thomas,  Jr., 

Secretary. 
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LIST  OF  OFFICERS 
1902-1903. 


President, 
C.  A.  WOODS. 

Vice-President,  ist  Circuit, 
T.  W.  BACOT. 

Vice-President,  2d  Circuit, 
W.  B.  GRUBER. 

Vice-President,  3D  Circuit, 
MARION  MOISE. 

Vice-President,  4Th  Circuit, 
W.  F.  STEVENSON. 

Vice-President,  5TH  Circuit, 
P.  H.  NELSON. 

Vice-President,  6th  Circuit, 

J.  E.  Mcdonald. 

Vice-President,  jth  Circuit, 
GEO.  S.  MOWER. 

Vice-President,  8th  Circuit, 
GEORGE  E.  PRINCE. 

Secretary, 
HUNTER  A.  GIBBES. 

Treasurer, 
W.  D.  MELTON. 
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GENERAL  COUNCIL. 


1st  Circuit — H.  A.  M.  Smith.  * 

2d  Circuit — G.  Duncan  Bellinger. 

3d  Circuit — ^Jno.  S.  Wilson. 

4th  Circuit — ^J.  H.  Hudson. 

5th  Circuit — ^J.  S.  Sheppard. 

6th  Circuit — S.  E.  McFaddin. 

7th  Circuit — F.  P.  McGovvan. 

8th  Circuit— Thos.  P.  Cothran. 

Executive  Committee. 

F.  H.  WESTON,  Columbia,  S.  C. 
B.  H.  MOSS,  Orangeburg,  S.  C. 
T.  B.  ERASER,  Sumter,  S.  C. 

HUNTER  A.  GIBBES.  Secretary,  ex  officio,  Columbia, 
S.  C. 

W.  D.  MELTON,  Treasurer,  ex  oMcio,  Columbia.  S.  C. 


LOCAL  COUNCIL. 


1st  Circuit — Vice-President,  ex  officio,  T.  W.  Bacot. 
W.  Huger  Sinkler. 
T.  M.  Raysor. 

2d  Circuit — Vice-President,  ex  officio,  W.  B.  Gruber. 
J.  W.  Moore. 
E.  P.  Henderson. 

3d  Circuit — Vice-President,  ex  officio,  Marion  Moise. 
E.  L.  Wilcox. 
J.  P.  McNeil. 
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4th  Circuit — Vice-President,  ex  officio,  W.  F.  Stevenson. 
W.  J.  Montgomery. 
T.  W.  Bouchier. 

5th  Circuit — Vice-President,  ex  officio,  P.  H.  Nelson. 
M.  L.  Smith. 

C.  M.  Efird. 

6th  Circuit — Vice-President,  ex  officio,  J.  E.  McDonald. 
J.  S.  Brice. 
T.  Y.  Williams. 

7th  Circuit — Vice-President,  ex  officio,  Geo.  S.  Mower. 

D.  E.  Hydrick. 
James  Munro. 

8th  Circuit — Vice-President,  ex  officio,  Geo.  E.-  Prince. 
M.  P.  DeBruhl. 
J.  E.  Boggs. 


COMMITTEES  FOR  THE  YEAR  1902-1903. 


Education  and  Admission  to  the  Bar. 

T.  M.  Raysor,  H.  a.  M.  Smith,  J.  Hardin  Marion,  T. 
W.  Bouchier  and  J.  A.  McCui.i.ough. 

Commercial,  Interstate  and  International  Law. 

H.  J.  Haynesworth,  J.  P.  McNeill,  W.  B.  Gruber,  W. 
M.  Shannon  and  D.  E.  Hydrick. 

Grievances. 

A.  M.  Lee,  W.  H.  Hunt,  Jr.,  C.  C.  Featherstone, 
Ernest  Moore  and  W.  S.  Blakeney. 

Memorials. 

M.  L.  Bonham,  E.  p.  Henderson,  N.  G.  Evans,  J.  E. 
BoGGS  and  G.  W.  Brown. 
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Publications. 

W.  D.  Melton,  Hunter  A.  Gibbes,  Jno.  P.  Thomas, 
Jr.,  L.  G.  Walker  and  J.  E.  McDonald. 

Jurisprudence  and  Law  Reform. 

R.  W.  Shand,  Richard  D.  Lee,  S.  G.  Mayfield,  W.  H. 
TowNSEND,  G.  W.  Ragsdale  and  C.  E.  Spencer. 

Judicial  Administration  and  Remedial  Procedure. 

Stobo  J.  Simpson,  M.  L.  Smith,  W.  N.  Graydon,  \V.  J. 
Montgomery  and  C.  M.  Efird. 

Delegates  to  Convention  of  the  American  Bar  Associa- 
tion :  P.  H.  Nelson,  J.  Lyles  Glenn,  Henry  Buist.  Alternate, 
W.  H.  Moore. 

The  above  mentioned  committees  will  make  interesting 
reports  concerning  their  respective  subjects  at  the  next  an- 
nual meeting  of  the  Association. 

Under  art.  XIV.,  the  Vice-president  for  the  Fourth  Judi- 
cial Circuit,  W.  F.  Stevenson,  Esq.,  is  appointed  to  deliver 
an  address  at  the  next  annual  meeting  upon  Noteworthy 
Changes  in  the  Statute  Law,  or  Points  of  General  Interest, 
made  in  this  State,  in  other  States,  and  by  Congress  during 
the  present  year. 
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LIST  OF  MEMBERS. 


Arranged  Alphabetically. 


Names.  Postoffices. 

Abney,  B.  L Columbia. 

Aldrich.  Robert Barnwell. 

Bacot,  Thomas,  W Charleston. 

Ball,  W.  W.,  Jr Laurens. 

Bates,  George  H Barnwell. 

Bellinger,  E.  H Barnwell. 

Belser,  W.  G Columbia. 

Benet,  W.  C Charleston. 

Bhthe,  Absalom Greenville. 

Bellii^er,  G.  D Columbia. 

Blease,  C.  L Newberry. 

Boggs,  J.  E Pickens. 

Bomar,  E.  E Spartanburg. 

Bonham,  M.  L Anderson. 

Boozer,  A.  M Columbia. 

Bouchier,  T.  W Bennettsville. 

Bradley,  W.  O * Abbeville. 

Brice,  A.  G Chester. 

Brown.  George  W Darlington. 

Brunson,  W.  A Florence. 

Bryan.  J.  P.  K Charleston. 

Buchanan.  O.  W Winnsboro. 

Buist,  G.  Lamb Charleston. 

Buist,  Henry Charleston. 

Berr>%  J.  A 

Bowman.  J.  W Orangeburg. 

Brooks,  U.  R Columbia. 

Blakeney.  W.  S Chesterfield. 

Bravion,  E.  M Columbia. 
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Names.  Postoffices. 

Cappelmann,  John  D Qiarleston. 

Carson,  R.  K Spartanburg. 

Caston,  R.  T Chesterfidd. 

Clark,  W.  A Columbia, 

Clarke,  B.  B Camden. 

Cothran,  T.  P Greenville. 

Croft,  George  W Aiken. 

Cromer,  George  B ' Newbern,. 

Capers,  John  G Charleston. 

Crawford,  Andrew Columbia. 

Dantzler,  M.  O Orangeburg. 

Dargan,  E.  K Darlington. 

DeSaussure,  Henry  A Charleston. 

Dial,  N.  B Laurens. 

Dibble,  Andrew  C Orangeburg. 

Dibble,  Samuel Orangeburg. 

Donaldson,  T.  Q Greenville. 

Douglas.  Alexander  S Winnsboro 

Douglas,  W.  Davis Winnsboro. 

DeBruhl,  M.  P Abbeville. 

Dean,  A.  H Greenville. 

Davis,  J.  E Barnwell. 

Efird,  C.  M Lexington. 

Elliott,  William Beaufort. 

Emmanuel,  P.  A Aiken 

Evans,  N.  G Edgefield. 

Evans,  John  G Spartanburg. 

Evans,  W.  Boyd Columbia. 

Elliott,  William,  Jr Columbia. 

Evans,  H.  H Newberry. 

Featherstone,  C.  C Laurens. 

Ferguson,  John  W Laurens. 

Ficken,  John  F Charleston. 
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Names.  Postoffices. 

Finley,  D.  E Yorkville 

Fishbume,  W.  J Walterboro. 

Fraser,  Thomas  B Sumter. 

Galluchat,  M.  C Manning. 

Gilland,  T.  M Kingstree. 

Glaze,  W.  L Orangeburg. 

Glenn,  J.  Lyles Chester. 

Gourdin,  W.  Moultrie Charleston. 

Gruber,  W.  B Walterboro. 

Gibbes,  Hunter  A Columbia. 

Gary,  F.  B Abbeville. 

Gunter,  U.  X.,  Jr Columbia. 

Green,  Allen  J Columbia. 

Graydon,  W.  N Abbeville. 

Green,  H.  P Columbia. 

Hart,  James  F Yorkville. 

Hay,  J.  T Camden. 

Hanesworth,  E.  C Sumter. 

Haynesworth,  H.  J Greenville. 

Hazzard,  Walter Georgetown. 

Hemphill,  J.  J Chester. 

Hemphill,  Paul Chester. 

Henderson,  E.  P Aiken. 

Henderson,  D.  S Aiken. 

Henderson,  C.  G Walterboro. 

Henry,  J.  K Chester. 

Herbert,  D.  O Orangeburg. 

Heyward,  Julius  H Greenville. 

Hirsch,  M.  J Kingstree. 

Howell,  M.  P Walterboro. 

Hunt,  Walter  H.,  Jr Newberry. 

Hursey,  W.  W Charleston. 

Hutson,  C.  J.  C Charleston. 

Hyde,  Simeon,  Jr Charleston. 
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Names.  Postoffices. 

Hydrick,  D.  E Bennettsville 

Hudson,  J.  H . .  . Bennettsville. 

Hough,  W.  C Lancaster. 

Huntt,  I.  H Ne^vbern^ 

Haskell,  Charles  T Columbia. 

Hemdon,  E.  L Pickens. 

Inglesby,  Charles Charleston. 

Izlar,  L.  T Blackville. 

Jenkins,  Hawkins  K Mt.  Pleasant. 

Jervey,  Wm.  St.  Julien Charleston. 

Johnson,  J.  M Marion. 

Johnstone,   George Newberry. 

Jennings,  W.  B 

Jones,  C.  D Lancaster. 

Kelly,  W.  R Barnwell. 

Kennedy,  E.  J Cheraw . 

Lee,  A.  M. Charleston. 

Lee,  Richard  D Sumter. 

Livingston,   Knox Bennettsville. 

Lofton,  R.  M ^ McClellansville. 

Lyon,  James  Fuller Abbeville. 

Lyles,  W.  H Columbia. 

Logan,  W.  Turner Charleston. 

Lide,  Robert •. .  . .  Orangeburg. 

McCants,  J.  Glenn Winnsboro. 

McCaw,  W.  B Yorkv411e. 

McCrady.   Edward Charleston. 

McCrady,  L.  DeB Charleston. 

McDonald,  J.  Edwin Winnsboro. 

McGowan,  Frank  P Laurens. 

Mclver,  Edward Cheraw. 

McLaughlin,  J.  B St.  Matthews. 

McMaster.  F.  H Charleston. 
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Names.  Postoffices. 

McNeill.  J.  P Florence. 

McQueen,  John  M Cheraw. 

McMaster,  B.  P Columbia. 

McFadd^i,  S.  E Chester. 

Marshall,  J.  Q Columbia. 

Memminger,  R.  W.,  Jr Charleston. 

Mitchell,  Julian Charleston. 

Moise.  Marion Sumter. 

Montgomery,  W.  J Marion. 

Moore,  James  W Hampton. 

Moore,  Ernest Lancaster. 

Mordecai,  T.  M Charleston. 

Moss,  B.  H Orangeburg. 

Mower,  George  S Newberry. 

Muller,  Jacob  S Columbia. 

Munro,  James Union. 

Marion,  J.  Hardin Chester. 

Melton,  W.  D Columbia. 

Moore,  M.  H Columbia. 

Mayfield,  S.  G Barnwell. 

Moss,  Adam  H Orangeburg. 

Ma\-field,  W.  D Columbia. 

Nathans,  J:  N Charleston. 

Nelson,  P.  H Columbia. 

Orr.  James  L Greenville. 

Parker,  Lewis  W Greenville. 

Parker,  Wm.  Henry Abbeville 

Parker,  Wm.  H.,  Jr Charleston. 

Perry,  W.  H. Greenville. 

Pope,  Joseph  Daniel Columbia. 

Prince,  G.  E Anderson. 

Patterson,  J.  O Barnwell. 

Perry,  J.  L Charleston. 
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Names.  Postoffices. 

Ragsdale,  G.  W Winnsboro. 

Ray,  Archibald  W Columbia. 

Ray,  Duncan  C Columbia. 

Raysor,  T.  M Orangeburg. 

Rhame,  J.  F Manning. 

Rice,  Benj.  T Barnwell. 

Robertson,  E.  W Columbia. 

Rutledge,  Benj.  H.,  Jr Charleston. 

Robinson,  David  W Coliunbia, 

Rucker,  E.  M Anderson. 

Sass,  G.  Herbert Charleston. 

Schumpert,  O.  L Newberry. 

Shand,  Robert  W Columbia. 

Shannon,  Wm.  M Camden. 

Sheppard,  John  C Edgefield. 

Shuman,  B.  M Greenville. 

Simkins,  L.  W Laurens. 

Simkins,  S.  McG Edgefield. - 

Simons,  James Charleston. 

Simms,  Charles  C Barnwell. 

Simpson,  Henry  Y Laurens. 

Simpson,  Stobo  J Spartanburg. 

Sloan,  John  T Columbia. 

Smith,  H.  A.  M Charleston. 

Smythe,  A.  T Charfeston. 

Spencer,  C.  E Yorkville. 

Stephenson,  W.  F Cheraw. 

Stribling,  W.  J Walhalla. 

Summers,  A.  W Orangeburg. 

Sinkler,  Huger Charleston. 

Seibels,  John  T Columbia. 

Smith,  M.  L Camden. 

Spear,  J.  M Darlington. 

Thomas,  Jno.  P.,  Jr Columbia. 
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Names.  Postoffices. 

Thompson,  R.  A Walhalla. 

Tompkins,  A.  S Edgefield. 

Trenholm,  George  M Charleston. 

Tillman,  J.  H Edgefield. 

Talbird,  Thos Beaufort. 

Thomson,  E.  M Columbia. 

Thomson,  A.  W Columbia. 

Townsend,  W.  H Barnwell. 

VonKolnitz,  George  F.,  Jr Charleston. 

Weston,  F.  H Columbia. 

Whaley,  W.  Gibbes Charleston. 

Whitner,  B.  F Anderson. 

Wilcox,  P.  A Florence. 

Wilson,  John  S Manning. 

Wilson,  H.  F Sumter. 

Wilson,  W.  B Yorkville. 

Wilson,  Stanyame Spartanburg. 

Woods,  C.  A Marion. 

Whaley,  R.  S Charicston. 

Weeks,  R.  L 

Woods,  E.  O Darlington. 

Williams,  T.  Y Lancaster. 

Walker,  J.  F Columbia. 

Youmans,  LeRoy  P Columbia. 

The  members  of  the  Association  are  reminded  that  they 
are  required  by  the  Constitution,  art.  VII.,  to  sign  the  Con^ 
stitution.  The  Secretary  will  give  the  members  who  have 
not  signed  it  an  opportunity  to  do  so  at  each  meeting.  . 
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LIST  OF  HONORARY  MEMBERS. 


{See  By-Laws  VIIL) 

Hon.  Melvii^le  W.  Fuller, 
John  Marshall  Harlan,  Hon.  George  Shiras,  Jr. 


Hon. 

Hon.  Horace  Gray, 

Hon.  David  Josiah  Brewer, 

Hon.  Henry  Billings  Brown, 

Hon.  Charles  H.  Simonton, 

Hon.  Henry  McIver, 

Hon.  Eugene  B.  Gary, 

Hon.  Charles  G.  Dantzler, 

Hon.  R.  O.  Purdy, 

Hon.  Ernest  Gary, 

Hon.  Daniel  A.  Townsend, 


Hon.  Edward  Douglass  White, 
Hon.  Rufus  W.  Peckham, 
Hon.  Joseph  McKenna, 
Hon.  Wm.  H.  Brawley, 
Hon.  Y.  J.  Pope, 
Hon.  Ira  B.  Jones, 
Hon.  James  Aldrich, 
Hon.  Richard  C.  Watts, 
Hon.  George  W.  Gage, 
Hon.  James  C.  Klugh. 


LIST  OF  DECEASED  MEMBERS. 


Bettis,  Benj.  W. 
Blue,  J.  G. 
Bobo,  E.  H. 
Bonham,  Richard  G. 
Buist,  Henry 
Calhoun,  Orville  T. 
Cohen,  J.  Barrett 
Edwards,  B.  W. 
Gaston,  T.  C. 
Hanckel,  Thomas  M. 
Hayne,  Isaac 
Jones,  John  B. 
Leitner,  W.  Z. 


McLure,  T.  E. 
McNeel,  John  M. 
O'Brien,  A.  F. 
Packer,  James 
Rion,  James  H. 
Sanders,  W.  A. 
Simpson,  W.  D. 
Smith,  L.  Wardlaw. 
Suber,  C.  H. 
Thompson,  J.  S.  R. 
Thompson,  H.  M. 
Wannamaker,  F.  M. 
Workman,  W.  H.  R. 
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Ashley,  Walter 
Baker,  E.  C. 
Ball,  B.  W. 
Bates,  Geo.  H. 
Bolger,  H.  L.  P. 
Boyd,  R.  W. 
Boyle,  Charles 
Carson,  G.  C. 
Chisolm,  Robert 
Cothran,  J.  S. 
Gulp,  C.  C. 
Dozier,  Richard 
Duncan,  D.  R. 
Earle,  Jos.  H. 
Farrow,  A.  S. 
Hamilton,  S.  P. 
Harllee,  W.  W. 
Jordan,  O.  C. 
Kennedy,  John  D. 
Lee,  William  A. 
McGowan,  W.  C. 
McKissick,  I.  G. 
Magrath,  A.  G. 


Maher,  J.  J. 
Melton,  S.  W. 
Melton,  P.  L. 
Miles,  Chas.  R. 
Mooney,  J.  A. 
Muller,  Jos.  W. 
Munro,  William 
Murphy,  W.  Perry 
Murray,  E.  B. 
Obear,  Henry 
Patterson,  Giles  J. 
Patton,  H.  C. 
Prince,  W.  L.  F. 
Ragsdale,  E.  B. 
Rhett,  John  T. 
Rutledge,  Benj.  H. 
Simons,  J.  Ancrum. 
Verdier,  W.  J. 
Wells,  Geo.  G. 
Williams,  W.  A. 
Wilson,  W.  B. 
Woodward,  M.  B. 
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ANNUAL  ADDRESSES. 


YEAR. 
1885. 


1889. 
1890. 
1892. 


NAME. 

John  F.  Dillon. 


1886.     Thos.  M.  Cooley. 


SUBJECT. 

Uncertainty  in  our  Laws :  Its 

Causes  and  Remedy. 
The  Influence  of  Habits  of 
Thought  upon  our  Institu- 
tions. 
1887.    Joel  Prentiss  Bishop.    The  Common  Law,  as  a  Sys- 
tem of  Reasoning:  How 
and  Why  Essential  to  Good 
Government :     What     its 
Perils  and  How  Averted. 
The  Development  and  Pres- 
ent Condition  of  our  Law. 
The  Relation  of  Law  to  Jus- 
tice. 
The  Honor,  Dignity  and  Cour- 
tesy of  the  Profession  of 
the  Law. 
Oratory. 


Richard  M.  Venable. 
Edward  J.  Phelps. 
D.  W.  Voorhees, 


1902.    W.  C.  Benct. 
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PAPERS  READ.  27 


PAPERS  READ. 


YEAR.  NAME.  SUBJECT. 

1885.     Jos.  Daniel  Pope.     The  Life  Tenure  of  Judges. 

1885.  W.  W.  Harllee.  The  Importance  of  a  Separate  Or- 
ganization of  the  Criminal 
Courts  of  the  State. 

1885.     W.  A.  Lee.     The  Common  Law. 

1885.  J.  F-  J-  Caldwell.     Equity  and  What  it  is  Not. 

1886.  B.  L.  Abney.     Some  Needed  Reforms  in  Adminis- 

tering our  Laws. 

1887.  Edward  McCrady,  Jr.     Professional  Emoluments. 
1887.     Chas.  E.  Spencer.     Case  Law :  Is  it  an  Evil? 
1887.     James  Aldrich.     The  Elees  of  the  Law. 

1889.     Jno.  P.  Thcwnas,  Jr.     The  Formation  of  Judicial 

and  Political  Sub-Divisions  in 
South  Carolina. 

1889.  W.  C.  McGowan.     Issues  from  Chancery. 

1890.  A.  M.  Lee.     Popular  Government,  and  Constitu- 

tional   Limitations    to    Suf- 
frage. 

1890.  Ralph  K.  Carson.     Homestead  and  Exemptions: 

The  Design  and  Effect  of  the 
Law. 

1891.  C.  A.  Woods.     Individual  and  Professional  Ethics 

Contrasted. 
1891.     Thos.  M.  Raysor.     Necessity  of  Preparation  for  the 

Bar. 
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CONSTITUTION. 

Name. 

Article  I.  This  Association  shall  be  called  The  South 
Carolina  Bar  Association. 

Objects, 

Article  II.  The  Association  is  formed  to  maintain  the 
honor,  dignity,  and  courtesy  of  the  profession  of  the  law ;  to 
advance  the  science  of  jurisprudence ;  to  promote  the  due  ad- 
ministration of  justice,  and  reforms  in  the  law ;  to  encourage 
liberal  education  for  the  Bar,  and  to  cultivate  cordial  inter- 
course among  the  members  of  the  South  Carolina  Bar. 

Qualifications  for  Membership. 

Article  III.  Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall  for  two  years  next 
preceding  have  been,  a  member  of  the  South  Carolina  Bar,  in 
good  standing,  residing  and  practicing  in  this  State,  and  who 
shall  also  be  nominated  as  hereinafter  provided. 

OMcers. 

Article  IV.  The  officers  of  the  Association  shall  be  a 
President,  who  shall  not  be  eligible  for  re-election ;  one  Vice- 
President  from  each  Judicial  Circuit  in  this  State  represented 
in  the  Association ;  a  Secretary ;  a  Treasurer ;  an  Executive 
Committee,  to  be  composed  of  the  Secretary,  the  Treasurer, 
and  three  other  members  of  the  Association,  of  which  three, 
one  shall  be  chosen  its  Chairman;  and  a  General  Council, 
consisting  of  one  member  from  each  Judicial  Circuit  repre- 
sented in  the  Association,  of  which  the  President  shall  be 
Chairman  ex  officio,  and  of  which  the  Secretary  shall  be  Sec- 
retary ex  officio. 

These  officers  shall  be  elected  by  the  Association  at  each 
annual  meeting. 
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CONSTITUTION.  29 

The  following  Standing  Committees  shall  be  annually  ap- 
pointed by  the  President  for  the  year  ensuing,  and  shall  each 
consist  of  five  members,  except  the  Committee  on  Griev- 
ances, which  shall  congist  of  nine  members : 

1.  On  Grievances. 

2.  On  Jurisprudence  and  Law  Reform. 

3.  On  Judicial  Administration  and  Remedial  Law. 

4.  On  Commercial,  Interstate,  and  International  Law. 

5.  On  Education  for  the  Bar  and  Admission  to  the  Bar. 

6.  On  Memorials  of  Deceased  Members — of  which  Com- 
mittee the  Secretary  shall  be  a  member. 

7.  On  Publications — of  which  Committee  the  Secretary 
shall  be  a  member. 

A  majority  of  the  General  Council,  or  of  any  Committee, 
shall  constitute  a  quorum. 

The  Vice-President  of  each  Judicial  Circuit,  and  two  other 
members  from  his  Circuit,  to  be  annually  elected,  shall  con- 
stitute a  Local  Council  for  such  Circuit,  to  which  shall  be 
referred  all  applications  for  membership  from  such  Circuit ; 
of  such  Council  the  Vice-President  shall  be  Chairman  ex 
officio. 

Each  Committee  shall  at  each  annual  meeting  report  in 
writing  a  summary  of  its  proceedings. 

The  ex-Presidents  shall  constitute  a  Standing  Committee, 
with  power  to  report  at  any  time  such  suggestions  as  they 
may  think  proper  to  further  the  end  and  aims  of  the  Associa- 
tion. The  senior  ex-President  shall  be  Chairman  of  this 
Committee. 

The  Executive  Committee, 

Article  V.  The  Executive  Committee  shall  manage  the 
affairs  of  the  Association,  subject  to  the  Co;nstitution  and 
By-Laws. 

All  appropriations  of  the  funds  of  the  Association  must  be 
made  by  this  Committee,  unless  otherwise  ordered  by  the 
Association  by  a  two-thirds  vote. 
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30  SOUTH  CAROLINA  BAR  ASSOCIATION. 

Other  Committees. 

Article  VL  The  Association  may,  in  its  By-Laws,  pro- 
vide for  such  other  Standing  Committees  as  it  may  deem 
necessary. 

Election  of  Members. 

Article  VII.  All  nominations  for  membership  shall  be 
made  by  the  respective  Local  Councils,  and  they  must  be 
transmitted  in  writing  to  the  President,  and  approved  by  the 
General  Council  on  vote  by  ballot.  One  negative  vote  shflU 
suffice  to  defeat  approval. 

All  nominations  thus  made  and  approved  shall  be  reported 
by  the  General  Council  to  the  Association,  and  all  whose 
names  are  so  reported  shall  become  members  of  the  Associa- 
tion on  signing  the  Constitution  and  paying  the  dues :  Pro- 
vided, That,  if  any  member  demands  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon 
by  ballot.  Three  negative  votes  shall  suffice  to  defeat  an 
election. 

Annual  Dues. 

Article  VIII.  Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  yearly  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default 

Such  dues  shall  be  payable,  and  the  payment  thereof  en- 
forced, as  may  be  provided  by  the  By-Laws. 

Members  shall  be  entitled  to  receive  all  publications  of  the 
Association  free  of  charge. 

Suspensions  and  Expulsions. 

Article  IX.  Any  member  of  the  Association  may  be 
suspended  or  expelled  for  misconduct  in  his  relations  to  this 
Association,  or  for  conduct  unbecoming  a  gentleman  and 
member  of  the  Bar,  on  conviction  thereof,  in  such  manner  as 
may  be  prescribed  by  the  By-Laws. 
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Elections. 

Article  X.  All  elections  at  each  annual  meeting  shall  be 
by  ballot,  unless  by  a  majority  vote  it  is  otherwise  ordered. 

Annual  Meeting  and  Dinner. 

Article  XI.  This  Association  shall  meet  at  8  o'clock  in 
the  evening  of  the  first  Wednesday  in  Decerpber  in  each  year, 
in  Columbia,  the  Capital  of  the  State,  in  such  building  as  the 
Executive  Committee  may  select ;  and  those  members  present 
at  such  meeting  shall  constitute  a  quorum. 

At  such  meeting  the  Association  shall  give  a  Dinner  to  its 
members  at  such  time  and  place  as  the  Executive  Committee 
may  select. 

Special  Meetings. 

Article  XII.  Special  meetings  may  be  called  at  any  time 
by  the  Executive  Committee  with  the  concurrence  of  the 
President.  At  such  meetings  no  business  shall  be  trans- 
acted except  such  as  shall  be  specified  in  the  call  therefor. 

Presidential  Address. 

Article  XIII.  The  President  shall  open  each  annual 
meeting  with  an  Address. 

Change  in  Statute  Law. 

Article  XIV.  The  Vice-Presidents,  in  the  order  of  Judi- 
cial Circuits,  banning  with  the  Vice-President  of  the  First 
Circuit,  shall,  at  each  annual  meeting,  communicate  the  most 
noteworthy  changes  in  Statute  Law,  or  points  of  general 
interest,  made  in  this  State,  in  other  States,  and  by  Congress 
during  the  preceding  year. 

By-Laws. 

Article  XV.  By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association  by  a  majority  of  the  members 
present. 
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Atnendments. 

Article  XVI.  This  Constitution  may  be  amended  by  a 
two-thirds  vote  of  the  members  present  at  any  annual  meet- 
ing, provided  that  at  least  thirty  members  vote  for  such 
amendment. 


BY-LAWS. 


Presiding  Officers. 

By-Law  I.  At  all  meetings  of  the  Association  the  Presi- 
dent shall  be  Chairman.  In  his  absence  one  of  the  Vice- 
Presidents  present,  chosen  by  themselves;  or,  in  their  ab- 
sence, any  member,  selected  without  ballot,  shall  preside. 

In  case  of  the  death  or  resignation  of  the  President,  the 
Vice-Presidents  shall  be  notified  immediately  by  the  Secre- 
tary to  meet  in  Columbia  on  a  day  set  by  him,  and  they  shall 
select  one  of  their  number  to  act  as  President  during  the  un- 
expired term. 

Annual  Address  and  Papers. 

By-Law  II.  The  Executive  Committee  shall  select  some 
person,  who  may  or  may  not  be  a  member  of  the  Association, 
to  make  an  Address  at  the  next  annual  meeting ;  and  not  ex- 
ceeding five  members  of  the  Association,  to  read  papers  at 
the  annual  meeting,  the  reading  of  each  of  which  papers  shall 
not  exceed  thirty  minuties. 

Order  of  Business. 

By-Law  III.  The  order  of  business  at  each  annual  meet- 
ing shall  be  as  follows : 

1.  Calling  the  Roll  of  Members. 

2.  Opening  Address  of  the  President. 

3.  Reading  of  Minutes  of  preceding  meeting. 
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4.  Nomination  and  Election  of  Members. 

5.  Election  of  General  Council. 

6.  Report  of  Secretary. 

7.  Report  of  Treasurer. 

8.  Report  of  Executive  Committee. 

9.  Reports  of  Standing  Committees — 

a.  On  Grievances. 

b.  On  Jurisprudence  and  Law  Reform. 

3.  On  Judicial  Administration  and  Remedial  Proceed- 
ure. 

d.  On  Education  for  the  Bar  and  Admission  to  the 

Bar. 

e.  On  Commercial,  Interstate  and  International  Law. 
/.  On  Memorials  of  Deceased  Members. 

g.  On  Publications. 

10.  Reports  of  Special  Committees. 

11.  Nomination  of  Officers. 

12.  Miscellaneous  Business. 

13.  Election  and  Installation  of  Officers. 

14.  Annual  Dinner. 

The  term  of  office  of  all  officers  elected  at  any  annual  meet- 
ing shall  begin  at  the  adjournment  of  such  meeting,  except 
in  case  of  the  General  Council,  whose  term  of  office  shall  be- 
gin immediately  upon  their  election. 

The  Annual  Address  provided  for  in  By-Laws  II.  shall  be 
delivered  on  the  second  day  of  the  annual  meeting,  at  such 
hour  and  place  as  the  Executive  Committee  shall  appoint. 

The  reading  of  papers  shall  take  place  on  the  second  day, 
unless  otherwise  arranged  by  the  Executive  Committee. 

This  order  of  business  may  be  changed  by  the  vote  of  a 
majority  of  the  members  present. 

Limits  in  Debate. 
By-Law  IV.  No  member  shall,  in  discussion  or  debate, 
speak  more  than  ten  minutes  at  a  time,  nor  more  than  twice 
on  one  subject. 
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Parliatnentary  Rules. 

By-Law  V.  The  usual  Parliamentary  rules  and  orders 
shall  govern  all  meetings  of  the  Association,  except  in  cases 
Otherwise  provided  for  by  the  Constitution  and  By-Laws. 

Stenographer. 

By-Law  VL  The  Executive  Committee  may  employ  a 
Stenographer  at  each  annual  meeting  to  assist  the  Secretar}-. 

Privileges  of  the  Floor, 

By-Law  VII.  At  any  meeting  of  the  Association,  mem- 
bers of  the  Bar  of  any  foreign  country,  or  of  any  other  State, 
may,  on  motion,  be  admitted  to  the  privileges  of  the  floor 
during  such  meeting. 

Honorary  Members. 

By-Law  VIII.  The  Judges  of  the  Supreme  Court  of  the 
United  States ;  the  Judges  of  the  Circuit  and  District  Courts 
of  the  United  States  having  jurisdiction  in  this  State;  the 
Judges  of  the  Supreme  Court  of  South  Carolina;  and  the 
Judges  of  the  Courts  of  Common  Pleas  of  the  same,  shall  be 
honorary  members  of  this  Association. 

Delegates. 

'  By-Law  IX.  The  President  shall  annually  appoint  three 
delegates  to  attend  the  next  annual  meeting  of  the  American 
Bar  Association. 

Complimentary  Resolution. 

By-Law  X.  The  Association  shall  not  consider  a  resolu- 
tion complimentary  to  an  officer  or  member. 

Anmtal  Dues. 

By-Law  XI.  The  annual  dues  shall  be  payable  at  the  an- 
nual meeting  in  advance.     If  any  member  neglects  to  pay 
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them  for  one  year,  his  membership  shall  cease  at  the  first 
annual  meeting  thereafter. 

The  Treasurer  shall  give  notice  of  this  By-Law  within 
sixty  days  after  each  annual  meeting  to  all  members  in  de- 
fault. 

The  Secretary. 

By-Law  XIL  The  Secretary  shall  keep  a  record  of  the 
proceedings  of  all  meetings  of  the  Association,  and  of  other 
matters  of  which  a  record  shall  be  ordered  by  the  Associa- 
tion. 

He  shall  inform  the  officers  of  the  Association,  and  the 
members  of  Committee,  of  their  election  or  appointment; 
shall  issue  notices  of  all  meetings,  and  in  case  of  special 
meetings  shall  add  a  brief  note  to  the  object  of  the  call. 

He  shall  furnish  the  Treasurer  the  names  of  all  persons 
elected  to  membership. 

He  shall  be  the  keeper  of  the  Seal  of  the  Association. 
He  shall  make  an  Annual  Report  to  the  annual  meeting. 

Treasurer. 

By-Law  XHL  The  Treasurer  shall  keep  a  complete  Roll 
of  Members,  and  shall  inform  new  members  of  their  election. 

He  shall  collect,  and,  under  the  direction  of  the  Executive 
Committee,  disburse  the  fund  of  the  Association. 

He  shall  make,  at  the  annual  meeting,  an  Annual  Report 
of  all  receipts  and  disbursements  and  outstanding  obliga- 
tions ;  said  Report  to  be  examined  and  audited,  before  pre- 
sented to  the  Association,  by  two  members  appointed  by  the 
President. 

Appointment  of  Committees. 

By-Law  XIV.  The  President  shall  appoint  the  Ccmimit- 
tee  on  Publication  on  the  first  day  of  the  annual  meeting. 

The  other  Committees  he  shall  appoint  within  thirty  days 
after  the  meeting,  and  shall  announce  the  same  to  the  Secre- 
tary. 
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Meetings  of  Committees. 

By-Law  XV.  The  General  Council  and  all  Standing 
Committees  shall  meet  on  the  day  preceding  each  Annual 
Meeting,  at  such  hour  and  place  as  their  respective  chairmen 
shall  appoint. 

Special  meetings  of  the  General  and  Local  Councils,  and 
of  any  Committee,  shall  be  held  at  such  time  and  place  as  the 
Chairman  thereof  shall  appoint. 

Filling  Vacancies. 

By-Law  XVL  Each  Standing  Committee  shall  have 
power  to  fill  vacancies  in  its  list  of  members. 

Expenses  of  Committees. 

By-Law  XVIL  The  reasonable  disbursements  of  the 
Committee  on  Grievances,  and  of  the  Executive  Committee, 
for  expenses  incurred  in  the  performance  of  their  duties, 
may  be  paid  out  of  the  fund  of  the  Association. 

Duties  of  Standing  Committees. 

By-Law  XVIIL  (A.)  The  Committee  on  Grievances 
shall  be  charged  with  the  hearing  of  all  complaints  against 
members  of  the  Association,  and  also  all  complaints  which 
may  be  made  in  matters  affecting  the  interests  of  the  Bar. 
the  practice  of  the  law,  and  the  administration  of  justice;  and 
they  shall  rq)ort  thereon  to  the  Association,  with  such 
recommendations  as  they  may  deem  advisable. 

Whenever  any  complaint  shall  be  preferred  against  a 
member  of  the  Association  for  misconduct  in  his  relations  to 
the  Association  or  in  his  profession,  the  member  preferring 
such  complaint  shall  present  it  to  the  Committee  on  Griev- 
ances, in  writing,  subscribed  by  him,  plainly  stating  the  mat- 
ter complained  of. 

If  the  Committee  be  of  opinion  that  the  matters  therein 
alleged  are  of  sufficient  imp)ortance,  they  shall  cause  a  copy 
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uf  the  complaint,  together  with  not  less  than  five  days'  notice 
of  the  time  and  place  when  the  Committee  will  meet  for  the 
consideration  thereof,  to  be  served  upon  the  defendant,  either 
personally  or  by  teaving  the  same  at  his  place  of  busness 
during  office  hours,  properly  addressed  to  him;  and  they 
shall  cause  a  similar  notice  to  be  served  on  the  plainliflF. 

At  the  time  and  place  appointed,  or  at  such  other  time  as 
may  me  named  by  the  Committee,  the  defendant  may  file  a 
written  answer  or  defense,  and  the  Committee  shall  proceed 
to  the  consideration  of  the  case  upon  such  complaint  and 
answer,  or  upon  the  complaint  alone,  if  no  answer  is  inter- 
posed. 

The  plaintiflF  and  defendant  shall  each  be  allowed  to  ap- 
pear in  person,  and  by  counsel,  who  must  be  members  of  the 
Association. 

Before  the  trial  shall  begin,  the  defendant  may  object  per- 
emptorily to  any  one  or.  more  of  the  Committee,  not  exceed- 
ing three;  and  the  places  of  those  objected  to  shall,  for  the 
purposes  of  the  trial,  be  supplied  by  appointment  of  members 
of  the  Association  by  a  majority  of  the  remaining  members 
of  the  Committee. 

The  Committee  may  summon  witnesses,  and  if  such  wit- 
nesses are  members  of  the  Association,  a  neglect  or  refusal 
to  appear  may  be  reported  to  the  Association  for  its  action. 

Testimony  shall  be  taken  in  accordance  with  the  rules  and 
practice  of  the  Courts  of  Common  Pleas  of  South  Carolina. 

The  Committee,  of  whom  at  least  five  must  be  present  at 
the  trial  (except  that  a  less  number  may  adjourn  from  time 
to  time),  shall  hear  and  decide  the  case  thus  submitted  to 
them,  and  shall  determine  all  questions  of  evidence. 

If  they  find  the  coniplaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  re- 
commendation as  to  the  action  to  be  taken  thereon ;  and,  on 
request  of  either  party,  they  may,  in  their  discretion,  make 
the  evidence,  or  any  designated  part  thereof,  part  of  their 
report. 


Digitized  by  VjOOQIC 


38.  SOUTH  CAROUNA  BAR  ASSOCIATION. 

The  Association  shall  take  such  action  on  said  report  as 
they  may  see  fit,  provided  only  that  no  member  shall  be  ex- 
pelled or  suspended,  unless  by  the  vote  of  two-thirds  of  the 
members  present  and  voting. 

When  a  member  is  thus  expelled,  the  Executive  Com- 
mittee shall  appoint  two  members  of  the  Association  to  act 
as  prosecutors,  whose  duty  it  shall  be  to  take  the  steps  proper 
to  his  disbarment. 

Whenever  charges  of  unprofessional  conduct  or  of  fraud 
shall  be  made  in  writing  against  a  member  of  the  Bar  of 
South  Carolina  not  a  member  of  the  Association,  the  Com- 
mittee shall  investigate  said  charges  forthwith;  and,  if  in 
any  such  case  the  Committee  shall  report  to  the  Executive 
Committee  that  in  their  opinion  the  case  is  such  as  requires 
prosecution,  the  Executive  Committee  shall  appoint  two 
members  of  the  Association  to  act  as  prosecutors,  whose 
duty  it  shall  be  to  take  the  steps  proper  to  the  disbarment  of 
the  said  attorney  at  law. 

All  the  forgoing  proceedings  shall  be  secret,  except  as 
their  publication  is  hereinbefore  provided  for,  unless  other- 
wise ordered  by  the  Association  by  a  two-thirds  vote. 

(B.)  The  Committee  on  Jurisprudence  and  Law  Reform 
shall  be  charged  with  the  duty  of  watching  all  changes  and 
proposed  changes  in  the  law,  and  of  proposing  such  amend- 
ments as  in  their  opinion  should  be  recommended  by  the 
Association. 

(C.)  The  Committee  on  Judicial  Administration  and 
Remedial  Procedure  shall  be  charged  with  the  duty  of  ob- 
serving the  practical  working  of  our  judicial  system,  of  en- 
tertaining and  examining  proposed  changes  or  reforms  in 
the  same,  and  of  recommending  such  action  as  they  may 
deem  expedient. 

(D.)  The  Committee  on  Education  for  the  Bar  and  Ad- 
mission to  the  Bar  shall  be  charged  with  the  duty  of  revising 
the  present  system  and  requirements  in  this  State,  of  sug- 
gesting such  improvements  as  they  may  think  proper,  and  of 
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reporting  the  same  to  the  Association.  Thereafter  they  shall 
be  charged  with  the  subject  generally,  and  shall  report  any 
amendments  they  may  think  proper. 

(E.)  The  Committee  on  Commercial,  Interstate,  and  In- 
ternational Law  shall  be  charged  with  the  duty  of  watching 
all  changes  and  proposed  changes  in  such  laws,  whether  by 
Congress  or  by  the  Legislature  of  this  State,  or  of  other 
States,  and  of  reporting  the  same  to  the  Association ;  and  of 
suggesting  such  amendments  as  in  their  opinion  the  Associa- 
tion should  recommend. 

(F.)  The  Committee  on  Memorials  of  Deceased  Menv- 
bers  shall  be  charged  with  the  duty  of  reporting  at  the  annual 
meeting  the  names  of  members  who  shall  have  died  during 
the  preceding  year,  with  appropriate  notices  of  their  death. 

The  Vice-Presidents  shall  report  to  this  Committee  the 
deaths  of  members  within  their  respective  Circuits. 

(G.)  The  Committee  on  Piiblications  shall  be  charged 
w'ith  the  duty  of  selecting  and  supervising  the  publications  of 
the  Association. 

All  papers  read  before  the  Association  shall  be  lodged 
w4th  the  Secretary. 

The  Address  of  the  President,  the  Reports  of  Committees, 
and  a  summary  of  all  proceedings  at  the  Annual  Meeting 
and  at  Special  Meetings,  shall  be  annually  published  in  a 

pamphlet,  to  be  entitled  "Transactions  of  the 

Year  of  the  South  Carolina  Bar  Association  ;"  which 
shall  also  include  the  Constitution  and  By-Laws,  the  names 
of  officers,  of  members  of  Standing  Committees,  and  of  all 
members  of  the  Association. 

No  other  address  made,  nor  paper  read  or  submitted,  shall 
be  published  in  the  "Transactions/"  except  by  order  of  the 
Committee  on  Publications. 

Exchanges. 

By-Law  XIX.  The  Secretary  shall  endeavor  to  arrange  a 
system  of  exchanges  by  which  the  "Transactions""  can  be 
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annually  exchanged  with  those  of  the  American  Bar  Associ- 
ation, the  Bar  Associations  in  other  States,  and  other  Asso- 
ciations in  foreign  countries  interested  in  jurisprudence  or 
affairs  of  government ;  and  all  books  thus  acquired  shall  be 
bound  and  deposited  in  the  Library  of  the  Supreme  Court  of 
this  State,  subject  to  the  call  of  the  Association. 

The  Secretary  shall  annually  send  a  copy  of  the  "Trans- 
ACTiONs'^  to  the  Congressional  Library. 

Publications. 

By-Law  XX.  Members  desiring  extra  copies  of  the 
"Transactions/^  shall  obtain  them  at  their  estimated  cost, 
on  giving  reasonable  notice  of  their  desire  before  publication 
to  the  Committee  on  Publications. 

Assessment  for  Dinner. 

By-Law  XXI.  The  Executive  Committee  shall  have 
power  to  assess  the  members  present  at  the  Annual  Dinner, 
should  the  funds  in  the  Treasurer's  hands  fail  to  defray  the 
cost  of  said  Dinner. 
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ANNUAL  BANQUET 
South  Carolina  Bar  Association,  1902. 


MENU. 

"A  good  digestion  to  you  all;  and  once  more  I  shower  a  welcome  on  ye.** 

Martini  Cocktail. 

**For  it  stirs  the  blood  in  an  old  man's  heart 
And  makes  his  pulses  fly." 


Oysters. 

New  York  Counts. 

* 'Drenched  in  the  sea,  hold  notwithstanding  their  freshness.** 


Anchovy  Tartines. 
'Some  relish  of  the  saltness  of  time.' 


Soup. 

Green  Turtle  au  Madeira. 

"A  savor  that  may  strike  the  dullest  nostril.** 

Sherry. 


Fish. 

Fillet  of  Pompano. 
"From  the  rude  sea*8  enraged  and  foamy  mouth.*' 


Celery.  Pickles. .  Olives. 

**I  do  perceive  here  a  divided  duty.'* 


Sweet-bread  Croquettes.  Green  Peas. 

"Not  to  know  me  argues  yourself  unknown.'* 


Tomatoes  au  Mayonnaise. 
"The  first-born  infants  of  the  spring." 


Digitized  by  VjOOQIC 


42  SOUTH  CAROUNA  BAR  ASSOCIATION. 

Philadelphia  Capon,  Mushroom  Sauce. 
Ribs  of  Prime  Beef  au  Jus. 


Champagne. 
"Kings  it  makes  gods,  and  meaner  creatures,  kings." 


Creamed  Potatoes.         Asparagus. 
Cauliflower  in  Cream. 


Angelica  Sorbet. 

*'To  give  satiety  a  fresh  appetite.*' 


Roast  Duck.         Hominy  Croquettes. 
Currant  Jdly. 

'*Let*s  carve  him  as  a  dish  fit  for  the  Gods; 
Not  hew  him  as  a  carcass.'* 


Charlotte  de  Russe. 

"Unless  some  sweetness  at  the  bottom  lie, 
Who  cares  for  the  crinkling  of  the  pie?" 


Coffee. 


*'One  sip  of  this 
Will  bathe  the  drooping  spirits  in  delight, 
Beyond  the  bliss  of  dreams." 


Cheese.  Crackers. 

**Not  a  mouse  shall  disturb  this.' 


TOASTS. 

The  State  of  South  Carolina, 

'*Live  the  Commonwealth, 
And  the  men  that  gnide  it." 

L.  T.  IzLAR,  of  Barnwell,  S.  C. 

D.  S.  Henderson,  of  Aiken,  S.  C. 
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The  United  States. 

*'One  fiag,  one  land,  one  heart,  one  hand, 
One  nation,  evermore." 

George  W.  Brown,  of  Darlington,  S.  C. 

Robert  ALDiacH,  of  Barnwell,  S.  C. 

The  General  Assembly. 

**We  surgeons  of  the  law  do  desperate  cures,  sir." 

F.  H.  WESTON;  of  Columbia,  S.  C. 

John  C.  Sheppard,  of  Edgefield,  S.  C. 

The  Judiciary, 

•*In  giving  liberal,  in  speech  reposed,  in  business  affable, 
in  hearing  patient,  prompt  in  decision,  gentle  in  chas- 
tisement, and  benign  in  pardoning.*' 

J.  H.  Hudson,  of  Bennettsville,  S.  C. 

Ernest  Gary,  of  Columbia,  S.  C. 

The  Bar, 

**The  law:  it  has  honored  us;  may  we  honor  it.'* 

P.  A.  Wilcox,  of  Florence,  S.  C. 

G.  Duncan  Bellinger,  of  Barnwell,  S.  C. 

The  Young  Members  of  the  Bar, 

•'More  authority,  dear  boy;  cite  more." 

W.  H.  Parker,  of  Abbeville,  S.  C. 

W.  N.  Graydon,  of  Abbeville,  S.  C 

Lawyers  in  Politics. 

'*!  am  one  of  those  gentle  ones  that  will  use  the  devil  himself 
with  courtesy." 

George  C.  Prince,  of  Anderson,  S.  C. 

John  S.  Verner,  of  Columbia,  S.  C. 

Woman. 

**0  woman!  lovely  woman!  Nature  made  thee  to  temper  man: 
we  had  been  brutes  without  you." 

A.  H.  Dean,  of  Greenville,  S.  C. 

Marion  Moise,  of  Sumter,  S.  C. 
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The  Amerian  Bar  Association. 

"Wlien  public  blcMings  pnblic  peace  attend. 
When  glory  is  oor  motive,  not  oar  end." 

M.  R  Ansel,  of  Greenville,  S.  C. 

James  Alston  Cabell,  of  Richmond,  Va. 


"Good-night  and  welcome,  both  at  once. 
To  those  that  go  or  tarry.*' 


OFFICERS. 

President, 

George  W.  Croft,  Aiken. 

Vice-Presidents. 

For  First  Judicial  Circuit Edward  McCrady. 

For  Second  Julicial  Circuit George  GallETLy. 

For  Third  Judicial  Circuit T.  B.  Fraser. 

For  Fourth  Judicial  Circuit J.  H.  Hudson. 

For  Fifth  Judicial  Circuit W.  M.  Shannon. 

For  Sixth  Judicial  Circuit W.  B.  McCaw. 

For  Seventh  Judicial  Circuit George  Johnstone. 

For  Eighth  Judicial  Circuit B.  F.  Whitner. 

Secretary. 
Jno.  p.  Thomas,  Jr.,  of  Columbia. 
Treasurer, 
W.  D.  Melton,  of  Columbia. 

Reception  Committee. 

John  T.  Sloan,  Chairman. 

M.  L.  BoNHAM.  Thos.  W.  Bacot.  M.  F.  Ansel. 

O.  L.  ScHUMPERT.  Marion  Moise. 

B.  H.  Moss.  N.  B.  Dial.  -  R.  K.  Carson. 

Committee  of  Arrangements, 

J.  Q.  Marshall,  Chairman. 

W.  D.  Melton.  P.  H.  Nelson. 

F.  H.  Weston.  F.  P.  McGowan.  J.  S.  Verner. 
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address  of 
George  W.  Croft,  Esq., 

President  of  the  Association. 


Gentlemen  of  the  South  Carolina  Bar  Association: 

I  congratulate  you  upon  this  meeting,  for  it  again  inaugu- 
rates this  Society  for  the  purpose  of  holding  its  annual  meet- 
ings  as  designed  by  its  Constitution.  It  is  now  nine  years 
since  we  held  our  last  r^^lar  meeting;  during  the  whole  of 
that  period,  nothing  has  been  done  to  bring  together  the 
members  of  this  Soicety,  or  to  advance  the  object  for  which 
it  was  originally  founded, — its  purpose  being,  as  stated  in 
the  Constitution,  "To  maintain  the  honor,  dignity  and  cour- 
tesy of  the  profession  of  the  law ;  to  advance  the  science  of 
jurisprudence;  to  promote  the  due  administration  of  justice, 
and  reform  in  the  law ;  to  encourage  liberal  education  for  the 
Bar;  and  to  cultivate  cordial  intercourse  among  the  mem- 
bers of  the  South  Carolina  Bar." 

The  object  of  the  Association,  it  is  thus  seen,  is  for  a  high 
and  patriotic  purpose ;  it  is  not  only  to  maintain  the  honor  of 
our  profession,  which  relates  to  the  comparatively  small  port 
of  society  who  are  members  of  the  legal  fraternity,  but,  in  its 
wider  purpose,  to  advance  the  science  of  jurisprudence,  and 
to  promote  the  due  administration  of  justice;  the  motive  is 
noble  and  patriotic,  the  end  to  be  obtained  for  the  welfare  of 
the  entire  commonwealth. 

There  is  nothing  that  adds  so  much  to  the  prosperity  and 
happiness  of  the  people,  than  the  proper  administration  of 
the  law,  and  nothing  which  destroys  their  contentment  so 
much  as  the  failure  of  justice;  hence  it  will  be  readily  ad- 
mitted by  all  that  a  society  such  as  ours,  having  the  object 
as  stated,  is  of  great  public  good  to  the  State,  and  its  continu- 
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ance  should  ever  be  encouraged.  It  not  only  affords  the 
opportunity  for  a  reunion  of  a  class  of  gentlemen  who  are 
liberal  in  culture,  and  courteous  in  bearing,  but  by  their 
counsel  do  much  for  the  reform  and  progress  of  our  laws. 

The  great  progress  made  in  the  tone  and  int^irity  of  the 
Bar  in  the  past  century  is  well  indicated  by  the  standard  of 
duty,  as  then  and  now  applies  to  the  members  of  our  profes- 
sion. So  distinguished  a  lawyer,  so  great  a  man,  as  Lord 
Brougham,  in  his  time,  stating  the  duties  of  an  advocate, 
said :  "There  are  many  whom  it  may  be  needful  to  remind 
that  an  advocate,  by  the  sacred  duty  of  his  connection  with 
his  client,  knows  in  the  discharge  of  that  office  but  one  per- 
son in  the  world,  that  client  and  none  other.  To  serve  that 
client  by  all  expedient  means,  to  protect  that  client  at  all  haz- 
ards and  cost  to  all  (even  the  party  already  injured),  and 
amongst  others  to  himself,  is  the  highest  and  most  unques- 
tioned of  his  duties ;  and  he  must  not  regard  the  alarm,  the 
suffering,  the  torment,  the  destruction,  which  he  may  bring 
upon  others;  nay,  separating  even  the  duties  of  a  patriot 
from  those  of  an  advocate,  he  must  go  on  reckless  of  the  con- 
sequences, if  his  fate  should  unhappily  be  to  involve  his 
country  in  confusion  for  his  client." 

These  were,  in  the  early  part  of  the  last  century,  the  senti- 
ments of  one  of  the  great  lawyers  of  England — a  man  who 
reached  the  high  and  honorable  position  of  Lord  Chancellor, 
a  man  of  most  exalted  talent,  with  great  attachment  for  free- 
dom, liberty  and  progress,  who  devoted  immense  energy  to 
the  cause  of  humanity,  and  the  progress  of  his  nation ;  a  man 
whose  wonderful  attainments  are  thus  described,  as  he 
passed  by  in  a  cab,  by  one  of  his  constituents,  saying :  "There 
goes  Solon,  Lycurgus,  Demosthenes,  Archemedes,  Sir  Isaac 
Newton,  Lord  Chesterfield,  and  a  great  many  others  in  one 
post-chaise/' 

He  was  a  man  of  wonderful  talent,  a  brilliant  orator,  of 
great  memory,  of  vast  learning,  yet  with  all  these  extraordi- 
nary gifts  and  powers,  he  did  not  possess  those  elements 
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which  stamp  the  truly  great  man,  for  the  final  criticism  upon 
him  declared  that :  "He  wanted  that  moral  elevation  which 
inspires  confidence  and  respect,  and  which  is  even  more  es- 
sential than  genius  to  the  highest  achievements,  and  the  most 
lasting  fame." 

At  this  day  and  period  no  honorable  or  well  balanced  law- 
yer would  accept  or  approve  of  this  extreme  and  erroneous 
notion  of  the  duties  of  an  advocate;  but,  to  the  contrary,  the 
legal  profession  as  a  body,  for  the  preservation  of  the  law, 
for  the  good  of  society,  and  in  self-respect,  have  ascended 
to  the  plane  of  a  higher  and  nobler  role. 

The  interests  of  clients  must  not  be  made  idols  for  the  ad- 
vocate to  kneel  to  and  worship.  Those  in  need  of  the  ser- 
vices of  a  lawyer  are  entitled  to  his  utmost  efforts  and  devo- 
tion, as  far  as  the  same  may  be  consistent  with  the  conscience 
of  an  honorable  man ;  and  though  he  may  not  pass  upon  the 
evidence  to  condemn  the  cause  of  his  client,  yet  he  should 
never  tolerate  or  allow  to  be  used  testimony  known  to  be 
false,  or  procure  means  that  are  dishonorable  to  win  the 
cause  of  his  client,  no  matter  how  important  the  issue  may 
be. 

While  the  advocate  ts  bound  in  all  loyalty  to  devote  his 
zeal,  his  ability  and  all  means  attainable,  so  long  as  they  are 
honorable,  to  win  his  cause,  there  is  no  duty  which  should 
require  him  to  pervert  truth  or  to  bring  ruin  to  others,  in 
order  to  triumph  in  an  unjust  cause.  He  should  dare  to  do 
all  that  which  beccwnes  a  man  of  honor,  but  no  more.  He 
should  never  attempt  to  deceive  the  judge,  nor  to  endorse 
what  is  false,  to  bias  the  jury ;  nor  in  any  event  to  forget  the 
patriotic  duties  which  a  true  citizen  owes  to  his  country.  The 
high  standard  of  duty  of  an  advocate  are  thus  well  expressed 
by  Mr.  Harris,  in  his  "Hints  on  Advocacy :"  "An  advocate 
should  be  tender  of  the  feelings  of  others,  although  engaged 
in  the  sacred  duty  of  his  connection  with  his  client,  and  above 
all  things,  he  should  be  the  guardian,  and  not  the  destroyer, 
of  private  character :  he  should  observe  the  Golden  Rule  of 
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doing  unto  others  as  he  would  be  done  by ;  nor  should  he 
lose  or  suspend  the  feelings  of  a  Christian  and  a  gentleman ; 
he  should  regard  the  alarm,  the  suffering,  the  torment,  the 
destruction,  which  he  may  bring  upon  others.  To  serve  his 
client  may  be  his  highest  duty  as  an  advocate,  but  it  is  yet 
hoped  it  will  not  cause  him  to  forget  his  duties  as  a  man,  or 
prevent  him  from  abandoning  a  cause  which  he  can  only  win 
by  dishonorable  means." 

It  is  not  my  intention  to  deliver  an  address  at  length,  nor 
do  I  expect  to  reveal  any  new  duties  of  a  lawyer  not  already 
known  to  the  members  of  this  Association ;  but  these  princi- 
ples, like  the  repeated  readings  of  Blackstone,  Kent  and  the 
other  great  authors,  are  well  to  be  recalled,  so  that  they  may 
be  refreshed  in  our  minds  and  thereby  aid  us  all  to  keep  high 
the  standard,  while  discharging  the  varied  duties  of  our 
arduous  profession. 

The  Constitution  of  our  Association  prescribes,  as  the 
duty  of  the  President,  that  he  shall  communicate  in  his  ad- 
dress the  most  noteworthy  changes  in  the  Statute  law  in  the 
State  on  points  of  general  interest  during  the  preceding  year. 
In  compliance  with  that  duty,  L  call  your  attention  to  the  fol- 
lowing Acts  of  the  General  Assembly  of  our  State: 

1st.  By  an  Act  approved  February  20,  1901,  the  Super- 
visors of  Registration  are  required  in  every  election  year,  in 
addition  to  the  places  where  they  are  required  to  open  r^s- 
tration  books,  to  hold  one  meeting  during  the  year  in  every 
town  in  the  county  having  over  five  hundred  inhabitants,  so 
that  the  elector  may  register;  thus  allowing  registration 
without  the  necessity  of  visiting  the  court  house. 

2d.  On  the  same  day  an  Act  was  passed  allowing  the  own- 
ers of  real  estate,  or  those  who  hold  mortgages  over  the 
same,  to  redeem  such  real  estate  within  six  months  after  the 
same  has  been  sold  for  taxes,  by  paying  the  taxes  on  such 
real  estate,  cost  and  penalties  and  expenses  of  such  sales,  and 
eight  per  cent,  interest  thereon. 

3d.  On  the  19th  of  February,  1901,  was  passed  an  Act  to 
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provide  for  uniformity  and  equality  in  the  assessment  for 
taxation  of  all  property  returned  by  individuals,  firms  or 
corporations,  engaged  in  textile  industries,  canals  providing 
power  for  rent  or  hire,  and  cotton  seed  oil  companies  and 
fertilizer  companies.  The  return  of  such  property,  after 
being  passed  upon  by  the  County  Board  of  Equalization,  is 
sent  to  the  Cpmptroller  General,  where  it  is  finally  passed 
upon  and  equalized  by  the  State  Board  of  Equalization.  One 
assessment  has  been  had  under  the  provision  of  this  Act, 
with  the  result  that  between  two  and  three  million  dollars  of 
increased  assessment  were  thereby  added  to  the  taxable  prop- 
erty in  the  State. 

4th.  At  the  same  session  an  Act  was  passed,  ratifying 
Article  I.  of  the  Amendment  of  the  Constitution,  providing 
for  the  drainage  of  swamp  and  low-lands  of  the  State  by 
condemnation  proceedings. 

5th.  An  Act  providing  for  the  empanelling  of  jurors  in 
the  Court  of  Common  Pleas.  This  law  makes  a  complete 
change  in  the  manner  of  selecting  and  challenging  jurors. 

6th.  Another  Act  of  general  importance  provides  the 
modes  by  which  cities  of  five  thousand  inhabitants  may  be 
incorporated  by  application  to  the  Secretary  of  the  State  and 
certain  proceedings  thereafter  to  be  passed  upon  by  an  elec- 
tion. 

7th.  An  Act  to  carry  out  Section  1 1,  of  Article  IX.,  of  the 
Constitution  of  this  State,  in  reference  to  cumulative  voting 
of  stock  in  all  corporations. 

8th.  An  Act  limiting  the  quantity  of  land  that  may  be 
owned  by  aliens  or  any  corporations  controlled  by  aliens,  lim- 
iting the  number  of  acres  to  five  hundred,  with  certain  excep- 
tions as  to  lands  bought  in  for  debt,  when  under  certain 
conditions  such  lands  may  be  held  for  five  or  ten  years  addi- 
tional. 

9th.  An  Act  requiring  the  Railroad  Commissioners  to  fix 
the  rate  of  storage  to  be  charged  by  railways,  and  also  re- 
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quiring  railroads  to  advertise  in  the  months  of  January  and 
February  the  rates  of  charges  for  transporting  melons. 

loth.  Another  Act  of  general  importance  is  the  Act 
amendir^  ejectment  proceedings  before  a  magistrate,  which 
gives  either  the  landlord  or  tenant  the  right  of  appeal  from 
the  judgment  of  a  magistrate.  If  the  tenant  appeals,  he 
must  give  bond  to  pay  all  damages  to  the  landlord  if  the  lat- 
ter is  finally  successful. 

nth.  An  Act  requiring  the  public  buildings  of  the  State 
and  Counties  to  be  ihsured  by  paying  the  premiums  of  insur- 
ance to  the  Sinking  Fund  Commissioners.  The  practical 
effect  of  this  Act  is  to  lessen  by  one-half  the  amount  of  pre- 
miums paid  out  for  insurance  of  the  public  buildings  of  the 
State  and  Counties. 

1 2th.  An  Act  amending  the  Act  known  as  Lord  Camp- 
bdl's  Act,  giving  exemplary  damages  for  death  caused  by 
the  wrongful  act  or  neglect  of  another. 

13th.  Another  important  Act  is  an  Act  allowing  damages 
for  mental  anguish  in  absence  of  bodily  injury,  for  negli- 
gence on  the  part  of  telegraph  companies  in  receiving,  trans- 
mitting or  delivering  messages. 

14th.  Still  another  Act  of  general  importance  is  the  Act 
forbidding  the  carrying  any  pistol,  whether  concealed  or  not, 
that  is  less  than  twenty  inches  in  length  or  three  pounds  in 
weight. 

The  above  Acts  comprise  the  most  important  laws  that 
were  enacted  by  the  General  Assembly  within  the  last  twelve 
months ;  but  several  measures  of  general  interest  have  been 
placed  upon  the  Statute  Books  since  the  last  meeting  of  this 
Association,  and  noticeably  among  them  is  the  Act  of  Feb- 
ruary 25,  1897,  to  prohibit  trusts  and  combinations,  and  to 
provide  penalties  therefor. 

This  Act  prohibits  combinations  of  any  kind  between  in- 
dividuals, firms,  corporations,  syndicates  or  associations,  to 
control  the  price  of  any  commodity  in  any  branch  of  trade  or 
business,  or  the  rates  of  any  tariffs  or  tolls.     The  Act  pro- 
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vides  penalties  against  the  individuals  or  officers  of  a  corpo- 
ration violating  its  provisions,  and  also  gives  the  right  of 
action  to  any  person  who  has  been  damaged  by  the  violation 
of  the  law,  and  the  corporation  is  subject  to  the  further  pen- 
alty of  having  its  charter  forfeited ;  and  if  a  foreign  corpora- 
tion, it  is  prohibited  from  doing  business  in  this  State.  This 
law  has  recently  become  of  considerable  interest  on  account 
of  the  trusts  that  are  alleged  to  have  been  formed  by  the  fer- 
tilizer and  the  cotton  oil  companies  in  this  State. 

With  proper  amendments  to  this  law,  and  also  with  an  Act 
regulating  proceedings  by  which  the  State  may  obtain  in  a 
summary  way  the  evidence  from  those  who  have  violated  the 
law,  would  make  the  Statute  effective.  That  combinations 
in  trusts  should  be  allowed  to  form  a  monopoly  and  control 
and  fix  the  price  of  the  products  of  the  country,  would  be 
most  baneful,  and  would  also  result  in  the  impoverishment 
of  the  prodiKing  classes. 

While  the  wealth  of  corporations  is  needed  to  produce 
prosperity,  and  when  such  aggregation  of  capital  is  properly 
controlled  would  give  results  of  great  benefit  to  a  State;  on 
the  other  hand,  they  would  become  instruments  of  great  evil 
and  oppression  if  allowed  by  unlawful  combinations  to  set 
the  price  upon  the  products  of  the  soil  and  of  such  commodi- 
ties as  are  in  general  use  But  this  matter  can  only  be  re- 
ferred to  in  an  address  of  this  kind.  It  is  perhaps  the  most 
engrossing  subject  which  will  attract  the  attention  of  the 
law-makers;  and  whether  the  National  or  State  Govern- 
ments, or  both  combined,  will  be  able  to  solve  this  difficult 
and  grave  question,  and  give  the  reliefs  from  the  evil  effects 
of  trusts,  can  only  be  known  in  the  development  of  the 
future.  An  abiding  faith  in  the  power  of  the  people  to  gov- 
ern themselves,  gives  us  the  hope  that  in  the  end  all  such 
combinations  will  be  controlled  by  the  law.  And  in  the 
solution  of  this  matter,  it  may  be  safely  predicted  that  the 
members  of 'our  profession  must  be  mainly  relied  upon  to 
bear  the  burden  of  the  struggle ;  for,  of  all  classes  in  society, 


Digitized  by  VjOOQIC 


54  SOUTH  CAROLINA  BAR  ASSOCIATION. 

there  are  none  more  intimately  associated  with  the  laws  and 
institutions  of  the  country  than  the  practising  lawyer.  The 
work  of  his  life  is  a  continual  experience  with  the  rights  of 
I>ersons  and  property  as  affected  by  the  laws  of  the  land; 
hence,  we  may  assert,  without  vanity,  that  the  legal  profes- 
sion, while  generally  conservative,  have  done  more  to  pro- 
mote the  progress  of  the  law  and  to  establish  the  liberties  of 
the  people  than  any  other  class  in  society. 

Let  us  for  a  moment  refer  to  the  members  of  our  General 
Assembly  in  the  present  session,  and  it  will  be  surprising  to 
learn  what  a  large  proportion  of  both  Houses  are  members 
of  the  legal  profession.  The  Senate  is  composed  of  twenty- 
six  lawyers  and  fourteen  of  all  other  callings,  while  the 
House  is  composed  of  forty-seven  lawyers  and  seventy- 
seven  of  all  other  callings ;  and  thus  it  api>ears  that  nearly 
one-half  of  the  General  Assembly  is  composed  of  our  breth- 
ren of  the  Bar.  It  follows  that  their  influence  is  most  potent 
in  enacting  the  laws  of  the  country. 

And  now,  gentlemen,  in  conclusion,  permit  me  to  remind 
you  that  the  first  meeting  of  this  Asociation  was  held  on  the 
8th  day  of  December,  1885,  and  for  seven  consecutive  years 
thereafter  we  continued  regularly  to  hold  our  annual  meet- 
ing. Its  proceedings  were  such  as  to  reflect  credit  upon  the 
Association,  and  its  papers  and  addresses  gave  an  enviable 
national  reputation — ^so  much  so  that  our  worthy  Secretary 
informs  me  that  he  has  repeated  demands  for  the  proceed- 
ings of  the  Association,  and  the  annual  addresses  delivered 
to  this  body,  the  keepers  of  the  public  libraries  throughout 
the  Union  declaring  that  their  libraries  were  not  complete 
without  these  papers.  Such  esteem  from  abroad  is  an  addi- 
tional reason  to  stimulate  us  to  reorganize  and  make  perpet- 
ual this  Society. 

South  Carolina  from  her  earliest  history  has  held  a  con- 
spicuous place  in  the  annals  of  the  nation.  Her  Judiciary 
and  her  Bar  have  ever  been  distinguished  for  their  learning. 
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independence  and  ability,  and  have  ever  reflected  honor  upon 
this  great  and  noble  commonwealth. 

In  the  days  of  the  Revolution,  her  Pinckneys  and  Rut- 
ledges  gave  renown  to  the  State.  New  honors  were  added 
by  their  successors,  DeSaussure,  Nott,  Waties  and  Harper ; 
and  later  still,  Pettigru,  Cheves,  L^are,  O'Neill,  the  Ward- 
laws,  Duncan  and  Carroll ;  and  still  later,  within  the  recollec- 
tion of  us  all,  the  able  and  lamented  Simpson;  the  knightly 
soldiers,  but  eminent  jurists,  Kershaw,  Wallace  and  Mc- 
Gowan;  to  whc«n  we  may  add  the  able  and  pure  Pressley, 
Witherspoon,  Norton  and  others,  giving  for  one  hundred 
and  thirty  years  a  succession  of  pure,  able  and  upright 
judges,  whose  learning,  integrity  and  ability  have  given  such 
high  distinction  to  the  Judiciary  of  South  Carolina,  and 
whose  sterling  example  may  with  profit  and  honor  be  fol- 
lowed by  us  all. 
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ANNUAL    ADDRESS 

Delivered  before  the  South  Carolina  Bar  Aseociation,  zSga,  by 

SENAXOR  D.  \M.  Y/OORHEES, 

Of  Indiana. 


The  Honor,  Dignity  and  Courtesy  of  the  Profession  of 

the  Law. 


Mr.  President:  In  addressing  an  annual  meeting  of  the 
Bar  Association  of  your  great,  historic  commonwealth,  I 
realize,  with  a  keen  sense  of  embarrassment,  that  others, 
with  greater  gifts,  and  under  more  auspicious  circumstances, 
have  often  been  here  before  me.  With  elaborate  discussion, 
and  sweeping  review,  they  have  made  it  difficult  for  the  hum- 
ble gleaner  to  gather  even  a  few  sheaves  for  the  present  occa- 
sion, or  to  discover  new  fields  where  harvesters  have  not 
already  been,  and  garnered  up  the  fruits,  and  plucked  the 
flowers,  which  enrich  and  adorn  the  brotherhood  to  which 
we  belong.  I  bow  also  with  deep  veneration,  before  the 
legal  fraternity  of  one  of  the  Charter  States  of  the  American 
Union;  one  of  the  original  subscribers  to  the  Constitution  of 
1789 ;  a  State  which  in  her  colonial  condition  cradled  Ameri- 
can independence  in  its  perilous  infancy,  and  in  after  times, 
has  maintained  liberty  by  the  wisdom  and  force  of  Law, 
throughout  all  her  borders. 

I  venture,  however,  to  turn  to  the  Constitution  of  the 
South  Carolina  Bar  Association  itself,  for  assistance,  assur- 
ance and  guidance.  Amongst  other  objects  in  view,  it  is 
there  declared  that  your  "A-ssociation  is  formed  to  mamtain 
the  honor,  dignity  and  courtesy  of  the  profession  of  the 
law."  May  we  not  salute  these  three  majestic  and  immortal 
graces,  and  make  them  our  theme  for  this  passing  hour? 
Honor,  dignity,  courtesy !     These  are  not  only  the  graces  of 
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our  profession,  but  also  the  cardinal  elements  of  human  pro- 
gress and  civilization. 

Lawyers  have  been  defined  to  be  those  who  are  versed  in 
the  laws,  and  the  part  they  have  borne,  the  work  they  have 
accomplished  in  the  affairs  of  men,  i-s  not  left  in  doubt  on  the 
pages  of  history.  The  best  governments  ever  known,  the 
most  liberal  and  enliglitened  institutions,  ensuring  social 
order  and  domestic  tranquility,  have  in  every  age  been  de- 
vised, and  established  by  the  great  lawyers  of  the  world. 
Those  who  have  made  themselves  masters  of  the  laws  of 
their  country,  studied  the  science  of  jurisprudence,  and  com- 
prehended the  spirit  and  meaning  of  justice  administered  in 
the  courts,  have  possessed  a  power  in  human  affairs,  far- 
reaching  and  as  enduring  as  time  itself. 

The  imposing  structure  of  the  Mosaic  law,  towering  over 
the  vast  gulf  of  unnumbered  centuries,  though  ascribed  to 
Divine  inspiration,  yet  stands  as  the  work  of  the  law-givers 
of  Israel,  educated  and  toiling  as  the  agents  of  the  Most 
High.  The  pen  that  wrote  Leviticus  and  Deuteronomy,  and 
indeed  all  the  five  books  of  Moses,  was  the  pen  of  one  versed 
in  the  law,  the  pen  of  a  lawyer.  There  may  be  found  nearly 
every  germ  of  the  common  law,  and  a  large  proportion  of 
the  principles  which  are  now  embodied  in  the  statutes  of 
modern  nations.  There,  too,  in  that  Hebraic  tome  of  legal 
learning,  may  be  found  those  strong,  acute  and  discriminat- 
ing traits  of  intellect,  so  brilliantly  displayed  in  after  ages 
and  in  our  own  day,  by  members  of  the  Hebrew  race,  stand- 
ing at  the  head  of  the  legal  profession  in  Europe  and  in 
America.  To  but  one  name,  in  fact,  belongs  the  honor  of  an 
acknowledged  leadership  at  both  the  American  and  the  Eng- 
lish Bar.  Judah  P.  Benjamin,  an  American  lawyer  of  the 
blood  of  Moses,  and  of  David,'and  of  the  Judges,  stands 
alone  in  his  glory. 

What  traveler  in  the  far  East  now  seeks  to  trace  the  battle 
fields  of  Judea,  or  is  curious  to  know  who  commanded  her 
armies  ?     On  the  other  hand,  what  student  of  history,  or  the 


Digitized  by  VjOOQIC 


ANNUAL  ADDRESS  BY  SENATOR  VOORHEES.  59 

science  of  jurisprudence,  of  the  great  principles  of  law  on 
which  commonwealths  have  been  founded  and  civilizations 
upheld,  fails  to  drink  at  the  Mosaic  fountains,  and  to  profit 
by  the  example  of  those  whose  genius,  as  well  as  their  line- 
age, comes  from  that  high  and  distant  period  ?  To  no  one 
race,  kindred  or  blood,  and  to  no  or^e  era  in  human  progress, 
has  the  majesty  of  the  law  been  confined,  or  its  honor,  dig- 
nity and  courtesy  entrusted.  The  profession  of  the  law  in 
its  true  scope  breaks  down  all  provincialisms,  sweeps  away 
all  barriers  of  prejudice,  and  enforces  a  cosmopolitan  equal- 
ity of  rights  in  its  presence.  Its  triumphs,  too,  have  in  every 
age  dwarfed  all  other  human  achievements.  Wherever 
cultivated  intellect  and  civilized  courage  have  combined 
to  produce  the  loftiest  and  the  most  brilliantly  illuminated 
periods  of  history,  towering  over  long  intervals  of  the  lower 
and  more  obscure  annals  of  mankind,  like  g^ant  peaks 
springing  up  from  ordinary  mountain  ranges,  there  the  stu- 
dent will  find  the  law,  which  distributes  and  secures  individ- 
ual rights  to  the  citizen,  has  done  its  most  perfect  work. 

What  curious  antiquarian  of  the  present  day  would  wan- 
der back  to  the  period  of  Lycurgus,  the  Spartan  law-g^ver, 
more  than  seven  hundred  years  before  the  dawn  of  the 
Christian  era,  except  for  the  purpose  of  examining  his  sys- 
tem of  laws,  and  of  obtaining  a  better  knowledge  of  his 
monumental  labors?  A  classic  author,  writing  of  that 
period  and  of  Lycurgus,  says : 

*'Sparta  was  in  a  state  of  anarchy  and  licentiousness,  and 
he  was  considered  as  the  man  who  alone  could  cure  the 
growing  diseases  of  the  State.  He  undertook  the  task,  yet 
before  he  set  to  work,  he  strengthened  himself  with  the  au- 
thority of  the  Delphic  oracle,  and  with  a  strong  party  of 
influential  men  at  Sparta.  The  reform  seems  not  to  have 
been  carried  altogether  peaceably.  The  new  division  of  the 
land  among  the  citizens  must  have  violated  many  existing 
interests.  But  all  opposition  was  overborne,  and  the  whole 
Constitution, .  military   and  civil,   was   remodeled.     After 
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Lycurgus  had  obtained  for  his  institutions  an  approving 
oracle  of  the  national  God  of  Delphi,  he  exacted  a  promise 
from  the  people  not  to  make  any  alteration  in  his  laws  before 
his  return.  And  then  he  left  Sparta  to  finish  his  life  in  vol- 
untary exile,  in  order  that  his  countrymen  might  be  bound 
by  their  oath  to  preserve  his  Constitution  inviolate  forever. 
Where  and  how  he  died  nobody  could  tell.  He  vanished 
from  the  earth  like  a  god,  leaving  no  traces  bdiind  but  his 
spirit,  and  he  was  honored  as  a  god  at  Sparta  with  a  temple 
and  yearly  sacrifices  down  to  the  latest  times." 

Such  is  the  historic  picture  of  the  man  and  of  his  life- 
work  in  general  terms.  May  we  not,  however,  in  this  as- 
semblage of  lawyers  take  for  a  few  moments,  and  without 
impropriety  or  waste  of  time,  a  somewhat  closer  look  at  the 
principles  and  details  of  the  law  that  came  from  his  hands  ? 
The  analogies  which  exist  between  them  and  the  most  en- 
lightened governments  of  modem  ages,  will  be  found  in  lead- 
ing instances  to  be  most  striking  and  instructive.  The  fol- 
lowing statement  rests  upon  safe  authority : 

*'The  Sparta  Constitution  was  of  a  mixed  nature;  the 
monarchical  principle  was  represented  by  the  Kings,  the 
aristocracy  by  the  Senate,  and  the  democratical  element  by 
the  assembly  of  the  people,  and  subsequently  by  their  repre- 
sentatives, the  Ephors.  The  Kings  had  originally  to  per- 
form the  common  functions  of  the  Kings  of  the  heroic  age. 
They  were  high  priests,  judges,  and  leaders  in  war.  but  in 
all  these  departments  they  were  in  course  of  time  superseded 
more  or  less.  As  judges  they  retained  only  a  particular 
branch  of  jurisdiction,  that  referring  to  the  common  succes- 
sion of  property.  As  military  commanders  they  were 
restricted  and  watched  by  Commissioners  sent  by  the  Sen- 
ate ;  the  functions  of  high  priest  were  curtailed  least,  perhaps 
because  least  obnoxious.  In  compensation  for  the  loss  of 
power,  the  Kings  enjoyed  great  honors,  both  during  life, 
and  after  death.  Still  the  principle  of  monarchy  \vrs  very 
weak  among  the  Spartans.     The  powers  of  the  Senate  were 
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very  important.  They  had  the  right  of  originating  and 
discussing  all  measures  before  they  could  be  submitted  to  the 
decision  of  the  popular  assembly ;  they  had,  in  conjunction 
with  the  Ephors,  to  watch  the  due  observance  of  the  laws 
and  institutions ;  and  they  were  judges  in  all  criminal  cases, 
without  being  bound  by  any  written  code.  For  all  this  they 
were  not  responsible,  holding  their  office  for  life.  But  with 
all  these  powers  the  elders  formed  no  real  aristocracy.  They 
were  not  chosen  Senators  either  for  property  qualification  or 
for  noble  birth.  The  Senate  was  open  to  the  poorest  citizen, 
who,  during  sixty  years,  had  been  obedient  to  the  laws  and 
zealous  in  the  performance  of  his  duties.  The  mass  of  the 
people — that  is,  the  Spartans  of  pure  Doric  descent — formed 
the  sovereign  power  of  the  State.  The  popular  assembly 
cf>nsisted  of  every  Spartan  of  thirty  years  of  age  and  of 
unblemished  character ;  only  those  were  excluded  who  had 
not  the  means  of  contributing  their  portion  to-theSyssitia. 
They  met  at  stated  times  to  decide  on  all  important  ques- 
tions brought  before  them,  after  a  previous  discussion  in  the 
Senate.  They  had  no  right  of  amendment,  but  only  that  of 
simple  approval  or  rejection,  which  was  given  in  the  rudest 
form  possible,  by  shouting.  The  popular  assembly,  how- 
ever, had  neither  frequent  nor  very  important  occasions  for 
directly  exerting  their  sovereign  power.  Their  chief  ac- 
tivity consisted  in  delegating  it ;  hence  arose  the  importance 
of  the  Ephors,  who  were  the  representatives  of  the  popular 
element  of  the  Constitution.  The  Ephors  answer  in  every 
characteristic  feature  to  the  Roman  tribunes  of  the  people. 
Their  origin  was  lost  in  obscurity  and  insignificance,  but  at 
the  end  they  engrossed  the  whole  power  of  the  State." 

The  system  of  government  here  described,  with  whatever 
imperfections  it  contains,  is  far  superior  to  the  constitutional 
monarchy  of  England  to-day.  If  the  Spartan  Senate  ap- 
jjcars  to  have  had  too  much  power  and  its  members  were 
chosen  for  life,  still  it  was  not  filled  by  hereditary  rank,  and 
consecjuently  hereditary  imbecility  and  hereditary  corrup- 
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tion,  which  now  degrade  and  disgrace  the  British  House  of 
Lords.  The  principle  embodied  in  the  election  of  the  Spar- 
tan Ephors  is  the  same  which,  in  the  nineteenth  centur\% 
sends  representatives  to  the  Congress  of  the  United  States. 
And  though  the  Constitution  of  Sparta  was  framed  twenty- 
seven  hundred  year^  ago,  for  a  region  no  larger  than  an 
ordinary  county  in  an  American  State,  a  mere  speck  on  the 
map  of  the  globe,  yet  the  light  of  that  great  legal  instrument 
has  never  gone  out ;  it  has  continued  to  shine  across  the  vast 
and  turbulent  centuries,  like  the  imperishable  beacon  of  a 
giant  light-house,  streaming  far  out  over  the  ocean  as  a 
warning,  a  guide,  and  a  hope. 

Two  hundred  years  later,  came  Solon,  the  Athenian  law- 
yer, to  whose  hands,  as  in  the  case  of  the  g^eat  Spartan,  was 
entrusted  the  preservation  of  his  country  through  the  revi- 
sion of  her  laws  and  the  enactment  of  new  ones,  as  they  were 
found  necessary.  "He  was  chosen  archon,  B.  C.  594,  and 
under  that  legal  title  was  invested  with  unlimited  power  for 
adopting  such  measures  as  the  exigencies  of  the  State  de- 
manded. In  fulfillment  of  the  task  entrusted  to  him  Solon 
addressed  himself  to  the  relief  of  the  existing  distress."  His 
labors  were  severe,  and  the  details  of  his  legal  system  exten- 
sive. He  established  a  Constitution  and  laws  under  which 
peace  and  prosperity  again  returned  to  his  country,  but  at 
the  same  time  it  is  related  that  he  was  himself  aware  that  he 
had  been  compelled  to  leave  many  imperfections  in  his  sys- 
tem and  code.  He  is  said  to  have  spoken  of  his  laws  as 
being  not  the  best,  "but  the  best  which  the  Athenians  would 
have  received." 

But  the  legal  structure  reared  by  Solon  yet  remains,  in  its 
outlines  and  in  many  of  its  details,  for  the  use  of  the  histo- 
rian and  the  instruction  of  the  student,  while  the  lines  of 
battle  on  the  field  of  Marathon  are  lost,  and  the  groimd  oc- 
cupied by  the  two  armies  which  met  there  cannot  be  iden- 
tified. And  when  Rome  expanding  her  dominion  by 
military  power  absorbed  the  Grecian  States,  she  was  more 
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enriched  by  Grecian  civilization,  springing  from  the  imper- 
ishable priiKiples  of  Grecian  constitutions,  codes  and  legal 
safeguards,  than  by  all  the  plunder  and  spoliation  of  all 
other  nations  and  people  against  whom  her  ruthless  sword 
was  drawn.  The  conquests  of  the  Roman  republic  and  also 
of  the  empire  extended  to  all  the  then  known  abodes  of  the 
human  race.  The  Legions  of  Rome,  sent  out  from  the 
Tiber  and  from  that  narrow  coast  of  the  Mediterranean 
which  modem  travelers  look  at  with  wonder,  carried  their 
eagles  wherever  human  prey  could  be  found,  and  marked 
the  earth  with  the  footprints  of  their  devastating  victories. 
Roman  sway  was  absolute  from  the  Straits  of  Gibralter  on 
the  west  to  the  Euphrates  and  the  Persian  Gulf  on  the  east; 
from  the  Rhine  and  from  beyond  the  Danube  on  the  north  to 
the  torrid  sands  of  the  interior  of  Africa  on  the  south,  em- 
bracing an  extent  of  country  far  greater  than  that  over 
which  the  American  flag  flies  to-day.  A  look  at  the  bounda- 
ries of  ancient  Rome,  as  they  are  explained  by  the  modern 
maps  of  the  world,  reveals  such  a  startling  grasp  of  domin- 
ion as  never  before  nor  since  has  belonged  to  any  one  of  the 
powers  of  the  earth.  The  greatest  kingdoms  and  nations  of 
the  Eastern  Hemisphere,  as  they  stand  outlined  at  the  pres- 
ent day,  were  her  obedient  provinces.  Spain,  Portugal, 
France,  England,  Belgium,  Switzerland,  Turkey,  Greece, 
and  large  portions  of  Austria  and  Russia,  comprised  her 
European  possessions,  outside  of  Italy,  her  rightful  home. 
In  Africa  she  was  mistress  of  Morocco,  Algeria,  Tunis, 
Tripoli  and  Egypt,  the  five  States  of  Barbary,  constituting  a 
productive  belt  nearly  three  thousand  miles  long,  with  an 
average  of  one  hundred  miles  wide,  lying  in  the  Temperate 
zone,  and  between  the  destructive  sands  of  Sahara  on  the 
south  and  the  sea  on  the  north.  In  Asia  her  arms  embraced 
all  now  known  as  Asiatic  Turkey,  together  with  extensive 
r^ions  of  Persia  and  Arabia.  Those  admitted  to  the  citi- 
zenship of  Rome,  with  their  wives  and  children,  numbered 
twenty  millions ;  the  inhabitants  of  her  provinces  forty  mil- 
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lions,  and  her  slaves  more  than  sixty  millions ;  making  the 
enormous  aggregate  population  of  over  one  hundred  and 
twenty  millions,  nearly,  if  not  quite,  double  the  present  popu- 
lation of  the  United  States.  As  the  enlightened,  modem 
historian,  however,  explores  that  vast  field  of  gigantic  con- 
flict and  conquest,  what  does  he  find  of  value  to  the  human 
race,  save  the  free  institutions  of  the  Roman  Republic,  the 
laws  which  made  the  Roman  citizen  a  sovereign  at  home  and 
abroad,  and  the  intellectual  products  in  the  forum,  in  letters 
and  in  the  arts,  which  always  adorn  a  period  and  a  country, 
where  liberty  secured  by  law  prevails  ?  Forgotten  now,  or 
but  dimly  remembered,  are  the  long  marches,  the  distant 
invasions  and  the  bloody  battles.  The  achievements  of 
Roman  warriors,,  from  Caesar  down  to  the  lieutenant,  have 
perished  in  the  dust  of  ages,  while  the  labors  of  Roman  law- 
yers, those  versed  in  the  laws,  have  survived  the  wrecks  of 
time,  and  confront  us  to-day  with  the  aspect  of  perpetual 
youth.  For  seven  hundred  years  the  law-givers  and  law- 
makers of  Rome  maintained  a  Republic  in  name  and  in  form, 
and  secured  to  the  citizen  an  independence,  a  dignity  and  a 
security,  never  since  equalled  in  the  history  of  nations. 
Under  the  banner  of  the  Republic,  too,  all  her  mighty  con- 
quests were  made  except  Britain,  Dacia  and  the  Eastern  pro- 
vinces that  submitted  to  the  sword  of  Trajan ;  but  nothing  is 
now  left  to  signify  her  greatness  and  glory,  except  the 
principles  of  her  government,  her  codes,  her  laws,  her  juris- 
prudence and  her  master-pieces  of  eloquence,  literature  and 
art,  which  were  created  and  fostered  in  an  atmosphere  of 
freedom.  The  productions  of  Cicero,  the  leader  of  the 
Roman  Bar,  and  of  the  historians  and  poets,  Tacitus,  Livy, 
Virgil,  Juvenal  and  other  illustrious  men  of  genius,  all  clus- 
tering near  the  dawn  of  the  Christian  era,  have  survived ;  all 
else  is  a  dreary  waste  of  ruin  and  desolation.  And  when  we 
take  our  stand  six  centuries  further  down  the  stream  of 
time,  and  explore  the  era  of  Justinian,  the  gjeat,  the  same 
lesson  is  borne  in  upon  us,  as  to  the  durability  and  power  of 
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legal  principles,  and  the  perishable  and  evanescent  character 
of  all  other  human  achievements.  Who  now  recalls  his 
splendid  reign,  or  delves  curiously  into  the  history  of  his 
mighty  empire,  except  for  the  purpose  of  studying  and  ad- 
miring the  immortal  labors  of  his  great  lawyers.  Justinian 
wore  the  imperial  purple  thirty-eight  years ;  his  armies  were 
victorious  in  Asia,  Africa  and  Europe;  he  restored  the  an- 
cient boundaries  of  the  Roman  Empire,  and  reunited  the 
East  and  the  West  under  his  rule ;  he  constructed  and  main- 
tained a  vast  line  of  fortifications  on  the  Eastern  and  South- 
ea3tem  frontier  of  the  Empire,  which  at  that  time  filled  the 
world  with  its  power;  he  decorated  the  city  of  Rome  with 
public  buildings  of  costly  and  magnificent  architecture:  he 
built  fountains  and  planted  groves,  and  displayed  his  culti- 
vated taste  by  a  lavish  patronage  of  statuary,  painting  and 
letters ;  yet  of  all  this  long  and  luminous  reign,  what  is  there 
now  gathered  up  and  preserved  as  a  part  of  the  treasure- 
trove  of  civilized  nations,  save  and  except  the  Justinian  code, 
the  Institutes  and  the  Pandects  ?  The  robust,  stalwart  and 
powerful  genius  of  ancient  Rome  seemed  to  blaze  up  in  all 
its  splendor  and  glory  under  the  sway  of  Justinian,  and  for 
the  last  time,  before  it  flickered  low  and  died  out  on  the 
murky  confines  of  the  dark  ages.  But  his  claim  to  remem- 
brance and  honor  rests  alone,  and  will  forever  rest,  on  his 
contributions  to  the  legal  knowledge  of  subsequent  and  still 
more  powerful  nations  than  his  own.  His  works  have  been 
thus  briefly  described : 

^'Immediately  on  his  accession  he  set  himself  to  collect  all 
previous  legislative  enactments  which  were  still  in  force/and 
in  order  to  do  this  thoroughly  he  first  compiled  a  code  which 
comprised  all  the  constitutions  of  his  predecessors.  The 
authoritative  commentaries  of  the  jurists  were  next  harmon- 
ized and  published  under  the  title,  Digesta  Pandecta,  The 
code  was  republished  A.  D.  534,  with  the  addition  of  Justin- 
ian's own  Constitution.  His  third  great  legal  undertaking 
was  the  composition  of  a  systematic  treatise  on  the  laws  for 
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guidance  of  students  and  lawyers.  This  was  published  a 
short  time  before  the  Pandects,  under  the  title  of  Institutes. 
All  these  works  were  accomplished  under  the  careful  super- 
intendence and  direction  of  Trebonian,  and  were  written 
originally  in  Latin." 

Forgotten  now  is  the  military  glory  of  Justinian ;  his  tri- 
umphs have  passed  away,  as  evanescent  as  the  clouds  in  an 
April  sky,  and  his  fortifications  have  turned  to  dust,  leaving 
no  trace,  while  the  labors  of  Trebonian  and  his  associate 
lawyers  still  live  in  all  their  primeval  vigor  and  far-readiing 
influences.  When  the  downfall  of  Rome  brought  chaos  and 
darkness  on  the  face  of  civilization,  the  principles  of  social 
order,  public  safety  and  private  right  were  found  securely 
embodied  and  preserved  in  her  written  laws.  They  were 
the  strong  material  with  which  governments  were  again  con- 
structed and  society  protected.  The  civil  law  of  Rome 
spanned  the  dark  ages  and  brought  to  modem  Europe,  and 
still  later  to  the  new  world  and  to  American  States,  a  system 
of  jurisprudence  sufficient  for  another  and  higher  civiliza- 
tion than  that  which  gave  it  birth.  Napoleon  spoke  it  into 
existence  in  imperial  France,  and  there  it  has  remained 
unchanged  through  stormy  revolutions,  while  the  results  of 
Marengo  and  Austerlitz  have  vanished  forever.  When 
Jefferson,  with  wise  prophetic  foresight,  purchased  frcwn 
France  the  Louisiana  territory,  he  brought  into  active  fel- 
lowship with  the  laws  of  the  United  States,  the  principles  of 
the  Pandects,  the  Institutes  and  the  code  of  Justinian,  and 
there  they  control  now,  as  they  did  more  than  thirteen  cen- 
turies ago  in  the  regions  of  the  Mediterranean. 

It  is  to  the  English-speaking  people  of  the  world,  however, 
that  the  chief  glory  of  the  law  belongs.  A  glance  at  English 
and  American  history  brings  us  face  to  face  with  the  honor, 
the  dignity  and  the  courtesy  of  the  profession  of  the  law, 
more  clearly  defined  and  standing  out  more  boldly  than  any- 
where else  in  the  annals  of  the  world.  For  a  thousand  years 
the  race  to  which  we  belong  has  been  the  law-maker  and  the 
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law-giver  of  the  highest,  proudest  types  of  Christian  civili- 
zation.    When  the  historian  speaks  of  England's  "best  and 
greatest  king,"  he  speaks  of  Alfred,  and  designates  him  as 
"the  law-giver."     He  ascended  the  throne  A.  D.  872,  when 
twenty-three  years  of  age,  and  died  prematurely  at  fifty-two. 
He  was  at  war  with  the  invaders  of  his  country  from  the 
start.     In  bloody  and  desperate  engagements  he  repeatedly 
drove  the  ruthless  Danes  and  the  Northmen  from  his  shores, 
and  beat  them  on  the  seas.     His  place  as  a  soldier  fighting 
for  independence  and  self-government  is  amongst  the  fore- 
most who  have  lived.     It  was  also  true  of  him  that  "in  an 
age  of  ignorance  and  barbarism  he  was  an  accomplished 
scholar  and  a  zealous  patron  of  learning.     No  prince  of  his 
age  did  so  much  for  the  diffusion  of  knowledge,  and  few 
monarchs  at  any  time  have  shown  an  equal  zeal  for  the 
instruction  of  their  people.     He  caused  many  manuscripts  to 
be  translated  into  Anglo-Saxon  from  the  Latin,  and  himself 
translated  several  works,  such  as  Boethius  on  the  Consola- 
tions of  Philosophy,  the  history  of  Orosius,  Bede's  Ecclesi- 
astical History,  and  selections  from  the  soliloquies  of  St. 
Augustine."     He  is  known,  however,  to  posterity  as  Alfred 
the  Great,  more  because  of  his  work  as  a  law-giver  than 
from  all  other  achievements  combined.     "The  fact  that  he 
compiled  a  code  of  laws,  divided  England  into  counties, 
hundreds  and  tithings,  and  thoroughly  reformed  the  admin- 
istration of  justice,"  and  the  further  fact  that  he  was  himself 
the  author  of  valuable,  original  law  books,  written  in  the 
Anglo-Saxon  language,  have  given  him  his  loftiest  and  most 
permanent  position  in  the  temple  of  fame.     The  origin  of 
trial  by  jury  was  also  ascribed,  during  many  centuries,  to 
Alfred  the  Great,  but  his  claim  is  now  doubted;  and  this 
imperishable  monument  of  personal  liberty  seems  to  have 
been  evolved  in  the  twilight  councils  of  men,  at  an  earlier 
date.     On  this  point  one  of  the  greatest  and  most  gifted 
legal  minds  of  his  own  country  and  of  the  world,  Jeremiah 
S.  Black,  of  Pennsylvania,  has  spoken,  and  enriched  the  law 
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literature  of  his  times.     In  ex  parte  Milligan,  in  the  Supreme 
Court  of  the  United  States,  and  in  defense  of  the  right  of  his 
client  to  a  trial  by  jury  instead  of  being  put  to  death  by  a 
military  commission,  Judge  Black  said :  "I  might  begin  with 
Tacitus  and  show  how  the  contest  arose  in  the  forests  of 
Germany  more  than  two  thousand  years  ago;  how  the  rough 
virtues  and  sound  common  sense  of  that  people  established 
the  right  of  trial  by  jury,  and  thus  started  on  a  career  which 
has  made  their  posterity  the  foremost  race  that  ever  lived  in 
all  the  tide  of  time.     The  Saxons  carried  it  to  England,  and 
were  ever  ready  to  defend   it   with  their  blood.     It  was 
crushed  out  by  the  Danish  invasion,  and  all  that  they  suf- 
fered of  tyranny  and  oppression  during  the  period  of  their 
subjugation  resulted  from  the  want  of  trial  by  jury.     If 
that  had  been  conceded  to  them,  the  reaction  woluld  not  have 
taken  place  which  drove  back  the  Danes  to  their  frozen 
homes  in  the  north.     But  those  ruflfian  sea  kings  could  not 
understand  that,  and  the  reaction  came.     Alfred,  the  great- 
est of  revolutionary  heroes,  and  the  wisest  monarch  that  ever 
sat  on  a  throne,  made  the  first  use  of  his  power,  after  the 
Saxons  restored  it,  to  re-establish  their  ancient  laws.     He 
had  promised  them  that  he  would,  and  he  was  true  to  them, 
because  they  had  been  true  to  him.     But  it  was  not  easily 
done.     The  Courts  were  opposed  to  it,  for  it  limited  their 
power — a  kind  of  power  that  everybody  covets — ^the  power 
to  punish  without  regard  to  law.     He  was  obliged  to  hang 
forty-four  judges  in  one  year  for  refusing  to  give  his  sub- 
jects a  trial  by  jury.     When  the  historian  says  that  he  hung 
them,  it  is  not  meant  that  he  put  them  to  death  without  a 
trial.     He  had  them  impeached  before  the  gjand  council  of 
the  nation,  the  Wittenagemote,  the  Parliament  of  that  time. 
During  the  subsequent  period  of  Saxon  domination  no  man 
on  English  soil  was  powerful  enough  to  refuse  a  legal  trial 
to  the  meanest  peasant.     If  any  minister  or  any  king,  in  vvar 
or  in  peace,  had  dared  to  punish  a  freeman  by  a  tribunal  of 
his  own  appointment,  he  would  have  roused  the  wrath  of  the 
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whole  population ;  all  orders  of  society  would  have  resisted 
it:  lord  and  vassal,  knight  and  squire,  priest  and  penitent, 
bocman  and  socman,  master  and  thrall,  copyholder  and  vil- 
lein, would  have  risen  in  one  mass  and  burned  the  offender 
to  death  in  his  castle,  or  followed  him  in  his  flight  and  torn 
him  to  atoms.  It  was  again  trampled  down  by  the  Norman 
conquerors,  but  the  evils  resulting  from  the  want  of  it  united 
all  classes  in  the  effort  which  compelled  King  John  to  restore 
it  by  the  Great  Charter." 

It  is  an  obvious  and  a  glorious  fact,  that  the  history  of 
English  law  at  every  stage  and  in  every  struggle,  marks  the 
growth  and  increased  strength  of  i>ersonal  liberty  and  per- 
sonal security.  Lawyers  by  profession  and  men  learned  in 
the  law  have  been  prone  to  the  side  of  liberty  in  every  age 
and  country,  but  more  especially  so  when  in  their  veins 
flowed  the  blood  of  the  Saxon.  This  proud  and  dominating 
race  has  held  a  stiff  curb  on  arogant,  encroaching  power 
wherever  it  has  taken  the  reins  of  government. 

Nearly  seven  hundred  years  ago  there  was  lying  about 
twenty  miles  from  London,  a  piece  of  meadow  land,  through 
which  a  small  stream  ran  its  winding  course ;  and  hence  this 
place  was  called  Runningmead.  Here  the  people  of  Eng- 
land, not  merely  the  Barons,  but  also  the  armed  masses,  met 
their  corrupt  and  faithless  King,  and  extorted  Magna 
Charta  from  his  most  unwilling  hands.  Every  detail  con- 
nected with  this  immortal  instrument  must  always  remain 
of  amdying  interest.  An  author  of  great  merit  in  an  essay 
on  Magna  Charta  says :  "Between  Staines  and  Windsor  is 
a  large  tract  of  meadow  land,  where  this  meeting  between 
the  King  and  his  Peers  was  appointed  to  be  held — 3l  stream 
which  flowed  through  it  gave  to  it  the  name  of  Running- 
mead,  or  Runnemede,  but  the  same  spot  also  bore  the  name 
of  Council  Meadow,  because  in  former  times  it  was  devoted 
to  such  purposes.  Here,  then,  on  the  5th  of  June,  appeared 
the  conflicting  parties,  and  while  John  was  attended  with 
but  few  supporters,  the  Barons  were  followed  by  such  vast 
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multitudes,  that  had  the  King  again  endeavored  to  retract, 
the  attempt  would  have  been  as  unavailing  as  it  would  have 
been  deceitful." 

Prior  to  this  meeting  King  John  had  made  repeated  and 
desperate  efforts  to  avoid  the  guarantees  demanded  of  him. 
He  had  even  offered  to  mortgage  his  kingdom  to  foreign 
powers  in  order  to  obtain  the  means  with  which  to  resist  the 
demands  of  his  oppressed  people,  for  a  reform  of  govern- 
ment abuses.  The  Great  Charter  of  Liberties,  as  the  old 
writers  style  it,  did  not  fall  easily  and  as  ripe  fruit  into  the 
laps  of  our  stalwart,  remote  ancestors,  but  was  plucked  by 
force  and  with  strong,  warlike  hands.  Nor  should  the 
effects  of  Runnemede  on  the  tyrant  King  himself  be  over- 
looked in  estimating  the  mighty  revolution  there  accom- 
plished. A  celebrated  English  historian  speaks  in  the 
following  t?erms  concerning  the  manner  in  which  the  grant  of 
Magna  Charta  preyed  upon  the  health  and  the  disposition 
of  John :  "Great  rejoicings,"  says  Holingshed,  "were  made 
for  this  conclusion  of  peace  betwixt  the  King  and  his  Barons, 
the  people  judging  that  God  had  touched  the  King's  heart 
and  molified  it,  whereby  happy  days  were  come  for  the  realm 
of  England,  as  though  it  had  been  delivered  out  of  the  bond- 
age of  Egypt ;  but  were  much  deceived,  for  the  King  having 
condescended  to  make  such  grant  of  liberties,  far  contrary 
to  his  mind,  was  right  sorrowful  in  his  heart,  cursed  his 
mother  that  bare  him,  the  hour  that  he  was  bom,  and  the 
paps  that  gave  him  suck,  wishing  that  he  had  received  death 
by  violence  of  sword  or  knife,  instead  of  natural  nourish- 
ment ;  he  whetted  his  teeth,  he  did  bite  now  on  one  staff  and 
now  on  another,  as  he  walked,  and  oft  broke  the  same  in 
pieces  when  he  had  done,  and  with  such  disordered  bdiavior 
and  furious  gestures  he  utered  his  grief,  in  such  sort  that  the 
noblemen  very  well  perceived  the  inclination  of  his  inward 
affection  concerning  these  things,  before  the  breaking  up  of 
the  Council,  and  therefore  sore  lamented  the  state  of  the 
realm,  guessing  what  would  come  of  his  impatience  and  dis- 
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pleasant  taking  of  the  matter."  It  is  a  relief  to  know,  even 
at  this  remote  period,  that  the  miserable  being  here  described 
perished  from  the  earth  only  four  months  after  his  hand  and 
the  great  seal  had  been  affixed  to  the  imperishable  charter. 
The  impotent  rage  of  a  defeated  tyrant,  baffled  and  bound 
down  by  law,  broke  his  life  and  drove  him  to  the  refuge  of 
the  grave. 

A  close  look  at  the  contents  of  the  Great  Charter  of  Liber- 
ties shows  them  to  be  far  more  extensive  and  even  more  pre- 
cious than  is  generally  understood  by  the  hurried  student  of 
modern  times.  The  world  has  been  so  illuminated  and  elec- 
trified by  one  well  known  article,  and  succeeding  ages  have 
been  so  enchanted  by  its  bugle  call  for  freedom,  that  the  gen- 
eral, comprehensive  and  thorough  character  of  the  Charter 
secured  from  the  perfidious  John,  is  too  often  overlooked. 
Two  sentences  in  this  mighty  instrument  of  legal  reform  and 
free  government  have  resounded  down  the  centuries,  as  if  all 
sufficient  within  themselves  for  the  establishment  and 
security  of  the  natural  rights  of  man. 

'*No  freeman  shall  be  seized,  or  imprisoned,  or  dispos- 
sessed, or  outlawed,  or  in  any  way  destroyed;  nor  will  we 
condemn  him,  nor  will  we  commit  him  to  prison,  excepting 
by  the  legal  judgment  of  his  peers,  or  by  the  laws  of  the 
land. 

**To  none  will  we  sell,  to  none  will  we  deny,  to  none  will 
we  delay  right  or  justice." 

The  stars  over  our  heads,  the  bright  emblazonry  of  God, 
are  not  more  eternal  or  more  glorious  in  the  heavens,  than 
are  these  few  and  simple  words  in  the  history  of  legal  liberty. 
But  in  its  inspiration  and  in  its  details  the  Great  Charter  ex- 
tended to  every  phase  of  the  laws  of  England  and  to  every 
branch  of  English  jurisprudence.  It  treated  of  every  rela- 
tion between  the  subject  and  his  King ;  of  every  right  and 
duty  belonging  to  domestic  life;  of  the  relative  rights  of 
creditors  and  debtors;  of  principals  and  sureties;  of  land- 
lords and  tenants ;  of  rents  and  distraints ;  of  county  assizes 
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and  justices  of  the  peace;  of  the  rights  of  merchants  to  buy 
and  sell  without  unjust  exactions,  and  on  the  principles  of 
free  trade ;  of  unequal  taxation ;  of  military  duty  and  service, 
and  of  the  entire  ecclesiastical  establishment  which  then  pre- 
vailed in  England.  On  all  these  vital  questions,  and  many 
more,  the  work  done  at  Runnemede  was  a  legal  revolution, 
limitless  in  its  results,  boundless  in  duration  and  priceless  in 
the  value  of  its  blessing^.     Sir  Edward  Coke  says : 

"It  is  called  Magna  Charta,  not  that  it  is  great  in  quantity, 
for  there  be  many  voluminous  charters  commonly  passed, 
specially  in  these  later  times,  longer  than  this  is ;  nor,  com- 
paratively, in  respect  that  it  is  greater  than  Charta  de  For- 
esta,  but  in  respect  of  the  great  importance  and  weightiness 
of  the  matter  as  shall  hereafter  appear. 

**As  the  gold-finer  will  not  out  of  the  dust,  threads  or 
shreds  of  gold,  let  pass  the  least  crumb,  in  respect  of  the 
excellency  of  the  metal,  so  ought  not  the  learned  reader  to 
let  pass  any  syllable  of  this  law  in  respect  of  the  excellency  of 
the  matter." 

Nor,  indeed,  have  any  of  the  words  or  syllables  of  this 
law,  more  precious  than  all  the  dust,  threads  and  shreds  of 
gold  in  the  universe,  been  lost  or  allowed  to  pass  away.  They 
are  to  be  found  clustered  together  in  the  Constitution  of  the 
United  States,  and  from  there  blazing  out  over  all  the  na- 
tions like  a  constellation  of  the  first  magnitude  in  the  firma- 
ment on  high.  Their  light  is  also  beheld  in  the  Constitutions 
and  the  laws  of  all  the  individual  States  of  the  American 
Union.  In  the  proud  and  noble  history  of  South  Carolina 
nothing  is  more  to  her  honor,  or  more  significant  of  her 
devotion  to  constitutional  freedom,  than  the  fact  that  her 
Legislature  in  171 2,  one  hundred  and  eighty  years  ago,  in- 
corporated into  the  body  of  h^r  laws,  not  only  Magna 
Charta,  but  likewise  the  Petition  of  Right,  the  Habeas  Cor- 
pus Act,  and  the  Bill  of  Rights  of  the  reign  of  James  the 
Second.  They  are  all  embraced  in  the  Statutes  at  Large  of 
South   Carolina,   as  compiled  and  published  by  Thomas 
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Cooper,  under  resolution  of  her  Legislature  of  December, 
1834. 

Lingering,  howcjver,  a  few  moments  more  over  the  Great 
Charter,  as  the  fountain  of  all  legalized  liberty,  a  curious  and 
eager  inquiry  asserts  itself  in  the  lawyer's  mind,  and  will  not 
down  at  any  one's  bidding.     Who  wrote  this  indestructible 
document  ?     Whose  hand  traced  its  luminous  lines  ?     It  is 
consecutive  and  coherent  in  its  order  of  thought,  the  same  in 
style  of  composition  in  all  its  parts,  and  with  no  break  in  the 
unity  which  belongs  to  the  production  of  a  single  mind. 
Whose  brain  wrought  it  out  ?     History  no  where  gives  his 
name.     It  is  the  work  of  a  legal  mind,  the  production  of  an 
educated  and  accomplished  lawyer.     The  Barons,  leading 
the  multitude,  and  surrounding  King  John  with  their  hands 
on  their  swords,  brought  it  not  with  them,  nor  could  they 
have  conceived  its  superb  structure.     Education  and  espe- 
cially l^al  learning  were  confined  to  the  few  at  that  early 
and  hazy  period  of  English  history.     For  the  discovery  of 
the  actual  author  of  Magna  Charta  we  are  forced  to  rely  on 
circumstantial  evidence.     In  this  field  of  research,  however, 
there  are  strong  and  peculiar  indications  of  the  true  author- 
ship.    The  name  of  Stephen  Langton  is  the  one  first  men- 
tioned in  the  opening  lines  of  the  Charter,  as  a  counsellor 
and  advisor  in  its  concessions  and  promulgation  by  the  King. 
In  the  short  but  instructive  essay  on  Magna  Charta,  by  Rich- 
ard Thompson,  published  in  London  in  1829,  Langton  is  six 
times  mentioned  as  a  leading,  ardent  and  fearless  promoter 
of  the  movement  for  redress  and   reform.     His  education 
was  of  the  highest  order,  and  it  strikes  the  modern  mind 
strangely  to  find  that  he  tvas  at  one  and  the  same  time,  Arch- 
bishop of  Canterbury,  Primate  of  all  England,  Cardinal  of 
the  Holy  Roman  Church,  and  Lord  Chancellor  of  English 
jurisprudence.     He  was  a  scholar   of   the   cloisters  and  a 
trained  lawyer  in  the  highest  ranks  of  the  judiciary.  Thomp- 
son, amongst  other  things  concerning  Langton,  in  his  essay 
says:  "The  year  1214  continued  to  pass  away  without  any 
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appearance  of  the  Liberties  of  Magna  Charta  being  insti- 
tuted, or  King  Edward's  laws  being  recalled ;  but  about  the 
month  of  November,  or  as  some  authors  have  supposed,  on 
the  20th,  Saint  Edmund's  Day,  a  second  meeting  of  the 
Peers  and  Clergy  took  place  at  Saint  Edmimds-Bury,  to  take 
into  consideration  the  most  effective  methods  for  the  obtain- 
ing of  their  demands.  This  convocation  being  made  under 
pretense  of  devotion,  but  little  suspicion  could  be  excited  of 
its  real  purpose  Before  the  Barons  was  laid  the  Charter 
for  which  they  contended,  whilst  Langton  stood  behind  the 
high  altar  in  the  midst  of  the  assembly  to  receive  their  pro- 
testations and  to  give  their  proceedings  all  the  sanction 
which  ceremonial  services  could  impart.  It  was  then,  irri- 
tated by  the  unexpected  delay  which  they  had  found,  with 
their  actions  calling  on  the  Prelate  to  witness  their  oaths, 
and  their  voices  entreating  Heaven  to  confirm  them,  the 
Barons  of  England  swore  to  support  the  Charter  of  Liberties 
on  these  terms:  That  the  King  should  immediately  grant 
and  confirm  the  said  laws  and  liberties  by  a  Charter  under 
his  s^l,  or  they  would  withdraw  themselves  from  his  fealty, 
until  they  gained  the  satisfaction  they  desired.  And  at 
length  it  was  agreed  that  after  the  Nativity  of  our  Lord,  they 
should  come  to  the  King  in  a  body,  to  desire  a  confirmation 
of  the  liberties  before  mentioned.  And  that  in  the  mean- 
time they  were  to  provide  themselves  with  horses  and  arms 
in  like  manner;  that  if  the  King  should  perchance  break 
through  that  he  had  specially  sworn,  which  they  well  be- 
lieved, and  recoil  by  reason  of  his  duplicity,  they  would 
instantly,  by  capturing  his  Castles,  compel  him  to  give  them 
satisfaction." 

What  a  marvellous  picture  is  here  presented !  It  can  have 
but  one  interpretation  as  to  the  brain  and  pen  that  produced 
Magna  Charta.  The  leaders  of  the  movement  against  legal- 
ized oppression  and  crime  are  here  seen  convoked  in  religious 
assemblage.  Their  priest,  a  scarlet-robed  cardinal,  and 
likewise  a  Lord  Chancellor  of  the  realm,  stands  behind  the 
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high  altar  in  their  midst,  and  in  this  situation  lays  the  Char-: 
ter,  for  which  they  contended,  before  the  Baroi^.  .  I'here 
with  solemn  protestations,  and  oaths  appet^lins^  to  God,  they 
are  sworn  by  their  Prelate-Chancellor,  to  defend  and  support 
it,  with  their  honor,  their  estates  ati4  their.lives.  This  im- 
posing spectacle  occurs  in  1214, -showing  that  the  Charter 
was  maturely  and  carefully  prepared  in  advance,  and  was 
not  the  sudden  production  of  Runnemede,  nearly  a  year 
later.  The  conclusion  appears  irresistable  that  to  a  Lord 
Chancellor  of  England  and  a  Cardinal  Archbishop,  both  dis- 
tinctions combined  in  the  same  person,  the  world  is  indebted 
for  the  old  and  sacred  first  Latin  draft  of  the  immortal 
parchment,  whereon  are  engraved  the  liberties  of  that  and  of 
all  subsequent  ages.  Stephen  Langton,  "Stephen,  Arch- 
bishop of  Canterbury,"  as  the  Charter  styles  him,  greets  the 
student  of  English  and  American  freedom  as  a  most  pleasing 
and  glorious  factor  in  the  history  of  his  times.  To  the 
broad,  liberal  thought  of  the  present  high  noon-tide  of  civil 
and  religious  liberty,  it  is  a  gracious  and  enjoyable  fact,  that 
so  early  in  the  very  dawn  of  the  coming  day,  after  the.  long 
night  of  the  middle  ages,  it  was  demonstrated  that  the  cause 
of  free  government  was  upheld,  without  respect  to  creed, 
canon,  faith  or  church  distinctions.  The  work  and  zeal  of 
the  liberty-loving  lawyer,  were  not  controlled  or  impeded  by 
any  reactionary  or  despotic  tendencies,  in  the  breast  of  the 
ecclesiastic.  This  is  a  lesson  of  history,  in  itself  worth  find- 
ing out  and  commemorating  when  the  profession  of  the  law 
is  imder  view.  In  all  of  human  effort  and  progress  in  the 
cause  of  self-government  since  June,  A.  D.  121 5;  in  every 
struggle,  whether  in  the  high  councils  of  statesmen  or  on 
the  field  of  warriors  for  the  natural  rights  of  man ;  in  every 
epoch  of  aroused  thought  and  action,  marking  the  advance  of 
the  world  as  certainiy  as  the  log-book  marks  the  speed  of  the 
ship  at  sea,  the  great  legal  work  of  the  priestly  lawyer  and 
the  law-priest  of  England,  and  his  associates  and  followers 
in  the  13th  century,  has  guided  the  way. 
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'•/ AV'Ken,  in  1628,  Sir  Edward  CcJce,  at  nearly  eighty  years 
of  a'ge,.aiid^€  great  lawyer  to  the  last,  drew  the  Petition  of 
Right,  levded  .against  the  lawless  prerogatives  of  the  first 
Charles,  he  kept  hjs^eyex^n  the  great  Charter,  then  more  than 
four  centuries  old,  As  steadily  as  the  mariner  watches  the 
North  Star,  with  its  undeviating  light  and  its  eternity  of 
wisdom.  The  King  had  arrested  Hampden,  Darnel  and 
three  others,  and  thrown  them  in  prison  for  refusing  to  pay 
certain  taxes.  They  applied  to  the  Court  of  King's  Bench 
for  the  writ  of  Habeas  Corpus  in  order  that  it  might  t)c 
known  whether  their  commitment  was  "by  the  law  of  the 
land."  We  are  told  that  *'the  writ  was  granted;  but  the 
warden  of  the  prison  made  retuhi  that  they  were  detained  by 
a  warrant  from  the  Privy  Council,  informing  him  of  no  par- 
ticular cause  of  imprisonment,  but  that  they  were  committed 
by  the  special  command  of  his  Majesty."  Bold  and  fearless 
discussion  followed,  until  the  illegal  arrest  and  imprisonment 
of  five  Englishmen  produced  another  clear  and  explicit  af- 
firmation of  the  principles  of  Magna  Charta,  and  the  applica- 
tion of  them  to  existing  grievances.  The  Petition  of  Right 
merely  claimed  to  be  a  reassertion,  a  corroboration  and  an 
explanation  of  the  ancient  guarantees  and  Constitution  of 
the  kingdom.  The  weight  of  the  law  was  again  laid  on  a 
perfidious  monarch  by  the  lawyers  of  the  law-giving  race  of 
the  world,  and  it  was  in  his  efforts  to  evade  and  throw  off  its 
just  powers  and  restraints,  that  he  brought  his  head  to  the 
block. 

A  period  of  usurpation  and  oppression  in  the  history  of 
the  Saxons  has  always  been  the  opportunity  of  legal  liberty. 
The  reigns  of  the  Stuarts  are  all  decorated  by  great  achieve- 
ments, made  in  resistance  to  the  tyrannical  instincts  of  that 
ill-fated  family.  The  brief  and  disgraceful  ascendancy  of 
James  the  Second,  produced  the  Bill  of  Rights  in  1688;  an- 
other protest  against  the  despotic  and  reactionary  spirit  of 
monarchical  government.  Even  the  Writ  of  Habeas  Cor- 
pus, that  mighty  muniment  of  Liberty,  emerged  from  the 


Digitized  by  VjOOQIC 


ANNUAL  ADDRESS  BY  SENATOR  VOORHEES.  77 

Stuart  dynasty  with  renewed  and  increased  strength  and 
glory.  And  may  I  not  be  pardoned  if,  in  this  presence  of 
lawyers,  I  linger  for  a  moment  over  this,  the  greatest  of  all 
safeguards  of  personal  freedom? 

In  perilous  times,  now  nearly  thirty  years  ago,  I  discussed 
the  immortal  writ  and  its  high  and  sacred  mission,  in  the 
House  of  Representatives  at  Washington,  and  I  venture  now 
to  recall  a  few  sentences  not  unsuited  to  an  occasion  like  the 
present. 

'*Magna  Charta,  as  I  have  shown,  declared  a  mighty  prin- 
ciple in  the  science  of  just  government,  and  it  has  been  re- 
peated over  and  over  again  many  times  since,  and  at  last 
finds  a  polished  and  detailed  embodiment  in  the  American 
Constitution :  but  something  more  is  necessary  and  indispen- 
sable in  order  to  carry  it  out  and  confer  its  practical  benefits 
on  mankind.  The  Barons  said  that  the  Executive  should 
not  take,  imprison  or  punish  any  citizen  of  the  realm,  except 
according  to  the  law  of  the  land ;  the  subjects  of  every  Eng- 
lish King  have  repeated  it,  and  our  Constitution  asserts  the 
same  thing  with  great  particularity  and  care;  but  what 
would  all  this  be  worth  if  no  means  had  been  provided  to 
enforce  this  often  reiterated  principle  of  liberty  ?  It  would 
simply  stand  as  an  expression — 3,  sublime  one,  it  is  true-r-in 
favor  of  immutable  justice  and  right;  but  without  the  ma- 
chinery of  some  active  process  of  administrative  law,  it 
would  be  powerless  to  extend  succor  to  the  oppressed. 
Therefore,  all  the  proud  declarations  against  the  infringe- 
ment of  personal  liberty  by  the  Executive,  from  Runnemede 
to  the  present  hour,  have  been  accomplished  by  that  mes- 
senger of  speedy  justice,  the  writ  of  Habeas  Corpus.  It  exe- 
cutes what  they  declare.  It  gives  motion  and  efficacy  to  the 
laws  of  a  free  government.  It  is  the  active  agent  by  which 
the  will  of  the  people,  as  expressed  in  the  Constitution  and 
laws  made  for  their  own  protection,  are  enforced.  Without 
it,  the  tyrant  may  laugh  to  the  winds  every  doctrine  of 
Magna  Charta,  every  provision  of  our  own  Constitution. 
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Without  it,  an  executive  ruler  is  beyond  legal  restraint  or 
coercion,  and  can  with  impunity  substitute  his  own  will  for 
the  Constitution  and  the  laws." 

Sir,  the  Habeas  Corpus  is  the  life  of  liberty.  It  is  of 
ancient  origin.  It  was  bom  amid  the  opening  struggles  of 
our  remote  ancestors  for  popular  freedom.  It  was  recog- 
nized as  a  law  of  necessity  by  a  race  unwilling  to  be  slaves. 
It  sprang  from  no  statute.  It  depends  on  no  enactment. 
It  is  one  of  those  high,  self-existing,  unrepealable  laws  which 
liberty  writes  on  theliearts  of  her  worshippers ;  which,  with- 
out the  aid  of  l^slation,  became  a  part  of  the  common  law 
of  England,  simply  because  of  that  rule  in  God's  providence 
which  prescribes  an  eternal  fitness  of  things.  It  is  perhaps 
older  than  Magna  Charta  itself.  Hallam,  in  his  history  of 
the  Middle  Ages,  referring  to  the  period  when  Magna  Charta 
was  obtained,  says :  "Whether  courts  of  justice  framed  the 
writ  of  Habeas  Corpus  in  conformity  to  the  spirit  of  this 
clause,  or  found  it  already  in  their  register,  it  became  from 
that  era  the  right  of  every  subject  to  demand  it." 

The  most  important  question,  however,  connected  with 
this  great  legal  key  to  prison  doors,  reflates  to  the  power 
which  may  suspend  it,  and  where  that  power  belongs.  In 
vieiv  of  the  last  thirty-one  years  of  American  history,  and  in 
view  of  the  fact  that  within  the  last  seven  years  the  Governor 
of  an  American  Territory  was  sustained  by  the  Federal  Ad- 
ministration, in  declaring  martial  law  and  suspending  the 
writ  of  Habeas  Corpus,  because  of  a  very  temporary  anti- 
Chinese  disturbance,  it  becomes  as  refreshing  as  a  tonic  to 
indulge  in  the  language  of  Blackstone  on  this  vital  feature  of 
the  British  and  of  the  American  Constitution.  This  pro- 
found commentator,  writer  and  delineator  of  the  law  says : 

"Of  great  importance  to  the  public  is  the  preservation  of 
this  personal  liberty;  for  if  it  once  were  left  in  the  power  of 
any,  the  highest,  magistrate  to  imprison  arbitrarily  whom- 
ever he  or  his  officers  thought  proper,  as  in  France  it  is  daily 
practiced  by  the  Crown,  there  would  soon  be  an  end  of  all 
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Other  rights  and  immunities.     Some  have  thought  that  un- 
just attack,  even  upon  life  or  property,  at  the  arbitrary  will 
of  the  magistrate,  are  less  dangerous  to  the  commonwealth 
than  such  as  are  made  upon  the  personal  liberty  of  the  sub- 
ject.    To  bereave  a  man  of  life,  or  by  violence  to  confiscate 
his  estate,  without  accusation  or  trial,  would  be  so  gross  and 
notorious  an  act  of  despotism  as  must  at  once  convey  the 
alarm  of  tyranny  throughout  the  whole  kingdom;  but  the 
confinement  of  the  person,  by  secretly  hurrying  him  to  gaol 
where  his  sufferings  are  unknown  or  forgotten,  is  a  less  pub- 
lic, a  less  striking,  and  therefore  a  more  dangerous  engme  of 
arbitrary  government.     And  yet  sometimes,  when  the  State 
is  in  real  danger,  even  this  may  be  a  necessary  measure.  But 
the  happiness  of  our  Constitution  is  that  it  is  not  left  to  the 
executive  power  to  determine  when  the  danger  of  the  State 
is  so  great  as  to  render  this  measure  expedient ;  for  it  is  the 
Parliament  only,  or  legislative  power,  that,  whenever  it  sees 
proper,  can  authorize  the  Crown,  by  suspending  the  Habeas 
Corpus  Act  for  a  short  and  limited  time,  to  imprison  sus- 
pected persons  without  giving  any  reason  for  so  doing — ^as 
the  Senate  of  Rome  was  wont  to  have  recourse  to  a  dictator, 
a  magistrate  of  absolute  authority,  when  they  judged  the 
republic  in  any  imminent  danger." 

In  turning,  at  this  point,  to  the  legal  frame-work  of  our 
own  government,  and  viewing  it  in  the  light  of  what  had 
already  been  accomplished  for  personal  liberty  and  security 
by  the  English-speaking  race,  prior  to  1787,  certain  curious 
facts  confront  us,  and  give  rise  to  curious  and  instructive 
reflections.  The  vast  treasure-house  of  English  history, 
wherein  were  stored  the  accumulations  of  more  than  a  thou- 
sand years  in  behalf  of  free  government,  was  wide  open  to 
those  w*ho  constructed  the  American  Constitution.  The 
men  who  composed  the  Convention  of  1787,  at  Philadelphia, 
were  learned  in  the  written  laws  of  every  period  of  human 
history.  From  the  enactments  on  Mount  Sinai,  in  the  great 
Mosaic  epoch,  down  to  their  own  Revolutionary  times,  they 
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were  familiar  with  every  code  of  laws  ever  framed  for  the 
establishment  and  administration  of  governments.  Magna 
Charta,  the  Petition  of  Rights,  the  Bill  of  Rights,  and  the 
Habeas  Corpus  writ,  were  as  well  known  to  them  as  their 
own  recent  Declaration  of  Independence.  And  yet,  when 
the  Constitution  of  the  United  States  came  from  thdr  hands, 
on  the  17th  day  of  September,  A.  D.  1787,  it  contained  no 
mention  of  any  one  of  the  guarantees  of  personal  liberty  and 
personal  protection,  so  long  and  so  well  known  to  the  com- 
mon law  of  England,  with  the  single  exception  of  a  brief 
provision  against  the  suspension  of  the  writ  of  Habeas  Cor- 
pus. It  was  accompanied  by  no  Bill  of  Rights;  it  was 
adorned  by  none  of  the  resounding  assertions  and  principles 
of  the  Great  Charter.  It  contained  that  matchless  system 
of  fundamental  law,  at  whose  magic  touch  arose  a  mighty 
commonwealth  as  the  offspring  of  many ;  a  Federal  govern- 
ment resting  on  States  retaining  all  of  their  sovereig^y  and 
independence,  not  voluntarily  and  specifically  granted  by 
them,  and.  conveyed  away.  Such  an  achievement  of  states- 
manship was  hitherto  unknown  to  any  age  or  people,  and  it 
still  remains  the  wonder  of  the  world.  To  have  made  har- 
monious relations  between  thirteen  sovereign  States  and 
between  them  and  the  National  Government  in  the  begin- 
ning, and  to  maintain  such  relations  now  in  a  Union  of 
forty-four,  is  a  tribute  to  the  Constitution  of  the  United 
States  and  to  the  wisdom  of  its  framers,  never  before  due  to 
the  legal  work  of  men.  But  with  all  this,  and  more  con- 
ceded, it  still  remains  a  problem  of  profound  interest,  why 
the  Constitution  as  signed  and  put  in  force,  was  totally  bar- 
ren of  all  the  ancient  landmarks  and  saf^^uards  of  liberty  for 
the  citizen ;  why  the  natural  rights  of  man  were  not  asserted 
and  declared  secure  from  assault  by  the  Executive  or  by  any 
other  department  of  the  government.  Contemporaneous 
correspondence  shows  that  this  wonderful  omission  was 
urged  against  the  Constitution  as  soon  as  it  was  promul- 
gated.    The  moment  a  copy  of  it  reached  Jefferson  at  his 
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pjost  of  duty  in  Paris,  as  Minister  to  France,  he  wrote  to 
leading  men  at  home,  urging,  not  its  rejection,  but  its  amend- 
ment. He  expressed  his  amazement  at  the  "omission  of  a 
Bill  of  Rights,  providing  clearly,"  as  he  says,  "and  without 
the  aid  of  sophism,  for  freedom  of  religion,  freedom  of  the 
press,  protection  against  standing  armies,  restriction  of  mo- 
nopolies, the  eternal  and  unremitting  force  of  the  Habeas 
Corpus  Laws,  and  trials  by  jury  in  all  matters  of  fact  triable 
by  the  laws  of  the  land,  and  not  by  the  laws  of  nations." 
JeflFerson  declared  further :  "that  a  Bill  of  Rights  was  what 
the  people  were  entitled  to  against  every  government  on 
earth,  general  or  particular,  and  what  no  just  government 
should  refuse  or  rest  on  inference." 

As  the  foremost  political  thinker  and  writer  of  his  own 
age,  if  not  of  any  age  in  history,  as  the  author  of  the  Decla- 
ration of  Independence,  and  of  the  famous  Statutes  of  Vir- 
ginia for  religious  freedom,  Jefferson's  voice  was  a  potent 
one,  and  his  words  on  all  subjects  were  eagerly  caught  up 
and  heeded.  The  first  Congress  convened,  acted  promptly, 
and  on  the  25th  day  of  September,  1789,  proposed  to  the 
Legislatures  of  the  several  States,  the  first  ten  amendments, 
as  they  now  stand  embodied  in  the  Constitution  of  the 
United  States.  By  the  middle  of  the  following  June  they 
were  all  ratified  by  a  sufficient  number  of  States  to  put  them 
in  force,  and  in  less  than  two  years  by  all  the  States.  In 
these  amendments  are  to  be  found  those  high  and  vital  prin- 
ciples without  which  free  government  is  impossible  and  per- 
sonal liberty  a  mockery.  They  ring  out  on  listening  ears 
and  stir  the  souls  of  men,  like  strains  of  martial  music.  Here 
in  these  amendments  are  the  old,  immutable  and  eternal 
guarantees,  in  small  space,  and  in  brief,  sententious  phrase : 
Freedom  of  religion,  freedom  of  speech,  freedom  of  the 
press :  the  right  of  the  people  to  assemble  and  petition  for  a 
redress  of  grievances,  to  keep  and  bear  arms,  to  be  secure  in 
their  persons,  houses,  papers,  and  effects ;  their  right  to  pre- 
sentment or  indictment  for  a  capital  or  otherwise  infamous 
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crime,  and  their  security  in  life,  liberty  and  property  unless 
taken  a-way  by  due  process  of  law ;  their  right  to  speedy  and 
public  trial  by  an  impartial  jury,  assisted  by  counsd  and 
confronted  by  witnesses ;  with  excessive  bail,  excessive  fines 
and  cruel  and  tmusual  punishments  sternly  prohibited:  all 
these  and  other  cardinal  and  indispensable  safeguards  of 
freedom,  are  here  for  the  repose  and  well  being  of  the  citi- 
zen, while  as  a  glorious  aftermath,  the  tenth  and  last  amend- 
ment of  this  immortal  series  declares  that : 

'The  powers  not  del^;ated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people." 

But  again :  what  shall  the  conclusion  be  as  to  the  cxnission 
of  these  all-powerful  and  all-essential  provisions  of  legal 
liberty  from  the  Constitution  as  it  was  wrought  out  and  sub- 
mitted through  Congress  to  the  States  for  ratification  ?  No 
answer  is  to  be  found  in  the  debates  which  took  place  in  the 
Convention.  The  proceedings  of  that  august  body  are  silent 
on  this  problem,  and  leave  the  mind  to  fall  back  for  its  scrfu- 
tion  on  reasons  which  must  have  actuated  such  men  as  were 
there  engaged.  It  will  not  do  to  say  that  the  omission  was 
an  oversight;  that  James  Madison,  Benjamin  Franklin, 
Alexander  Hamilton,  John  Rutledge,  Pierce  Butler  and  the 
Pinckneys,  totally  forgot  the  liberties  of  the  citizen,  or  pur- 
posely left  him  naked  to  the  usurpations  of  Executive,  Leg- 
islative and  military  power.  It  will  not  do  to  assume  that 
the  wisdom  of  Jefferson,  great  as  it  was,  discovered  that  the 
signers  of  the  Constitution  were  in  default  on  account  of 
ignorance  or  neglect  of  duty.  Is  it  not,  therefore,  apparent 
and  conclusive,  that,  in  article  five  of  the  Constitution,  pro- 
viding for  its  own  amendment,  by  the  action  of  the  States,  it 
was  intended  that  the  individual  States  should  be  regarded 
as  the  special  repositories  of  personal  freedc«n,  and  that  to 
them  should  be  left  the  duty  and  the  honor  of  making  it 
secure?  Article  five  provides  that  two-thirds  of  the  repre- 
sentatives of  the  people  and  of  the  States  in  Congress,  shall 
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propose  amendments  to  the  Constitution,  and  that  the  Legis- 
latures of  three- fourths  of  the  States  shall  ratify  the  same ; 
thus  more  fuMy  embodying  an  expression  of  State  rights 
than  in  any  other  act  required  by  the  State  governments. 
Thus,  too,  is  shown  the  perfect  reliance  of  the  fathers  of  the 
Republic  on  the  States,  as  the  chief  bulwarks  of  freedom, 
and  the  first  and  the  last  citadels  for  the  protection  of  life, 
liberty  and  the  pursuit  of  happiness.  The  ten  amendments 
were  the  ten  commandments  of  the  law,  delivered  by  the 
States  to  the  Federal  Government,  to  the  end  that  the  Ameri- 
can citizen  should  never  be  touched  or  harmed  by  the  hand  of 
despotic  power. 

One  more  achievement  of  l^;al  minds,  Mr.  President,  in 
connection  with  the  Constitution,  challenges  the  attention, 
respect  and  veneration  of  lawyers,  wherever  and  whenever 
assembled.  The  creation  of  the  Supreme  Court  of  the 
United  States,  as  provided  for  in  the  third  article  of  that 
hallowed  instrument,  can  never  be  passed  in  silence,  when 
the  question  of  what  the  world  owes  to  the  profession  of  the 
Law,  is  under  consideration.  As  the  chosen  interpreter  of 
the  Constitution,  and  the  highest  and  the  last  resort  for  the 
peaceful  arbitrament  of  every  conflict  of  rights  that  can  arise 
within  its  scope,  we  bow  with  uncovered  heads  before  the 
lofty  history  and  the  luminous  landmarks  with  whidi  it  has 
lighted  up  the  world  and  measured  the  progress  of  human 
freedom.  No  sectional  thought  can  exist  in  contemplating 
the  Supreme  Court  of  the  American  Union,  and  yet  here 
under  a  Southern  sun,  and  in  a  State  decorated  with  the 
names  of  great  lawyers,  from  John  Rutledge  to  James  L. 
PetigTu,  it  seems  as  if  we  inhale,  in  a  peculiar  manner,  the 
atmosphere  of  that  great  tribunal.  To  Southern  States,  to 
Southern  lawyers,  belong  its  highest  honors.  John  Rut- 
ledge,  bom  in  this  beautiful  city  in  1739,  won  distinction  at 
the  Bar  prior  to  the  Revolution.  During  the  struggle  for 
independence  he  was  Governor  of  South  Carolina,  and  Cbm- 
mander-in-Chief  of  her  forces.     He  was  a  member  of  the 
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Convention  which  framed  her  temporary  State  Convention. 
and  also  a  member  of  the  Congress  of  the  Confederation. 
Under  the  first  Act  of  the  Congress  of  the  United  States, 
passed  September,  1789,  to  provide  for  judicial  Courts, 
Washington  sent  his  name  to  the  Senate,  first  on  the  list  of 
Associate  Justices  of  the  Supreme  Court,  and  his  appoint- 
ment was  at  once  confirmed.  This  position  he  afterwards 
resigned  to  become  Chief  Justice  of  his  native  State.  In  the 
meantime,  upon  the  resignation  of  John  Jay,  in  1794,  Wash- 
ington prcMTioted  Rutledge  to  the  Chief  Justiceship  of  the 
Supreme  Court  of  the  United  States.  To  this  position  he 
was  not  confirmed  because  of  broken  health,  mentally  and 
physically,  which  retired  him  from  public  life,  and  five  years 
later  laid  him  in  his  honored  grave.  After  a  brief  interval, 
in  January,  1801,  another  Southern  lawyer  was  appointed 
Chief  Justice,  and  began  a  judicial  career  without  a  parallel 
in  any  age  or  country.  John  Marshall,  of  Virginia,  was 
forty-six  years  old  when  he  ascended  the  Bench  in  the  begin- 
ning of  the  century.  He  had  been  a  colonel  in  the  Revolu- 
tion, and  a  member  of  Congress  after  independence  was 
ac?hieved,  but  these  distinctions  are  almost  blotted  out  and 
forgotten  in  the  blaze  of  his  judicial  fame.  For  thirty-four 
years  this  man  of  transcendent  intellect,  endowed  w^ith  the 
very  genius  of  jurisprudence,  and  yet  with  the  guileless  sim- 
plicity of  childhood,  addressed  himself  to  the  task  of  finding 
out  and  making  known  the  meaning  of  the  Constitution  of 
his  country,  in  all  its  parts  and  in  all  its  bearings  on  the 
complex  system  of  government,  then  for  the  first  time  in  his- 
tory put  in  operation.  The  Constitution  was  a  new  and 
untried  experiment,  an  infant  in  age,  undeveloped  in 
strength,  and  assailed  with  predictions  from  high  quarters  of 
its  early  overthrow,  when  Marshall  first  bent  over  its  pro- 
visions, and  evoked  their  power,  their  wisdom  and  their  per- 
petual glory.  The  record  shows  that  but  two  decisions  of 
the  Supreme  Court,  involving  constitutional  questions,  had 
been  made  during  its  brief  existence  before  Marshall  became 
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its  Chief  Justice,  and  that  more  than  fifty  of  the  gravest 
constitutional  character  were  afterwards  rendered  during 
his  service;  the  large  majority  of  them  being  delivered 
personally  by  himself.     He  had  no  precedents  to  guide 
him.     A  written  Constitution  of  government  was  a  thing 
hitherto  unknown  to  the  nations  of  the  earth.     No  decided 
cases  of  courts  could  be  produced  throwing  light  on  such  a 
system  as  ours.     The  relations  between  the  States  and  the 
General  Government,  and  between    the  States  themselves, 
and  between  the  citizens  of  different  States,  were  all  as  novel 
and  untried  as  a  Utopian  dream.     Marshall  touched  them, 
and  they  stood   forth  practical  realities ;  assuming  shape, 
order,  harmony,  strength,  symmetry  and  imposing  grandeur. 
The  difficult  and  often  obscure  boundaries  of  jurisdiction 
were  first  surveyed  by  his  penetrating  vision  and  traced  by 
his  unerring  hand.     "During  this  period  also  the  calendars 
of  his  Court  teemed  with  abstruse  questions  growing  out 
of  the  wars  with  which  the  young  country  had  been  visited 
or  threatened ;  the  maritime  jurisdiction,  the  powers  of  ad- 
miralty, the  law  of  prize,  the  force  of  treaties,  were  all  to  be 
defined."     It  is  not  an  over-claim,  nor  too  much  to  say,  that 
for  the  Constitution  as  it  now  stands,  in  substance  and  in 
spirit,  and  as  it  has  executed  its  high  mission,  the  American 
people  are  indebted  to  the  great  Virginia  lawyer,  the  peerless 
Chief  Justice,  John  Marshall.    What  the  Constitution  would 
have  been  in  the  hands  of  a  different  interpreter,  we  may  not 
conjecture,  but  what  it  became,  and  still  remains,  as  the  re- 
sult of  his  giant  grasp  of  the  law,  all  the  world  knows.     For 
more  than  the  third  of  a  century  he  stood  at  the  legal  helm, 
and  the  ship  weathered  every  storm,  outrode  every  tempest. 
And  when  death,  in  1835,  relaxed  his  hold  and  closed  his 
immortal  career  on  earth,  his  successor  in  the  judicial  de- 
partment of  the  government  found  the  laws  of  the  Republic, 
and  the  wide  spread  and  various  rights  and  interests  by  them 
controlled,  moving  in  such  harmony  as  the  heavenly  bodies 
display,  when  the  music  of  the  spheres  is  said  to  be  heard. 
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Roger  B.  Taney,  of  Maryland,  put  on  Marshall's  robes 
and  walked  in  his  footsteps.  Learned,  upright,  conscienti- 
ous, Christian  Jurist !  As  the  heavens  grew  dark,  and  the 
storm  of  sectional,  fratricidal  war  broke  with  all  its  fury  on 
the  land,  he  was  misunderstood  by  some;  assailed,  maligned, 
slandered,  traduced  by  others,  because  he  was  faithful  to  the 
Constitution  as  it  was  written  and  adopted  by  the  States. 
After  twenty-eight  years  of  pure,  illustrious  service,  his 
brave,  benignant  soul  found  peace  and  rest,  in  a  world  be- 
yond the  reach  of  malice  or  party  rage. 

It  will  be  seen  that  the  terms  served  by  Marshall  and 
Taney,  both  Southern  lawyers  and  at  the  same  time  thor- 
oughly national  jurists,  embraced  a  continuous  period  of 
sixty-two  years  of  history  under  the  Constitution.  The 
terms  served  by  all  the  other  Chief  Justices  from  the  ban- 
ning of  the  government — ^seven  in  nimiber — aggr^ate  thir- 
ty-one years ;  and  their  labors  are  in  the  same  disproportion 
in  extent  and  in  importance  to  the  work  performed  by  the 
great  jurists  from  Virginia  and  Maryland.  Illustrious 
names  in  the  legal  profession  shine  from  every  quarter  of  the 
American  firmament,  but  in  upholding  the  honor,  the  dig- 
nity, the  courtesy,  the  utility,  the  power  and  the  glory  of  the 
law,  it  has  been  given  to  the  genius,  the  States  and  the  people 
of  the  South,  to  lead  the  way  and  to  secure  an  amplitude  of 
fame,  beyond  the  reach  of  envy  or  reversal.  May  the  bonds 
of  the  law,  administered  in  the  spirit  of  justice,  liberty  and 
equality  for  all  the  States  of  the  American  Union,  hold  it 
together  in  everlasting  peace;  and  may  the  broad,  catholic 
fraternity  of  the  American  Bar  and  Bench,  contribute  more 
and  more,  as  the  years  move  on,  to  the  harmonious  and  af- 
fectionate relations  of  the  American  people;  to  their  complete 
unity  in  heart,  mind  and  purpose,  as  they  go  forward  to  a 
common  destiny ;  all  at  hcMne,  in  the  house  their  fathers  built ; 
under  the  flag,  waving  evermore  in  the  future,  as  an  emblem 
of  love  and  good  will  towards  men ! 
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GILES  JAUD  PATTERSON. 

Mr.  A.  G.  Brice  spoke  as  follows : 

Since  the  last  meeting  of  this  Association  the  Hon.  Giles 
J.  Patterson  departed  this  life  at  his  home  in  Chester,  on  the 
13th  day  of  December,  189 1.  Mr.  Patterson  was  born  on 
Pacolet  River,  in  Spartanburg  County,  S.  C,  on  the  loth  of 
January,  1827.  His  parents  came  to  this  State  from  North 
Carolina,  but  were  originally  from  Virginia.  He  was  one 
of  a  large  family,  of  children,  and  in  early  life  he  worked 
upon  the  farm  and  attended  such  schools  as  were  found  in 
the  country  neighborhood  near  his  father's  home.  Later  in 
life  he  was  placed  at  the  school  of  Elias  Hall,  in  the  town  of 
Spartanburg,  and  was  there  made  ready  for  a  collegiate 
course.  On  leaving  this  school  he  entered  the  South  Caro- 
lina College  at  Columbia  and  completed  curriculum  pre- 
scribed at  that  institution  in  1848.  I  have  no  information 
as  to  the  conduct  and  standing  of  Mr.  Patterson  as  student, 
but  his  subsequent  life  points  to  the  inevitable  conclusion 
that  he  was  a  close,  diligent  and  model  student.  After  the 
completion  of  his  education  he  came  to  Chester,  and  in  1849 
took  charge  of  the  Academy  in  that  town.  There  he  taught 
for  three  years  with  great  success  and  acceptance.  He  had 
a  high  appreciation  of  the  great  value  of  a  sound  and  thor- 
ough education,  and  he  had  the  faculty  of  imbuing  his  pupils 
with  a  like  spirit.  It  was  under  his  tuition  and  influence 
while  teaching,  that  one  of  the  distinguished  jurists,  who 
now  occupies  an  honored  place  on  the  Circuit  Bench  of  the 
State,  was  first  inspired  with  an  ambition  for  learning  and 
prepared  for  college.  This  three  years  of  teaching  must  have 
been  a  pleasant  experience  to  Mr.  Patterson.  He  ever  after- 
wards manifested  a  very  marked  interest  in  and  love  for  the 
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school  over  which  he  had  thus  presided,  and  was  always  an 
active  promoter  of  the  cause  of  education  in  the  State. 

Mr.  Patterson  made  choice  of  the  profession  of  law  for  his 
life  work.  His  legal  education  was  received  at  Spartan- 
burg, in  the  office  of  the  Hon.  Simpson  Bobo.  After  his 
admission  to  the  Bar,  he  returned  to  Chester  and  began  the 
practice  of  his  chosen  profession  some  time  during  the  year 
1853.  He  achieved  great  success  and  made  very  high  at- 
tainments in  his  profession.  He  must  have  realized  in  the 
very  outset  that  no  one  could  succeed  at  the  Bar  without 
constant,  close  and  unwearied  application.  He  devoted  his 
earliest  years  exclusively  to  the  exacting  duties  of  his  pro- 
fession. He  ate  not  the  bread  of  idleness,  and  no  labor, 
however  great,  ever  made  him  hesitate,  Possessed  of  a 
strong,  clear,  and  active  mind,  coupled  with  untiring  in- 
dustry, he  soon  became  a  well-read  and  thoroughly  equipped 
lawyer.  He  mastered  his  profession.  He  did  not  stop  with 
a  superficial  knowledge  of  the  law,  but  pursued  his  investi- 
gations until  he  obtained  a  full  and  accurate  understanding 
of  its  deep  underlying  principles,  together  with  a  knowledge 
of  their  origin,  their  history  and  their  growth.  His  mind 
was  practical;  he  had  no  difficulty  in  applying  his  profes- 
sional knowledge  to  the  cases  brought  by  clients  for  his  con- 
sideration. And  he  accumulated  a  large  and  lucrative  prac- 
tice. 

Mr.  Patterson  possessed  many  of  the  natural  qualities  that 
go  to  fashion  a  good  practical  lawyer.  He  was  an  eager 
debater.  He  delighted  in  the  sharp  contests  afforded  at  the 
Bar.  In  the  equal  or  unequal  struggles  of  litigaticwi  he 
neither  asked  nor  gave  quarter.  He  was  to  the  uttermost 
loyal  and  faithful  to  the  rights  and  interests  of  his  clients. 
He  made  studious  and  elaborate  preparation  of  his  cases, 
and  was  always  ready  to  give  a  full  and  ccxnplete  presenta- 
tion of  both  the  law  and  facts  for  the  benefit  of  the  Court 
and  jury.  He  took  but  little  for  granted,  and  came  into 
Court  ready  to  prove  all  questions  of  fact  and  armed  with 
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authorities  upon  every  point  of  law.  Thus  completely  pre- 
pared, he  came  to  the  trial  and  there  fought  for  the  interests 
of  his  clients  with  unusual  pertinacity  and  earnestness,  never 
yielding  one  iota  till  the  judgment  of  the  Court  was  pro- 
nounced. But  if  the  decision  of  the  Court  or  jury  was 
against  him,  he  then  yielded  with  grace,  being  conscious 
that  his  duty  had  been  performed.  If  in  these  hard  contests 
at  the  Bar,  it  was  sometimes  suggested  that  he  was  narrow, 
it  may  be  assumed  that  in  these  matters  he  was,  and  he  only 
desired  to  be  just  as  broad  or  just  as  narrow  as  were  the  legal 
rights  of  his  clients  that  had  been  entrusted  to  his  keeping. 

Mr.  Patterson  was  clear  and  decided  in  his  opinions  upon 
questions  of  law.  He  was  always  ready  to  advise  and  direct 
the  large  clientage  that  he  had  acquired.  He  was  strictly 
faithful  and  honest  in  his  dealings  with  his  brethren  of  the 
profession.  He  attained  and  deserved  marked  eminence  at 
the  Bar.  His  professional  ability  was  recognized  not  only 
in  Chester  but  in  the  surrounding  counties,  where  he  was 
called  from  time  to  time  to  practice.  Last  November,  he 
went  to  Columbia  to  argue  a  voluminous  and  important  case 
from  Lancaster  County  in  the  Supreme  Court.  While  there 
and  before  his  case  was  called,  he  took  sick.  He  returned 
home  but  was  never  out  of  his  house  again. 

Mr.  Patterson's  usefulness  was  not  limited  to  his  profes- 
sional work.  He  was  a  public-spirited  man.  As  a  private 
citizen  he  had  always  taken  a  deep  interest  in  the  affairs  of 
the  State  and  nation.  In  1881,  he  was  elected  State  Senator 
to  fill  an  unexpired  term,  and  was  twice  re-elected,  remain- 
ing in  the  Senate  nine  consecutive  years.  I  feel  that  I  do 
not  disparage  any  one  when  I  say  that  Mr.  Patterson  was 
one  of  the  very  best  representatives  that  Chester  County  ever 
had  in  the  counsels  of  the  State.  He  was  always  in  his  seat. 
He  lost  no  time,  perhaps  not  a  single  day,  in  the  whole  nine 
years,  from  his  place  in  the  Senate  on  account  of  private 
business.  He  studied  the  public  questions  that  agitated  the 
State,  not  only  during  the  session,  but  also  at  home;  and 
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hence  when  he  went  up  to  the  meetings  of  the  Legislature  he 
was  there  foremost  in  the  solution  of  these  questions.  Dur- 
ing his  service  in  the  Senate  he  was  prominent  in  the  enact- 
ment of  many  measures  of  great  importance  to  the  State 
By  the  reputation  he  made  in  the  Senate  he  became  generally 
and  favorably  known  throughout  the  State. 

Mr.  Patterson's  course  in  public  life  was  distinguished  by 
unselfishness,  sincerity  and  honesty.  He  did  not  accept 
office  for  the  money  that  was  in  it.  His  earnest  desire  was 
to  be  instrumental  in  furthering  measures  for  the  real  and 
permanent  good  of  the  people.  The  idea  of  hoodwinking 
or  deceiving  the  people  for  his  personal  advancement  was  far 
from  him.  Such  a  disinterested  public  life  merits  special 
commendation  in  these  days  when  political  intrigue  is  well 
nigh  universal. 

But  I  cannot  give  any  adequate  account  of  Mr.  Patterson's 
long  and  useful  life  and  I  need  not  say  more.  He  was  kind 
and  generous  to  the  poor  and  always  ready  to  give  the  hand 
of  help  to  the  needy.  His  many  charitable  acts  were  done 
in  a  Christian  spirit  and  not  proclaimed  upon  the  house-top. 
He  was  kind  to  his  friends  and  genial  and  affable  with  his 
companions.  He  will  be  missed  by  his  family,  missed  by  his 
church,  missed  by  the  town  and  county  of  Chester,  and 
missed  by  the  State.  When  he  died  on  the  13th  of  Decem- 
ber, his  was  but  the  end  of  a  single  human  life,  amid  the 
many  thousands  that  make  up  our  population.  And  while 
the  great  tide  of  human  affairs  goes  on  undisturbed,  yet  as 
the  world  was  certainly  bettered  by  this  one  life,  so  it  must 
be  the  poorer  for  its  close. 

Chester,  S.  C,  24th  April,  1892. 
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The  Tenth  Annual  Meeting  of  the  South  Caro- 
lina Bar  Association  will  be  held  in  Columbia,  on 
the  15th  day  of  January,  1903. 

Hunter  A.  Gibbes,  C.  A.  Woods, 

Secretary ,  President , 

Columbia,  S.  C.  Marion,  S.C. 
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Columbia,  S.  C,  January  15th,  1903. 

The  tenth  annual  meeting  of  the  South  Carolina  Bar  Asso- 
ciation was  called  to  order  in  the  Hall  of  the  House  of  Repre- 
sentatives at  8  o'clock  P.  M.  by  the  President,  Mr.  C.  A. 
Woods. 

On  motion  of  Mr.  J.  S.  Vemer,  the  reading  of  the  roll  of 
members  was  dispensed  with. 

The  President  then  delivered  his  annual  address. 

The  minutes  of  the  last  preceding  annual  meeting  were 
read  and  approved. 

The  Committee  on  **Commercial,  Interstate  and  Interna- 
tional Law"  presented  its  annual  report  through  the  Chair- 
man, Mr.  A.  J.  Haynesworth.  The  report  was  adopted. 
(See  Appendix,) 

It  was  moved  and  carried,  that  it  be  the  sense  of  this  Asso- 
ciation that  the  General  Assembly  should  adopt  the  law  in 
reference  to  Negotiable  Instruments,  recommended  in  the  re- 
port on  '^Commercial,  Interstate  and  International  Law." 
On  motion,  the  following  Committee  was  appointed  for  the 
purpose  of  bringing  the  said  report  to  the  attention  of  the 
General  Assembly :  Messrs.  T.  B.  Fraser,  R.  S.  Whaley,  Jno. 
P.  Thomas,  Jr.,  A.  H.  Dean,  and  G.  W.  Brown. 

The  report  of  the  Committee  on  ** Memorials'*  was  then 
presented  by  Mr.  M.  L.  Bonham,  Chairman.  The  report 
was  duly  adopted. 

On  motion  of  Mr.  R.  W.  Shand,  the  following  resolution 
was  adopted : 

Resolved,  "That  a  Committee  of  five  be  appointed  by  the 
President,  to  prepare  a  suitable  memorial  to  the  late  Chief 
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Justice,  Hon.  Henry  Mclver;  such  memorial  to  be  presented 
to  the  Supreme  Court  of  South  Carolina  in  the  name  of  the 
State  Bar  Association.  And  that  such  Committee  be 
charged  with  the  duty  of  electing  speakers  on  the  occasion  of 
presentation  of  the  said  memorial,  and  of  making  all  arrange- 
ments for  the  proper  observance  of  the  memorial  exercises 
in  said  Court." 

The  following  Committee  was  appointed  in  pursuance  of 
said  Resolution :  Messrs.  J.  H.  Hudson,  T.  W.  Bacot,  T.  P. 
Cothran,  J.  K.  Henry,  George  H.  Bates,  Robert  W.  Shand. 

On  motion,  the  President  of  the  Association  was  directed 
to  act  as  Chairman  of  the  said  Committee. 

The  General  Committee  on  "Memorials"  was  then  dis- 
charged from  further  duty. 

On  motion,  the  President  appointed  the  following  named 
gentlemen  as  a  Committee  for  the  purpose  of  nominating 
officers  for  the  ensuing  year :  Messrs.  M.  F.  Ansel,  George 
E.  Prince,  C.  M.  Efird,  E.  C.  Haynesworth,  E.  P.  Hender- 
son, G.  W.  Ragsdale,  O.  L.  Schumpert,  C.  E.  Spencer,  and 
W.  H.  Townsend. 

The  following  new  members  of  the  Association  were  there- 
upon elected : 


D.  D.  McCall,  Jr., 
R.  B.  Herbert, 
Jno.  S.  Reynolds, 
W.  C.  Benet,  Jr., 
Fred.  H.  Dominick, 
W.  F.  Dargan, 
Horace  L.  Bomar, 
Walter  F.  Stackhouse, 
J.  L.  Tribble, 
B.  F.  Martin, 
H.  H.  Watkin, 
Jno.  J.  Earle, 
W.  T.  Aycock, 
Washington  Clark, 


H.  N.  Edmunds, 
A.  D.  McFaddin, 
E.  McC.  Clarkson, 
A.  M.  Deal, 
W.  P.  Pollock, 

E.  J.  Dennis, 
W.  M.  Jones, 
J.  W.  Shealor, 

F.  Horton  Colcock, 
F.  F.  Covington, 

J.  C.  McClure, 
J.  W.  Ragsdale, 
P.  F.  Henderson, 
H.  E.  Gyles, 
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A.  C.  DePass. 
Robert  Moorman, 
Walter  Hazard, 
J.  C.  Otts,  . 

B.  H.  Welch, 
Frank  L.  Bynum, 

E.  G.  McAdams, 
George  R.  Rembert, 
J.  Brooks  Wingard, 
Ernest  F.  Cochran, 
John  H.  Clifton, 
H.  S.  Dowling, 

B.  A.  Morgan, 
J.  P.  Carey, 

F.  M.  Mauldin, 
W.  T.  Green, 
F.  B.  Grier, 


T.  R.  Morgan, 
T.  G.  Croft,  Jr., 
V.  S.  Owens, 
G.  L.  Toole, 
R.  L.  Gunter, 
J.  E.  Peurifoy, 
J.  H.  Peurifoy, 
Adam  C.  Wilbom, 
E.  C.  Dennis, 
R.  A.  Cooper, 
Thos.  I.  Rogers, 
D.  A.  Matheson, 
D.  McKay  Frost, 
Thos.  F.  McDow, 
Chas.  W.  F.  Spencer, 
John  J.  McMahan, 
J.  W.  Johnson. 


Porter  A.  McMaster, 

On  motion,  it  was  ordered  that  the  time  for  the  annual 
meeting  of  the  Association  be  fixed  and  designated  by  the 
President. 

The  Association  then  took  a  recess  until  4  o'clock  in  the 
afternoon  of  the  following  day. 

At  the  above  named  hour  on  the  following  day,  January 
16th,  the  Association  reconvened,  and  proceeded  with  the 
transaction  of  business  as  follows : 

The  report  of  the  Secretary  was  read.     (See  Appendix.) 

The  report  of  the  Treasurer  was  also  presented. 

Mr.  F.  H.  Weston,  Chairman,  presented  the  report  of  the 
Executive  Committee.     This  report  was  adopted. 

On  motion,  it  was  ordered  that  the  Secretary  be  instructed 
to  compare  the  list  of  members  with  the  Treasurer's  books 
for  the  purpose  of  revising  the  same. 

The  report  of  the  Committee  on  '^Grievances''  was  then 
presented  by  Mr.  C.  C.  Featherstone,  Chairman.  The  report 
was  adopted.     (See  Appendix,) 
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The  Hon.  W.  F.  Stephenson  then  delivered  an  address 
upon  the  subject,  "Noteworthy  Changes  in  the  Statute  Law. 
or  Points  of  General  Interest  made  in  this  State,  in  other 
States  and  by  Congress  during  the  present  year."  This  ad- 
dress was  ordered  to  be  referred  to  the  Secretary  for  publica- 
tion.    (  See  Appendix, ) 

The  Committee  on  "Jurisprudence  and  Law  Reform"  then 
presented  its  report  through  Mr.  R.  W.  Shand,  Chairman. 
This  report  was  received  and  ordered  to  be  published,  and 
placed  on  the  docket  for  consideration  at  the  next  annual 
meeting  of  the  Association. 

Mr.  Stobo  J.  Simpson,  Chairman,  presented  the  report  of 
the  Committee  on  "Judicial  Administration  and  Remedial 
Procedure."  This  report  was  adopted.  It  was  moved  and 
carried  that  the  President  appoint  a  Committee  of  three  for 
the  purpose  of  bringing  this  report  to  the  attention  of  the 
General  Assembly. 

On  motion,  it  was  ordered  that  the  question  of  Judge 
Brawley's  request  in  reference  to  Referees  in  Bankruptcy,  be 
referred  to  the  Committee  on  "Judicial  Administration  and 
Remedial  Procedure,"  with  instructions  to  report  as  early  as 
possible. 

The  report  of  Committee  on  "Nomination  of  Officers"  was 
presented  by  Mr.  M.  F.  Ansel,  Chairman.  This  report  was 
adopted  and  the  officers  rec<Mnmended  for  the  ensuing  year 
were  duly  elected.     {See  list  of  Officers.) 

Mr.  J.  E.  McDonald,  of  Winnsbcro,  the  newly  elected 
President,  was  installed.  The  Association  then  took  a  recess 
until  8  o'clock  in  the  evening. 

At  8  o'clock  P.  M.  the  Association  reconvened  in  the  Hall 
of  the  House  of  Representatives,  where  the  Annual  Address 
was  delivered  by  the  Hon.  Moorfield  Storey,  of  Boston,  be- 
fore a  large  and  appreciative  audience.  The  subject  of  the 
address  was,  "What  Shall  We  Do  with  Our  Dependencies." 

At  the  completion  of  the  address  the  Association  and  its 
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invited  guests  met  at  Wright's  Hotel,  where  at  10  o'clock  P. 
M.  the  annual  dinner  was  served. 

After  the  dinner  was  over  and  the  toasts  completed,  the 
President,  Mr.  C.  A.  Woods,  left  the  Chair  and  introduced 
to  the  Association  the  newly  elected  President,  Mr.  J.  E. 
McDonald.  Thereafter,  on  motion,  the  Association  ad- 
journed sine  die. 

Hunter  A.  Gibbes, 

Secretary. 
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President, 
J.  E.  McDONALD. 

Vice-President,  First  Circuit, 
A.  M.  LEE. 

Vice-President,  Second  Circuit, 
J.  O.  PATTERSON. 

Vice-President,  Third  Circuit, 
T.  B.  ERASER. 

Vice-President,  Fourth  Circuit, 
W.  J.  MONTGOMERY. 

Vice-President,  Fifth  Circuit, 
F.  H.  WESTON. 

Vice-President,  Sixth  Circuit, 
T.  Y.  WILLIAMS. 

Vice-President,  Seventh  Circuit, 
C.  C.  FEATHERSTONE. 

Vice-President,  Eighth  Circuit, 
H.  J.  HAYNESWORTH. 

Secretary, 
HUNTER  A.  GIBBES. 

Treasurer, 
W.  D.  MELTON. 
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list  o^  officers — general  council.  11 

Executive  Committee. 

W.  C.  BENET,  Columbia,  S.  C. 
W.  H.  HUNT,  Newberry,  S.  C. 
S.  E.  McFADDEN,  Chester,  S.  C. 
HUNTER  A.  GIBBES,  Secretary,  ex  officio,  Columbia, 
S.  C. 
W.  D.  MELTON,  Treasurer,  ex  officio,  Columbia,  S.  C. 

Committee  of  Arrangements. 

P.  H.  Nelson,  Chairman. 
J.  Q.  Marshall,  W.  T.  Aycock, 

A.  W.  Thomson. 

Reception  Committee. 

W.  C.  Benet,  Chairman. 
Francis  H.  Weston,  E.  M.  Thompson. 


GENERAL  COUNCIL 

First  Circuit— T.  M.  Rayser. 
Second  Circuit— W.  B.  Grubef. 
Third  Circuit— P.  A.  Wilcox. 
Fourth  Circuit— T.  W.  Bouchier. 
Fifth  Circuit— R.  W.  Shand. 
Sixth  Circuit— C.  E.  Spencer. 
Seventh  Circuit — S.  J.  Simpson. 
Eighth  Circuit— J.  P.  Carey. 


LOCAL  COUNCIL 

First  Circuit — Vice-President,  ex  officio,  A.  M.  Lee:  D.  O. 
Herbert,  Jno.  D.  Cappelmann. 

Second  Circuit — Vice-President,  ex  officio,  J.  O.  Patter- 
son ;  Geo.  H.  Bates,  E.  P.  Henderson. 
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Third  Circuit— Vice-President,  ex  officio.  T.  B.  Fraser: 
J.  R  McNeil,  T.  M.  Gilland. 

Fourth  Circuit — Vice-President,  ex  officio,  \V.  J.  Mont- 
gomery ;  E.  O.  Woods,  Edward  Mclver. 

Fifth  Circuit — Vice-President,  ex  officio,  F.  H.  Weston : 
J.  B.  Wingard,  N.  G.  Evans. 

Sixth  Circuit — Vice-President,  ex  officio,  T.  Y.  Williams : 
J.  L.  Glenn.  James  G.  McCants. 

Seventh  Circuit — Vice-President,  ex  officio,  C.  C.  Feather- 
stone;  James  Munro,  R.  K.  Carson. 

Eighth  Circuit — Vice-President,  ex  officio,  H.  J.  Ha\Ties- 
worth ;  H.  H.  Watkins,  W.  X.  Graydon. 


COMMITTEES  FOR  THE  TEAR  1903-1904 


Educatioii  and  Admission  to  the  Bar 

T.  M.  Raysor, 
M.  P.  Howell,  J.  L.  Tribble, 

M.  F.  Ansel,  W.  F.  D  arc  an. 

Commercial,  Interstate  and  International  Law 

J.  P.  Carey, 
J.  A.  McCuLLOuGH,  John  C.  Sheppard, 

Stobo  J.  Simpson,  M.  L.  Bonham. 

Grievances 
George  S.  Mower, 
Henry  E.  Young,  D.  W.  Robinson, 

William  Elliott,         '        T.  B.  Butler, 
J.  M.  Johnson,  F.  B.  Grier, 

Walter  Hazard,  Julius  E.  Boggs. 

Memorials 

Robert  Aldrich, 
D.  S.  Henderson,  D.  E.  Hydrick, 

James  W.  Moore,  Frank  B.  Gary. 
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Publicatioiis 

John  P.  Thomas,  Jr., 
W.  D.  Douglas,  C.  M.  Efird, 

W.  D.  Melton,  Hunter  A.  Gibbes, 

Treasurer,  ex  officio.  Secretary,  ex  officio. 

Jurisprudence  and  Law  Reform 

Richard  D.  Lee, 
P.  A.  Wilcox,  Geo.  W.  Brown, 

John  S.  Wilson,  Edward  McIver. 

Judicial  Administration  and  Remedial  Procedure 

Charles  E.  Spencer, 
C.  D.  Jones,  W.  B.  Wilson, 

J.  Harden  Marion,  M.  L.  Smith. 

The  above  mentioned  Committees  will  make  interesting 
reports  concerning  their  respective  subjects  at  the  next  an- 
nual meeting  of  the  Association,  to  be  held  in  January,  1904. 

Under  Article  XIV.,  the  Vice-President  for  the  Fifth  Judi- 
cial Circuit,  Francis  H.  Weston,  Esq.,  is  appointed  to  deliver, 
at  the  next  annual  meeting,  an  address  upon  the  subject, 
"Noteworthy  Changes  in  the  Statute  Law,  or  Points  of  Gen- 
eral Interest,  made  in  this  State,  in  other  States,  and  by  Con- 
gress during  the  present  year." 


DELEGATES  TO  KEETING  OF  AMERICAN  BAR 
ASSOCIATION 


The  following  delegates  to  the  meeting  of  the  American 
Bar  Association,  were  appointed  by  the  President :  Messrs. 
Jno.  P.  Thomas,  Jr.,  M.  F.  Ansel  and  F.  M.  Raysor.  Al- 
ternates: Messrs.  S.  E.  McFadden  and  W.  H,  Parker,  Jr. 

The  1903  annual  meeting  of  the  American  Bar  Associa- 
tion will  be  held  at  Hot  Springs,  Va.,  on  August  2G,  27  and 
28. 
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LIST  OF  MEMBERS 


Arranged  Alphabetically. 


NAMES.  ^  POSTOFFICES. 

Abncy,  B.  L Columbia. 

Aldrich,  Robert Barnwell. 

Ansel,  M.  F Greenville. 

Bacot,  Thomas  W Charleston. 

Bates,  George  H Barnwell. 

Bellinger,  E.  H Barnwell. 

Bellinger,  G.  Duncan Columbia. 

Belser,  W.  G Columbia. 

Benet,  W.  C Colombia. 

Benet,  W.  C,  Jr Columbia. 

Berry,  J.  A Orangeburg. 

Blakeney,  W.  S Chesterfield. 

Blease,  C.  L Newberry. 

Blythe,  Absalom Greenville. 

Bomar,  E.  E Spartanburg. 

Bomar,  Horace  L Spartanburg. 

Bonham,  M.  L Anderson. 

Boggs,  J.  E Pickens. 

Boozer,  A.  M Columbia. 

Bowman,  J.  W Orangeburg. 

Bouchier,  T.  W Bennettsville. 

Brice,  A.  G Chester. 

Brown,  George  W Darlington. 

Brooks,  U.  R Columbia 

Brunson,  W.  A Florence. 

Bryan,  J.  P.  K Charleston. 

Brayton,  E.  M Columbia. 

Buchanan,  O.  W Winnsboro. 

Buist,  G.  Lamb Charleston. 
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Buist,  Henry Charleston. 

Bynum,  Frank  L Newberry 

Capers,  Jno.  G Charleston. 

Cappelmann,  John  D Charleston. 

Carson,  R.  K Spartanburg. 

Carey,  J.   P Pickens. 

Caston,  R.  T Chesterfield. 

Clark,  W.  A Colombia. 

Clark,  Washington Columbia. 

Qarke,  B.  B Camden. 

Clarkson,  E.  McC Columbia. 

Clifton,  Jno.  H. . .  • Sumter. 

Cochran,  Ernest  F Anderson. 

Colcock,  F.  Horton Columbia. 

Cooper,  R.  A Laurens. 

Cothran,  T.  P Greenville. 

Covington,  F;  F Marion. 

Crawford,  Andrew Columbia. 

Croft,  George  W '. Aiken. 

Croft  T.  G.,  Jr Aiken. 

Cromer,  George  B Newberry 

Dargan,  E.  K Darlington. 

Dargan,  W.  F Darlington. 

Davis,  J.  E Barnwell. 

Deal,  A.  M .Columbia. 

Dean,  A.  H , Greenville. 

DeBruhl,  M.  P Abbeville. 

Dennis,  E.  C Darlington. 

Dennis,  E.  J Monck's  Corner. 

DePass,  A.  C Columbia. 

DeSaussure,  Henry  A Charleston 

Dial,  N.  B Laurens. 

Dibble,  Andrew  C Orangeburg. 
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NAMES.  POSTOFFICES. 

Dibble,  Samuel Orangeburg. 

Dominick,  Fred  H Newberry. 

Donaldson,  T.  Q Greenville. 

Douglas,  Alexander  S Winnsboro. 

Douglas,  W.  Davis Winnsboro. 

Dowling,  H.  S Bamberg. 

Earle,  John  J Columbia. 

Edmunds,  Harry  N Columbia. 

Efird,  CM Lexington. 

Elliott,  William Beaufort. 

Elliott,  William,  Jr Columbia. 

Emmanuel,  P.  A Aiken. 

Evans,  N.  G Edgefield. 

Evans,  John  G Spartanburg. 

Evans,  W.  Boyd Columbia. 

Evans,  H.  H Newberry. 

Peatherstone,  C.  C Laurens. 

Ferguson,  John  W ! Laurens. 

Ficken,  John  F Charleston. 

Finley,  D.  E Yorkville. 

Fishburne,  W.  J Walterboro. 

Eraser,  Thomas  B Sumter. 

Frost,  D.  McKay Charleston. 

Galluchat,  M.  C Manning. 

Gary,  F.  B Abbeville. 

Gaston,  A.  L Chester, 

Gibbes,  Hunter  A Columbia. 

Gilland,  T.  M Kingstree. 

Glaze,  W.  L Orangeburg. 

Glenn,  J.  Lyles Chester. 

Gourdin,  W.  Moultrie : Charleston. 

Graydon,  W.  N Abbeville. 
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NAMES.  POSTOFFICES. 

Green,  Allen  J Columbia. 

Green,  H.  P Columbia. 

Green,  W.  P Abbeville. 

Green,  W.  T Columbia. 

Grier,  F.  B Greenwood. 

Gruber,  W.  B Walterboro. 

Gunter,  R.  L Aiken. 

Gunter,  U.  X.,  Jr Columbia. 

Gyles,  H.  E Aiken. 

Hart,  James  F Yorkville. 

Haynesvvorth,  E.  C Sumter. 

Haskell  Charles  T Columbia. 

Haynsvvorth,  H.  J Greenville. 

Hazzard,  Walter Georgetown. 

Hemphill,  J.  J Chester. 

Hemphill,  Paul   Chester. 

Henderson,  E.,P Aiken. 

Henderson.  D.  S Aiken. 

Henderson,  C.  G Walterboro. 

Henderson,  P.  F Aiken. 

Henry,  J.  K Chester. 

Herbert,  D.  O .Orangeburg. 

Herbert,  R.  B Columbia. 

Heyward,  Julius  H Greenville. 

Herndon,  E.  L : .  Walhalla. 

Hirsch,  M.  J Kingstree. 

Hough,  W.  C Lancaster. 

Howell,  M.  P Walterboro. 

Hunt,  Walter  H.,  Jr Newberry. 

Hunt,  J.  H Newberry. 

Hursey,  W.  W Charleston. 

Hudscm,  J.  H Bennettsville. 

Hyde,  Simeon,  Jr Charleston. 

Hydrick,  D.  E ' Spartanburg. 


Digitized  by  VjOOQIC 


18  SOUTH   CAROLINA  BAR   ASSOCIATION. 

NAMES.  POSTOPPICES. 

Inglesby,  Charles Charleston. 

Izlar,  L.  T Blackville. 

Izlar,  Jas.  F Orangeburg. 

Jennings,  W.  B Sumter. 

Jervey,  Wm.  St.  Julien Charleston. 

Johnson,  J.  M Marion. 

Johnstone,  George Newberr>'. 

Johnson,  J.  W Marion. 

Jones,  CD Lancaster. 

Jones,  W.  M Spartanburg. 

Kelly,  W.  R Barnwell. 

Kennedy,  E.  J Cheraw. 

Lee,  A.  M Charleston. 

Lee,   Richard  D Sumter. 

Legare,  Geo.  S ^  . .  Charleston. 

Lide,  Robert Orangeburg. 

Livingston,  Knox Bennettsville. 

Lofton,  R.  M McClellansville. 

Logan.  W.  Turner Charleston. 

Lyles,  W.  H Columbia. 

Lyon,  James  F Abbeville. 

McAdams,  E.  G Anderson 

McColl,  D.  D.,  Jr Bennettsville. 

McCants,  J.  Glenn Winnsboro. 

McCaw,  W.  B Yorkville. 

McCrady,  Edward Charleston. 

McCrady,  L.  DeB Charleston. 

McDonald,  J.  Edwin Winnsboro. 

McDow,  Thomas  F Yorkville. 

McFadden,  Samuel  E Chester. 

McFaddin,  A.   D Columbia. 
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McGowan,  Frank  P Laurens. 

McI  ver,  Edward Cheraw. 

McLaughlin,  J.  B Bishopville. 

McClure,  J.  C Chester. 

McMahan,  John  J Columbia. . 

McMaster,  F.  H Columbia. 

McMaster,  Porter  A Columbia. 

McMaster,  B.  P Columbia. 

McNeill,  J.  P Florence. 

McQueen,  John  M Cheraw. 

Marshall,  J.  Q Columbia. 

Marion,  J.  Harden Chester. 

Martin,  B.  F Anderson. 

Matheson,  D.  S Cheraw. 

Mayfield,  W.  D Columbia. 

Mauldin,  I.  M Pickens. 

Mauldin,  F.  M Greenville. 

Melton,  W.  a Columbia. 

Memminger,  R.  W.,  Jr Charleston. 

Mitchell,  Julian Charleston. 

Moise,  Marion  Sumter. 

Montgomery,  W.  J Marion. 

Moore,  James  W Hampton. 

Moore.  M.  ?I Columbia. 

Moore,  Erne§t   Lancaster. 

Moorman,  Robert Columbia. 

Mordecai,  T.  M Charleston. 

Morgan,  B.  A Greenville. 

Morgan,  T.  R Aiken. 

Moss,  B.  H Orangeburg. 

Moss,  Adam  H Orangeburg. 

Mower.  George  S Newberry. 

Muller,  Jacob  S Columbia. 

Munro,  James   Union. 
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NAMES.  POSTOFFIceS. 

Nathans,  J.  N Charleston. 

Nelson,  P.   H Columbia. 

Orr,  James  L Greenville. 

Otts,  J.  C Gaffney. 

Owens.  V.  S Aiken. 

Parker,  Wm.  Henry Abbeville. 

Pate,  R.  H 

Parker,  Wm.  H.,  Jr Charleston. 

Patterson,  J.  O Barnwell. 

Perry,  W.  H Greenville. 

Perry,  J.  L Charleston. 

Peurifoy,  J.  E Walterboro. 

Peurifoy,  J.  H Walterboro. 

Pollock,  W.  P Cheraw. 

Pope,  Joseph  Daniel Columbia. 

Prince,  Geo.  E Anderson. 

Ragsdale,  J.  W Florence. 

Ragsdale,  G.  W Winnsboro. 

Ray,  Archibald  W Columbia. 

Raysor,  T.  M Orangeburg. 

Reynolds,  John  S Columbia. 

Rembert,  Geo.  R ,. . .  Columbia. 

Rice,  Benj.  T Barnwell. 

Rogers,  Thos.  I Bennettsville. 

Jiobinson,  D.  W Columbia. 

Rutledge,  Benj.  H.,  Jr Charleston. 

Rucker,  E.  M Anderson. 

Sass,  G.  Herbert, Charleston. 

Sawyer,  Claude  E Aiken. 

Schumpert,  O.  L Newberry. 

Seibels,  Jno.  T Columbia. 
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Shand,  Robert  W Columbia. 

Sharp,   H.   W Lexington. 

Shannon,  Wm.  M Camden. 

Shealor,  J.  W Walhalla. 

Sheppard,  Jno.  C Edgefield. 

Shiiman,  B.  M Greeenville. 

Sinkler,  Huger   Charleston. 

Simkins,  L.  W Laurens. 

Simkins,  S.  McG Edgefield. 

Simons.  James  Charleston. 

Simms,  Charles  C Barnwell. 

Simpson,  Henry  Y Laurens. 

Simpson,  Stobo  J Spartanburg. 

Sloan,  John  T , Columbia. 

Smith,  H.  A.  M Charleston. 

Smith,  M.  L Camden. 

Spear,  J.  M Darlington. 

Smythe,  A.  T Charleston. 

Spencer,  C.  E Yorkville. 

Spencer,  C.  W.  F Yorkville. 

Stackhouse,  Walter  F Marion. 

Stephenson,  W.  F Cheraw. 

Stribling,  W.  J Walhalla. 

Summers,  A.  W Orangeburg. 

Talbird,  Thos Beaufort. 

Thomas,  Jno.  P.,  Jr Columbia. 

Thompson,  R.  A Walhalla. 

Thomson,  E.  M Columbia. 

Thomson,  A.  W Columbia. 

Tillman,  J.  H Edgefield. 

Tompkins,  A.  S Edgefield. 

Toole,  G.  L Aiken. 

Townsend,  W.  H Barnwell. 

Tribble.  J.  L Anderson. 
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NAMES.  POSTOFFICES. 

Verner,  Jno.  S Columbia. 

Von  Kolnitz,  Geo.  F.,  Jr Charleston. 

Walker,  J.  F Columbia. 

Watkins,  H.  H Anderson. 

Weeks,  R.  L St.  George. 

Welborn,  Adam  C Greenville. 

Welch,  B.  H Newberry. 

Weston,  F.  H Columbia. 

Whaley,  R.  S Charleston. 

Whitner,  B.  F Anderson. 

Wilcox,  P.  A Florence. 

Wilson,  John  S Manning. 

Wilson,  H.  F Sumter. 

Wilson,  W.  B Yorkville. 

Wilson,  Stanyarne, .• Spartanburg. 

Woods,  C.  A Marion. 

Woods,  E.  O Darlington. 

Williams,  T.  Y Lancaster. 

Wingard,  J.   Brooks i Lexington. 

Youmans,  LeRoy  F Columbia. 


The  members  of  the  Association  are  reminded  that  they 
are  required  by  the  Constitution,  Art.  VIL,  to  sign  the  Con- 
stitution, The  Secretary  will  give  the  members  who  have 
not  signed  it  an  opportunity  to  do  so  at  each  meeting. 
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LIST  OF  HONORARY  MEMBERS 


(See  By-Lazvs  VIIL) 


Hon.  Melville  W.  Fuller, 
Hon.  John  Marshall  Harlan,    Hon.  George  Shiras,  Jr. 


Hon.  Horace  Gray, 

Hon.  David  Josiah  Brewer, 

Hon.  Henry  Billings  Brown, 

Hon.  Charles  H.  Simonton, 

Hon.  Y.  J.  Pope, 

Hon.  C.  a.  Woods, 

Hon.  R.  O.  Purdy, 

Hon.  Ernest  Gary, 

Hon.  Daniel  A.  Townsend, 


Hon.  Edward  Douglass  White, 
Hon.  Rufus  W.  Peckham, 
Hon.  Joseph  McKenna, 
Hon.  Wm.  H.  Brawley, 
Hon.  Eugene  B.  Gary, 
Hon.  Ira  B.  Jones, 
Hon.  Charles  G.  Dantzler, 
Hon.  James  Aldrich, 
Hon.  Richard  C.  Watts, 


Hon.  George  W.  Gage, 
Hon.  James  C.  Klugh. 


LIST  OF  DECEASED  MEMBERS 


Ashley,  Walter 
Baker,  E.  C. 
Ball.  B.  W. 
Bettis,  Benj.  W. 
Blue,  J.  G. 
Bobo,  E.  H. 
Bonham,  Richard  G. 
Bolger,  H.  L.  P. 
Boyd,  R.  W. 
Boyle,  Charles 
Buist,  Henry 
Calhoun,  Orville  T. 
Carson,  G.  C. 


Chisolm,  Robert 
Cohen,  J.  Barrett 
Cothran,  J.  S. 
Gulp,  C.  C. 
Dozier,  Richard 
Duncan,  D.  R. 
.Earle,  Jos.  H. 
Edwards,  B.  W. 
Farrow,  A.  S. 
Gaston,  T.  C. 
Hanckel,  Thomas  M. 
Hayne,  Isaac 
Hutson,  C.  J.  C. 
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Hamilton,  S.  P. 
Harllee,  W.  W. 
Jordan,  O.  C. 
Jones,  John  B. 
Kennedy,  John  D. 
Kershaw,  Jos.  B. 
Lee,  William  A. 
Leitner,  W.  Z. 
McLure,  T.  E. 
McNeel,  John  M. 
McGowan,  W.  C. 
Mclver,  Henry 
McKissisk,  I.  G. 
Magrath,  A.  G. 
Maher,  J.  J. 
Melton,  S.  W. 
Melton,  P.  L. 
Miles,  Chas.  R. 
Mooney,  J.  A. 
MuUer,  Jos.  W. 
Munro,  William 
Murphy,  W.  Perry 
Murray,  E.  B. 
Norton,  Jos.  J. 
O'Brien,  A.  F. 


Obear,  Henry 
Patterson,  Giles  J. 
Patton,  H.  C 
Packer,  James 
Prince,  W.  L.  F. 
Rion,  James  H. 
Ragsdale,  E.  B. 
Rhett.  John  T. 
Rutledge,  Benj.  H. 
Sanders,  W.  A. 
Simpson,  W.  D. 
Smith,  L.  Wardlaw 
Suber,  C.  H. 
Simons,  I.  Ancrum 
Thcxnpson,  J.  S.  R. 
Thompson,  H.  M. 
Trenholm,  George  M. 
Verdier,  W.  J. 
Wannamaker,  F.  M. 
Workman,  W.  H.  R. 
Wells,  Geo.  G. 
Williams,  W.  A. 
Wilson,  W.  B. 
Woodward,  M.  B. 


Digitized  by  VjOOQIC 


ANNUAL  ADDRESSES. 


25 


ANNUAL  ADDRESSES 


YEAR.  NAME. 

1885.  John  F.  Dillon. 

1886.  Thos.  M.  Cooley. 


1887.     Joel  Prentiss  Bishop. 


1889.  Richard  M.  Venable. 

1890.  Edward  J.  Phelps. 
1892.     D.  W.  Voorhees. 


1902.  W.  C.  Benet. 

1903.  Moorfield  Storey. 


SUBJECT. 

Uncertainty  in  our  Laws :  Its 
Causes  and  Remedy. 

The  Influence  of  Habits  of 
Thought  upon  our  Institu- 
tions. 

The  Common  Law,  as  a  Sys- 
tem of  Reasoning:  How 
and  Why  Essential  to  Good 
Government :  What  its 
Perils  and  How  Averted. 

The  Development  and  Pres- 
ent Condition  of  our  Law. 

The  Relation  of  Law  to  Jus- 
tice. 
The  Honor,  Dignity  and  Cour- 
tesy of  the  Profession  of 
the  Law. 

Oratory. 

What  shall  we  Do  with  Our 
Dependencies  ? 
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PAPERS  READ 


YEAR.  NAME.  SUBJECT. 

1885.     Jos.  Daniel  Pope.     The  Life  Tenture  of  Judges. 

1885.  W.  W.  Harllee.  The  Importance  of  a  Separate  Or- 
ganization of  the  Criminal 
Courts  of  the  State. 

1885.     W.  A.  Lee.     The  Common  Law. 

1885.  J.  F.  J.  Caldwell.     Equity  and  What  it  is  Not. 

1886.  B.  L.  Abney.     Some  Needed  Reforms  in  Adminis- 

tering our  Laws. 

1887.  Edward  McCrady,  Jr.     Professional  Emoluments. 
1887.     Chas.  E.  Spencer.    Case  Law:  Is  it  an  Evil? 
1887-     James  Aldrich.     The  Elees  of  the  Law. 

1889.     Jno.  P.  Thomas,  Jr.     The  Formation  of  Judicial 

and  Political  Sub-Divisions  in 
South  Carolina. 

1889.  W.  C.  McGowan.     Issues  from  Chancery. 

1890.  A.  M.  Lee.     Popular  Government,  and  Constitu- 

tional Limitations  to  Suffrage. 

1890.  Ralph   K.   Carson.     Homestead   and*  Exemptions: 

The  Design  and  Effect  of  the 
Law. 

1891.  C.  A.  Woods.     Individual  and  Professional  Ethics 

Contrasted. 
1891.     Thos.  M.  Raysor.     Necessity  of  Preparation  for  the 

Bar. 
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CONSTITUTION 


Name. 


Article  I.  This  Association  shall  be  called  The  South 
Carolina  Bar  Association. 

Objects, 

Article  II.  The  Association  is  formed  to  maintain  the 
honor,  dignity,  and  courtesy  of  the  profession  of  the  law ;  to 
advance  the  science  of  jurisprudence ;  to  promote  the  due  ad- 
ministration of  justice,  and  reforms  in  the  law ;  to  encourage 
liberal  education  for  the  Bar,  and  to  cultivate  cordial  inter- 
course among  the  members  of  the  South  Carolina  Bar. 

Qualifications  for  Membership, 

Article  III.  Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall  for  two  years  next 
preceding  have  been,  a  member  of  the  South  Carolina  Bar, 
in  good  standing,  residing  and  practicing  in  this  State,  and 
who  shall  also  be  nominated  as  hereinafter  provided. 

Oificers. 

Article  IV.  The  officers  of  the  Association  shall  be  a 
President,  who  shall  not  be  eligible  for  re-election ;  one  Vice- 
President  frcMn  each  Judicial  Circuit  in  this  State  represented 
in  the  Association ;  a  Secretary ;  a  Treasurer ;  an  Executive 
Committee,  to  be  composed  of  the  Secretary,  the  Treasurer, 
and  three  other  members  of  the  Association,  of  which  three, 
one  shall  be  chosen  its  Chairman;  and  a  General  Council, 
consisting  of  one  member  from  each  Judicial  Circuit  repre- 
sented in  the  Association,  of  which  the  President  shall  be 
Chairman  ex  officio,  and  of  which  the  Secretary  shall  be  Sec- 
retary ex  officio. 

These  officers  shall  be  elected  by  the  Association  at  each 
annual  meeting. 
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The  following  Standing  Committees  shall  be  annually  ap- 
pointed by  the  President  for  the  year  ensuing,  and  shall  each 
consist  of  five  members,  except  the  Committee  on  Griev- 
ances, which  shall  consist  of  nine  members ; 

1.  On  Grievances. 

2.  On  Jurisprudence  and  Law  Reform. 

3.  On  Judicial  Administration  and  Remedial  Law. 

4.  On  Commercial,  Interstate,  and  International  Law. 

5.  On  Education  for  the  Bar  and  Admission  to  the  Bar. 

6.  On  Memorials  of  Deceased  Members — of  which  Com- 
mittee the  Secretary  shall  be  a  member. 

7.  On  Publications — of  which  Committee  the  Secretan 
shall  be  a  member. 

A  majority  of  the  General  Council,  or  of  any  Committee, 
shall  constitute  a  quorum. 

The  Vice-President  of  each  Judicial  Circuit,  and  two  other 
members  from  his  Circuit,  to  be  annually  elected,  shall  con- 
stitute a  Local  Council  for  such  Circuit,  to  which  shall  be 
referred  all  applications  for  membership  from  such  Circuit : 
of  such  Council  the  Vice-President  shall  be  Chairman  ex 
officio. 

Each  Committee  shall  at  each  annual  meeting  report  in 
writing  a  summary  of  its  proceedings. 

The  ex-Presidents  shall  constitute  a  Standing  Committee, 
with  power  to  report  at  any  time  such  suggestions  as  they 
may  think  proper  to  further  the  end  and  aims  of  the  Associa- 
tion. The  senior  ex-President  shall  be  Chairman  of  this 
Committee. 

The  Executive  Committee. 

Article  V.  The  Executive  Committee  shall  manage  the 
affairs  of  the  Association,  subject  to  the  Constitution  and 
By-Laws. 

All  appropriations  of  the  funds  of  the  Association  must  be 
made  by  this  Committee,  unless  otherwise  ordered  by  the 
Association  by  a  two-thirds  vote. 


Digitized  by  VjOOQIC 


CONSTITUTION.  29 

Oiher  Committees. 

Article  VI.  The  Association  may,  in  its  By-Laws,  pro- 
vide for  such  other  Standing  Committees  as  it  may  deem 
necessary. 

Election  of  Members. 

Article  VII.  All  nominations  for  membership  shall  be 
made  by  the  respective  Local  Councils,  and  they  must  be 
transmitted  in  writing  to  the  President,  and  approved  by  the 
General  Council  on  vote  by  ballot.  One  negative  vote  shall 
suffice  to  defeat  approval. 

All  nominations  thus  made  and  approved  shall  be  reported 
by  the  General  Council  to  the  Association,  and  all  whose 
names  are  so  reported  shall  become  members  of  the  Associa- 
tion on  signing  the  Constitution  and  paying  the  dues :  Pro- 
vided, That,  if  any  member  demands  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon 
by  ballot.  Three  negative  votes  shall  suffice  to  defeat  an 
election. 

Annual  Dues. 

Article  VIII.  Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  yearly  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default. 

Such  dues  shall  be  payable,  and  the  payment  thereof  en- 
forced, as  may  be  provided  by  the  By-Laws. 

Members  shall  be  entitled  to  receive  all  publications  of  the 
Association  free  of  charge. 

Suspensions  and  Expulsions. 

Article  IX.  Any  member  of  the  Association  may  be 
suspended  or  expelled  for  misconduct  in  his  relations  to  this 
Association,  or  for  conduct  unbecoming  a  gentleman  and 
member  of  the  Bar,  on  conviction  thereof,  in  such  manner  as 
may  be  prescribed  by  the  By-Laws. 
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Elections. 

Article  X.  All  elections  at  each  annual  meeting  shall  be 
by  ballot,  unless  by  a  majority  vote  it  is  otherwise  ordered. 

Annual  Meeting  and  Dinner, 

Article  XL  This  Association  shall  meet  at  8  o'clock  in 
the  evening  of  the  first  Wednesday  in  December  in  each  year, 
in  Columbia,  the  Capital  of  the  State,  in  such  building  as  the 
Executive  Committee  may  select ;  and  those  members  present 
at  such  meeting  shall  constitute  a  quorum. 

At  such  meeting  the  Association  shall  give  a  Dinner  to  it ' 
members  at  such  time  and  place  as  the  Executive  Committee 
may  select. 

Special  Meetings. 

Article  XII.  Special  meetings  may  be  called  at  any  time 
by  the  Executive  Committee  with  the  concurrence  of  the 
President.  At  such  meetings  no  business  shall  be  trans- 
acted except  such  as  shall  be  specified  in  the  call  therefor. 

Presideniial  Address, 

Article  XIIL  The  President  shall  open  each  annual 
meeting  with  an  Address. 

Change  in  Statute  Laiv, 

Article  XIV.  The  Viec-President,  in  the  order  of  Judi- 
cial Circuits,  beginning  with  the  Vice-President  of  the  First 
Circuit,  shall,  at  each  annual  meeting,  communicate  the  most 
noteworthy  changes  in  Statute  Law,  or  points  of  general 
interest,  made  in  this  State,  in  other  States,  and  by  Congress 
during  the  preceding  year. 

By-Laws. 

Article  XV.  By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association  by  a  majority  of  the  members 
present. 
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Ameftdments, 

Article  XVI.  This  Constitution  may  be  amended  by  a 
two-thirds  vote  of  the  members  present  at  any  annual  meet- 
ing, provided  that  at  least  thirty  members  vote  for  such 
amendment. 


BY-LAWS 


Presiding  Officers. 

By-Law  I.  At  all  meetings  of  the  Association  the  Presi- 
dent shall  be  Chairman.  In  his  absence  one  of  the  Vice- 
Presidents  present,  chosen  by  themselves;  or,  in  their  ab- 
sence, any  member,  selected  without  ballot,  shall  preside. 

In  case  of  the  death  or  resignation  of  the  President,  the 
Vice-President  shall  be  notified  immediately  by  the  Secre- 
tary to  meet  in  Columbia  on  a  day  set  by  him,  and  they  shall 
select  one  of  their  number  to  act  as  President  during  the  un- 
expired term. 

Annual  Address  and  Papers, 

By-Law  1 1.  The  Executive  Committee  shall  select  some 
person,  who  may  or  may  not  be  a  member  of  the  Association, 
to  make  an  Address  at  the  next  annual  meeting ;  and  not  ex- 
ceeding five  members  of  the  Association,  to  read  papers  at 
the  annual  meeting,  the  reading  of  each  of  which  papers  shall 
not  exceed  thirty  minutes. 

Order  of  Business, 

By-Law  III.  The  order  of  business  at  each  annual  meet- 
ing shall  be  as  follows : 

1.  Calling  the  Roll  of  Members. 

2.  Opening  Address  of  the  President. 

3.  Reading  of  Minutes  of  preceding  meeting. 
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4.  Nomination  and  Election  of  Members. 

5.  Election  of  General  Council. 

6.  Report  of  Secretary. 

7.  Report  of  Treasurer. 

8.  Report  of  Executive  Committee. 

9.  Reports  of  Standing  Committees — 
a.  On  Grievances. 

&.  On  Jurisprudence  and  Law  Reform. 

c.  On  Judicial  Administration  and  Remedial  Proced- 

ure. 

d.  On  Education  for  the  Bar  and  Admission  to  the 

Bar. 

e.  On  Commercial,  Interstate  and  International  Law. 

f.  On  Memorials  of  Deceased  Members. 

g.  On  Publications. 

10.  Reports  of  Special  Committees. 

11.  Nomination  of  Officers. 

12.  Miscellaneous  Business. 

13.  Election  and  Installation  of  Officers. 

14.  Annual  Dinner. 

The  term  of  office  of  all  officers  elected  at  any  annual  meet- 
ing shall  begin  at  the  adjournment  of  such  meeting,  except 
in  case  of  the  General  Council,  whose  term  of  office  shall  be- 
gin immediately  upon  their  election. 

The  Annual  Address  provided  for  in  By-Laws  II.  shall  be 
delivered  on  the  second  day  of  the  annual  meeting,  at  sucli 
hour  and  place  as  the  Executive  Committee  shall  appoint. 

The  reading  of  papers  shall  take  place  on  the  second  day. 
unless  otherwise  arranged  by  the  Executive  Committee. 

This  order  of  business  may  be  changed  by  the  vote  of  a 
majority  of  the  members  present. 

Limits  in  Debatie, 

By-Law  IV.  No  member  shall,  in  discussion  or  debate, 
speak  more  than  ten  minutes  at  a  time,  nor  more  than  twice 
on  one  subject. 
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Parliamentary  Rides. 

By-Law  V.  The  usual  Parliamentary  rules  and  orders 
shall  govern  all  meetings  of  the  Association,  except  in  cases 
otherwise  provided  for  by  the  Constitution  and  By-Laws. 

Stenographer, 

By-Law  VI.  The  Executive  Committee  may  employ  a 
Stenographer  at  each  annual  meeting  to  assist  the  Secretary. 

Privileges  of  the  Floor. 

By-Law  VII.  At  any  meeting  of  the  Association,  mem- 
bers of  the  Bar  of  any  foreign  country,  or  of  any  other  State, 
may,  on  motion,  be  admitted  to  the  privileges  of  the  floor 
during  such  meeting. 

Honorary  Members. 

By-Law  VIII.  The  Judges  of  the  Supreme  Court  of  the 
United  States ;  the  Judges  of  the  Circuit  and  District  Courts 
of  the  United  States  having  jurisdiction  in  this  State;  the 
Judges  of  the  Supreme  Court  of  South  Carolina;  and  the 
Judges  of  the  Courts  of  Common  Pleas  of  the  same,  shall  be 
honorary  members  of  this  Association. 

Delegates, 

By-Law  IX.  The  President  shall  annually  appoint  three 
delegates  to  attend  the  next  annual  meeting  of  the  American 
Bar  Association. 

Complimentary  Resolution. 

By-Law  X.  The  Association  shall  not  consider  a  resolu- 
tion complimentary  to  an  officer  or  member. 

Annual  Dues. 

By-Law  XI.  The  annual  dues  shall  be  payable  at  the  an- 
nual meeting  in  advance.     If  any  member  neglects  to  pay 
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them  for  one  year,  his  membership  shall  cease  at  the  first 
annual  meeting  thereafter. 

The  Treasurer  shall  give  notice  of  this  By-Law  within 
sixty  days  after  each  annual  meeting  to  all  members  in  de- 
fault. 

The  Secretary, 

By-Law  XII.  The  Secretary  shall  keep  a  record  of  the 
proceedings  of  all  meetings  of  the  Association,  and  of  other 
matters  of  which  a  record  shall  be  ordered  by  the  Associa- 
tion. 

He  shall  inform  the  officers  of  the  Association,  and  the 
members  of  Committees,  of  their  election  or  appointment; 
shall  issue  notices  of  all  meetings,  and  in  case  of  special  meet- 
ings shall  add  a  brief  note  to  the  object  of  the  call. 

He  shall  furnish  the  Treasurer  the  names  of  all  persons 
elected  to  membership. 

He  shall  be  the  keeper  of  the  Seal  of  the  Association. 

He  shall  make  an  Annual  Report  to  the  annual  meeting. 

Treasurer, 

By-Law  XHL  The  Treasurer  shall  keep  a  complete  Roll 
of  Members,  and  shall  inform  new  members  of  their  election. 

He  shall  collect,  and,  under  the  direction  of  the  Executive 
Committee,  disburse  the  fund  of  the  Association. 

He  shall  make,  at  the  annual  meeting,  an  Annual  Report 
of  all  receipts  and  disbursements  and  outstanding  obliga- 
tions; said  Report  to  be  examined  and  audited,  before  pre- 
sented to  the  Association,  by  two  members  appointed  by  the 
President. 

Appointment  of  Committees, 

By-Law  XIV.  The  President  shall  appoint  the  Commit- 
tee on  Publication  on  the  first  day  of  the  annual  meeting. 

The  other  Committees  he  shall  appoint  within  thirty  days 
after  the  meeting,  and  shall  announce  the  same  to  the  Secre- 
tary. 
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Meetings  of  Committees. 

By-Law  XV.  The  General  Council  and  all  Standing 
Committees  shall  meet  on  the  day  preceding  each  Annual 
Meeeting,  at  such  hour  and  place  as  their  respective  chairmen 
shall  appoint. 

Special  meetings  of  the  General  and  Local  Councils,  and 
of  any  Committee,  shall  be  held  at  such  time  and  place  as  the 
Chairman  thereof  shall  appoint. 

Filling  Vacancies, 

By-Law  XVI.  Each  Standing  Committee  shall  have 
power  to  fill  vacancies  in  its  list  of  members. 

Expenses  of  Commitiees. 

By-Law  XVIL  The  reasonable  disbursements  of  the 
Committee  on  Grievances,  and  of  the  Executive  Committee, 
for  expenses  incurred  in  the  performance  of  their  duties, 
may  be  paid  out  of  the  fund  of  the  Association. 

Duties  of  Standing  Committees, 

By-Law  XVIII.  (A.)  The  Committee  on  Griez^ances 
shall  be  charged  with  the  hearing  of  all  complaints  against 
members  of  the  Association,  and  also  all  complaints  which 
may  be  made  in  matters  affecting  the  interests  of  the  Bar, 
the  practice  of  the  law,  and  the  administration  of  justice ;  and 
they  shall  report  thereon  to  the  Association,  with  such  recom- 
mendations as  they  may  deem  advisable. 

Whenever  any  complaint  shall  be  preferred  against  a  mem- 
ber of  the  Association  for  misconduct  in  his  relations  to  the 
Association  or  in  his  profession,  the  member  preferring  such 
complaint  shall  present  it  to  the  Committee  on  Grievances,  in 
writing,  subscribed  by  him,  plainly  stating  the  matter  com- 
plained of. 

If  the  Committee  be  of  opinion  that  the  matters  therein 
alleged  are  of  sufficient  importance,  they  shall  cause  a  copy 
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of  the  complaint,  together  with  not  less  than  five  days'  notice 
of  the  time  and  place  when  the  Committee  will  meet  for  the 
consideration  thereof,  to  be  served  upon  the  defendant  either 
personally  or  by  leaving  the  same  at  his  place  of  business 
during  office  hours,  pwoperly  addressed  to  him;  and  they 
shall  cause  a  similar  notice  to  be  served  on  the  plaintiff. 

At  the  time  and  place  appointed,  or  at  such  other  time  as 
may  be  named  by  the  Committee,  the  defendant  may  file  a 
written  answer  or  defense,  and  the  Committee  shall  proceed 
to  the  consideration  of  the  case  upon  such  complaint  and 
answer,  or  upon  the  complaint  alone,  if  no  answer  is  inter- 
posed. 

The  plaintiff  and  defendant  shall  each  be  allowed  to  ap- 
pear in  person,  and  by  counsel,  who  must  be  members  of  the 
Association. 

Before  the  trial  shall  begin,  the  defendant  may  object  per- 
emptorily to  any  one  or  more  of  the  Committee,  not  exceed- 
ing three;  and  the  places  of  those  objected  to  shall,  for  the 
purposes  of  the  trial,  be  supplied  by  appointment  of  members 
of  the  Association  by  a  majority  of  the  remaining  members 
of  the  Committee. 

The  Committee  may  summon  witnesses,  and  if  such  wit- 
nesses are  members  of  the  Association,  a  neglect  or  refusal 
to  appear  may  be  reported  to  the  Association  for  its  action. 

Testimony  shall  be  taken  in  accordance  with  the  rules  and 
practice  of  the  Courts  of  Common  Pleas  of  South  Carolina. 

The  Committee,  of  whom  at  least  five  must  be  present  at 
the  trial  (except  that  a  less  number  may  adjourn  from  time 
to  time),  shall  hear  and  decide  the  case  thus  submitted  to 
them,  and  shall  determine  all  questions  of  evidence. 

If  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  re- 
commendation as  to  the  action  to  be  taken  thereon ;  and,  on 
request  of  either  party,  they  may,  in  their  discretion,  make 
the  evidence,  or  any  designated  part  thereof,  part  of  their 
report. 
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The  Association  shall  take  such  action  on  said  report  as 
they  may  see  fit,  provided  only  that  no  member  shall  be  ex- 
pelled or  suspended,  unless  by  the  vote  of  two-thirds  of  the 
members  present  and  voting. 

When  a  member  is  thus  expelled,  the  Executive  Commit- 
tee shall  appoint  two  members  of  the  Association  to  act  as 
prosecutors,  whose  duty  it  shall  be  to  take  the  steps  proper  to 
his  disbarment. 

Whenever  charges  of  unprofessional  conduct  or  of  fraud 
shall  be  made  in  writing  against  a  member  of  the  Bar  of 
South  Carolina  not  a  member  of  the  Association,  the  Com- 
mittee shall  investigate  said  charges  forthwith;  and,  if  in 
any  such  case  the  Committee  shall  report  to  the  Executive 
Committee  that  in  their  opinion  the  case  is  such  as  requires 
prosecution,  the  Executive  Committee  shall  appoint  two 
members  of  the  Association  to  act  as  prosecutors,  whose  duty 
it  shall  be  to  take  the  steps  proper  to  the  disbarment  of  the 
said  attorney  at  law. 

All  the  foregoing  proceedings  shall  be  secret,  except  as 
their  publication  is  hereinbefore  provided  for,  unless  other- 
wise ordered  by  the  Association  by  a  two-thirds  vote. 

(B.)  The  Committee  on  Jurisprudence  and  Law  Reform 
shall  be  charged  with  the  duty  of  watching  all  changes  and 
proposed  changes  in  the  law,  and  of  proposing  Such  amend- 
ments as  in  their  opinion  should  be  recommended  by  the 
Association. 

(C.)  The  Committee  on  Judicial  Administration  and 
Remedial  Procedure  shall  be  charged  with  the  duty  of  ob- 
serving the  practical  working  of  our  judicial  system,  of  en- 
tertaining and  examining  proposed  changes  or  reforms  in 
the  same,  and  of  recommending  such  action  as  they  may 
deem  expedient. 

(D.)  The  Committee  on  Education  for  the  Bar  and  Ad- 
mission to  the  Bar  shall  be  charged  with  the  duty  of  revising 
the  present  system  and  requirements  in  this  State,  of  sug- 
gesting such  improvements  as  they  may  think  proper,  and  of 
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reporting  the  same  to  the  Association.  Thereafter  they  shall 
be  charged  with  the  subject  generally,  and  shall  report  any 
amendments  they  may  think  proper. 

(E.)  The  Committee  on  Commercial,  Interstate,  and  In- 
t^ernational  La^v  shall  be  charged  with  the  duty  of  watching 
all  changes  and  proposed  changes  in  such  laws,  whether  by 
Congress  or  by  the  Legislature  of  this  State,  or  of  other 
States,  and  of  reporting  the  same  to  the  Association ;  and  of 
suggesting  such  amendments  as  in  their  opinion  the  Associa- 
tion should  recommend. 

( F. )  The  Commifitee  on  Memorials  of  Deceased  Members 
shall  be  charged  with  the  duty  of  reporting  at  the  annual 
meeting  the  names  of  members  who  shall  have  died  during 
the  preceding  year,  with  appropriate  notices  of  their  death. 

The  Vice-President  shall  report  to  this  Committee  the 
deaths  of  members  within  their  respective  Circuits. 

(G.)  The  Committee  on  Publications  shall  be  charged 
with  the  duty  of  selecting  and  supervising  the  publications  of 
the  Association. 

All  papers  read  before  the  Association  shall  be  lodged  with 
the  Secretary. 

The  Address  of  the  President,  the  Reports  of  Committees, 
and  a  summary  of  all  proceedings  at  the  Annual  Meeting 
and  at  Special  Meetings,  shall  be  annually  published  in  a 

pamphlet,  to  be  entitled  "Transactions  of  the 

Year  oi^  the  South  Carolina  Bar  Association;*'  which 
shall  also  include  the  Constitution  and  By-Laws,  the  names 
of  officers,  of  members  of  Standing  Committees,  and  of  all 
members  of  the  Association. 

No  other  address  made,  nor  paper  read  or  submitted,  shall 
be  published  in  the  "Transactions,"  except  by  order  of  the 
Committee  on  Publications. 

Exchanges, 

By-Law  XIX.  The  Secretary  shall  endeavor  to  arrange  a 
system  of  exchanges  by  which  the  "Transactions'*  can  be 
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annually  exchanged  with  those  of  the  American  Bar  Associ- 
ation, the  Bar  Associations  in  other  States,  and  other  Asso- 
ciations in  foreign  countries  interested  in  jurisprudence  or 
affairs  of  government ;  and  all  books  thus  acquired  shall  be 
bound  and  deposited  in  the  Library  of  the  Supreme  Court  of 
this  State,  subject  to  the  call  of  the  Association. 

The  Secretary  shall  annually  send  a  copy  of  the  "Trans- 
actions" to  the  Congressional  Library. 

Publications, 

By-Law  XX.  Members  desiring  extra  copies  of  the 
^^Transactions,'*  shall  obtain  them  at  their  estimated  cost, 
on  giving  reasonable  notice  of  their  desire  before  publication 
to  the  Committee  on  Publications. 

Assessment  for  Dinner. 

By-Law  XXL  The  Executive  Committee  shall  have 
power  to  assess  the  members  present  at  the  Annual  Dinner, 
should  the  funds  in  the  Treasurer's  hands  fail  to  defray  the 
cost  of  said  Dinner. 
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Report  of  tl^  Secretary 

Gentlemen :  Pursuant  to  the  By-Laws,  I  beg  to  make  the 
following  report : 

At  the  time  of  the  ninth  annual  meeting  of  the  Associa- 
tion there  were  on  our  rolls  246  members, — 223  active  and 
23  honorary.  Since  then  five  members  have  died ;  and  57 
new  members  have  been  elected ;  so  that  now  the  total  mem- 
bership of  the  Association  is  298. 

During  the  year  the  President  appointed  the  following 
delegates  to  the  American  Bar  Association :  Messrs.  P.  H. 
Nelson,  J.  Lyles  Glenn,  Henry  Buist.  Mr.  M.  H.  Moore 
was  appointed  as  alternate.  These  gentlemen  were  duly 
notified  of  their  appointment  and  some  of  them  attended  the 
meeting  of  the  American  Bar  Association  in  August  last, 
and  represented  our  Association. 

The  proceedings  of  the  eighth  and  ninth  annual  meetings 
of  the  Association  were  printed  in  pamphlet  form  during  the 
year  and  distributed  among  the  members,  in  accordance  with 
the  by-laws.  The  Associations  of  various  other  States  and 
many  libraries  throughout  the  country  were  also  sent  copies. 
In  addition  to  this,  a  large  number  of  reports  of  previous 
meetings  have  been  furnished  to  members.  The  Secretary 
now  has  in  hand  only  six  or  eight  complete  sets  of  the  printed 
transactions  of  the  Association,  covering  the  entire  period 
of  its  existence.  These  should  be  preserved  as  permanent 
records. 

Our  older  reports,  as  well  as  the  report  of  the  latest  pre- 
ceding annual  meeting,  have  been  very  much  in  demand  by 
people  in  other  States.  As  a  result  of  this,  the  Secretary 
has  sold  a  few  reports  for  amounts  aggregating  $30.  The 
money  thus  derived  was  paid  over  to  the  Treasurer. 

The  older  reports  are  very  rare  and  are  exceedingly  valu- 
able.    The  members  generally  should  be  impressed  with  the 
importance  of  preserving  them  for  future  reference. 
Respectfully  submitted. 

Hunter  A.  Gibbes, 

January  12,  1903.  Secretary. 
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Report  of  G>mmittee  on  G>inmercialt  Interstate  and  Inter- 
national Law 


This  report  will  deal  with  only  one  feature  falling  under 
the  classification  of  commercial  law,  to  wit:  the  matter  of 
uniformity  of  State  legislation  as  to  negotiable  instruments 
and  kindred  subjects. 

A  Few  Words  as  to  the  Necessity  for  Uniformity  of 
Legislation. 

The  movement  to  procure  uniformity  of  State  laws  de- 
veloped in  the  last  ten  years,  is  desen'ing  of  our  most  serious 
consideration.  The  object,  at  which  the  movement  chiefly 
aims,  is  to  secure  the  adoption  by  the  several  States  of  iden- 
tical laws  regulating  interstate  traffic,  so  that  business  shall 
be  everywhere  r^^lated  and  its  transactions  judged  by  the 
same  set  of  rules  and  principles.  The  success  of  this  scheme 
would  relieve  business  of  much  uncertainty,  and  would  be  of 
vast  benefit  to  the  commercial  world. 

In  the  early  part  of  the  past  century,  this  countrj-  was 
sparsely  settled;  its  people  were  of  primitive  habits,  and 
their  simple  needs  were  chiefly  supplied  by  home  products. 
There  was  little  water  traffic,  and  almost  no  overland  trad- 
ing, between  the  people  of  the  several  States.  In  view  of 
this  fact,  it  mattered  little  at  that  time,  that  each  State  had  its 
own  body  of  commercial  law. 

The  conditions  have  greatly  changed  with  time.  The 
nation  has  increased  enormously  in  population,  in  wealth, 
and  in  the  products  of  field  and  factory.  The  simple  habits 
of  a  century  ago  have  been  thrown  aside,  and  the  people  have 
acquired  all  the  desires  and  needs  of  a  complex  and  highly 
cultivated  civilization,  which  can  be  satisfied  only  by  an  ac- 
tive interchange  of  traffic.  Steam  and  electricity  have 
fashioned  channels,  through  which  commerce  now  flows  un- 
obstructed by  State  lines;  and  they  have  brought  distant 
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communities  into  close  commercial  relationship  with  each 
other.  The  enormous  volume  of  business,  which  now  ebbs 
and  flows  from  State  to  State,  demands  that,  in  its  passage, 
it  shall  be  governed  by  one  uniform  set  of  laws,  and  not  by  a 
different  system  in  every  State. 

National  prosperity  depends  largelv  upon  domestic  com- 
merce; but  commerce  cannot  flourish  when  hampered  b^ 
unnatural  conditions  and  unreasonable  restraints.  In  this 
age,  when  the  people  of  each  State  are  constantly  dealing 
with  those  of  other  States,  and  when  some  concerns  have 
daily  transactions  in  every  State  in  the  Union,  it  is  an  intol- 
erable condition  that  the  laws  governing  these  transactions 
should  be  so  variant  in  the  different  States — so  much  so  that 
the  meaning,  and  the  rights  and  liabilities  growing  out,  of 
the  same  transaction  will  largely  depend  upon  where  it  was 
had,  differing  according  as  to  whether  it  occurred  in  New 
York  or  South  Carolina,  or  in  some  other  State. 

It  is  the  duty  of  the  lawyer  and  the  statesman  to  use  every 
effort  to  so  adjust  the  system  of  laws,  that  commerce  and 
other  forms  of  business  may  flow  in  their  natural  channels 
unobstructed  by  artificial  rules  and  restraints.  It  has  been 
ever  the  boast  of  the  common  law  that  its  spirit  is  progres- 
sive and  its  power  of  adaptation  so  great  that  it  can  be 
readily  adjusted  to  the  varying  conditions  of  business — ^the 
boast  often  falling  far  short  of  its  realization.  We  submit 
that  it  is  a  duty  resting  upon  the  American  Bar  to  employ 
its  efforts  to  bring  about  the  great  legal  reform  now  pressing 
for  a  solution. 

The  power  to  regulate  interstate  commerce,  vested  in  Con- 
gress by  the  Constitution,  falls  far  short  of  furnishing  a 
proper  solution.  The  remedy  lies  only  in  voluntary  and 
concurrent  State  action.  When  one  uniform  commercial 
code  shall  have  been  adopted,  then,  and  not  till  then,  busi- 
ness men  will  know  by  what  rules  their  transactions  will  be 
governed,  and  then  commerce  will  move  forward  with  ease 
and  confidence. 
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The  Work  of  the  National  Commissioners  on  Uni- 
formity OF  State  Laws. 

It  was  with  this  idea  in  view  that  some  ten  years  ago  there 
was  organized  the  National  Conference  of  Commissioners  on 
Uniformity  of  State  Laws,  composed  of  Commissioners  cre- 
ated by  the  several  States.  This  conference  has  held  eleven 
sessions^  and  has  done  a  vast  deal  of  most  excellent  work. 
Much,  however,  remains  to  be  done.  We  think  it  is  the  duty 
of  the  several  State  Bar  Associations,  as  much  as  lies  in  their 
power,  to  help  forward  the  work  of  these  Commissioners 
and  to  assist  in  its  adoption  as  a  part  of  the  statutory  law. 

A  brief  review  of  this  work  may  be  of  interest  at  this 
juncture : 

One  bill  suggested  by  the  conference,  to  wit :  that  provid- 
ing for  a  uniform  divorce  law,  will  be  of  little  practical  in- 
terest to  South  Carolinians.  But  there  is  no  doubt  that  the 
general  adoption  of  such  bill  will  greatly  promote  the  moral- 
ity and  general  welfare  of  our  sister  States.  The  relation  of 
marriage  lies  at  the  very  basis  of  our  social  and  national  life. 
The  way  in  which  several  of  our  sister  States  have  juggled 
and  played  fast  and  loose  with  the  marriage  tie,  can  but 
raise  the  most  serious  apprehension  in  the  minds  of  the 
moralist  and  the  statesman;  for  it  threatens  to  establish  a 
system  of  national  concubinage.  The  reforms  suggested 
by  this  bill  should  be  urged  with  all  dispatch,  and  the  full 
pressure  of  public  opinion  be  employed  to  procure  its  adc^ 
tion  by  all  States  allowing  divorces. 

Uniformity  in  the  form  of  deeds  of  conveyance  and  in  the 
execution  and  proof  thereof,  is  another  subject  to  which  the 
Commissioners  have  given  their  attention.  The  difficulties 
now  surrounding  this  subject  are  well  known  to  the  practi- 
tioner. A  person,  possessing  real  estate  in  several  States 
and  desiring  to  convey  or  mortgage  the  same,  must  now  exe- 
cute a  different  form  of  deed,  each  to  be  executed  and  proved 
differently,  for  each  State  in  which  the  lands  are  situate. 
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Any  of  these  forms  or  methods  of  proof  would  answer  all 
practical  purposes.  The  trouble  is  in  the  lack  of  uniformity. 
The  proposed  bill  seeks  to  remedy  this. 

Closely  related  to  the  foregoing  subject  is  that  of  the  exe- 
cution and  proof  of  walls.  The  Commissioners  have  sug- 
gested that  each  State  provide  by  legislation  that  a  will,  valid 
under  the  laws  of  the  place  where  executed,  or  of  the  domicile 
of  the  testator,  shall  be  valid  everywhere,  and  that  when 
admitted  to  probate,  an  exemplified  copy  will  be  sufficient  to 
procure  its  allowance  in  other  States. 

The  subject  of  administration  is  closely  related  to  that  of 
wills,  and  it  seems  to  us  that  it  might  have  been  profitably 
treated  by  the  Commissioners,  but  this  was  not  the  case. 
Under  the  present  system,  letters  of  administration  and  exe- 
cutorship must  be  taken  out  in  every  State  where  the  de- 
ceased had  credits,  and  no  payment  by  a  non-resident  debtor 
will  discharge  him  unless  it  be  made  to  one  who  has  procured 
administration  in  the  State  where  such  debtor  resides.  This 
system  involves  a  great  deal  of  trouble  and  expense  in  the 
settlement  of  estates.  There  seems  no  just  reason  why  an 
administrator  or  an  executor  appointed  by  the  domiciliary 
court,  who  has  given  a  sufficient  bond,  should  not  be  allowed 
to  collect  the  credits  of  the  decedent  wherever  found.  Some 
of  the  States  have  adopted  acts  which  allow  foreign  admin- 
istrators and  executors  to  collect  claims  and  to  sue  therefor 
in  the  courts,  provision  being  made,  however,  that  if  it 
should  appear  that  the  administration  bond  is  insufficient, 
judgment  may  be  suspended  until  the  bond  shall  be  strength- 
ened. Such  a  provision  adopted  by  the  several  States  would, 
in  our  opinion,  tend  greatly  to  facilitate  the  settlement  of 
estates. 

The  passage  of  a  bill  oroviding  for  uniformitv  of  weights 
and  measures  has  also  been*  suggested  by  the  Commissioners. 
So  far  as  we  are  advised,  this  unformity  now  exists.  But 
the  terms  of  this  bill  will  more  fully  secure  the  end  in  view. 

The  conference  has  further  suggested  a  bill  providing  for 
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uniformity  in  the  transfer  of  corporate  stock.  This  provi- 
sion is  important,  and  will  receive  further  attention  in  an- 
other part  of  this  report. 

The  most  important  subject  dealt  with  by  the  Commis- 
sioners is  the  law  on  negotiable  instruments.  The  bill  recom- 
mended for  adoption  by  the  several  States  is  evidently  the 
work  of  men  of  great  ability  and  learning,  who  have  devoted 
their  best  thought  to  the  subject.  The  bill  is  clear,  concise 
and  accurate,  and  the  arrangement  and  treatment  of  the  sub- 
ject is  philosophical  and  scientific,  presenting  a  model  code 
of  laws.  For  the  most  part,  the  bill  accords  with  the  law  as 
understood  and  administered  in  this  State.  There  are, 
however,  some  points  of  difference  and  it  may  be  of  advant- 
age to  briefly  set  forth  those  changes  in  the  law  that  would 
be  involved  by  its  adoption. 

Proposed  Changes  in  the  Law  on  Negotiable  Instru- 
ments. 

Infants  and  corporations  without  authority  to  incur  lia- 
bility as  endorsers  are  by  section  2  permitted  to  transfer  by 
assignment  the  title  to  such  papers. 

Section  24  declares  that  each  negotiable  instrument  shall 
be  deemed  pritna  facie  to  have  been  issued  for  value ;  thus 
dispensing  with  the  necessity  for  acknowledging  value  in 
promissory  notes. 

Under  our  State  decisions,  one,  who  writes  his  name  on 
the  back  of  a  note  before  delivery,  thereby  becomes  a  co- 
maker. Section  63  would  change  this  rule,  so  far  as  nego- 
tiable notes  are  concerned,  declaring  that  such  an  one 
thereby  becomes  an  endorser.  This  change  would  unques- 
tionably conform  the  law  to  the  common  understanding:  for 
the  ordinary  man,  who  signs  his  name  on  the  back  of  a  note, 
regards  himself  as  endorsing,  not  making,  the  note. 

The  obsolete  regulation  allowing  three  days  of  grace,  falls 
a  victim  to  Section  85.  Many  of  us,  who,  as  school-boys, 
contended  laboriously  with  the  difficulties  injected  into  our 
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interest  problems  by  the  allowance  of  days  of  grace,  will 
greatly  rejoice  at  the  downfall  of  this  regulation. 

Section  86  provides  the  same  rule  for  calculating  time 
as  that  adopted  by  our  Code  of  Civil  Procedure. 

It  has  been  a  mooted  question  in  this  State  whether,  by 
making  a  note  payable  at  a  bank,  the  maker  authorizes  the 
bank  to  pay  it  out  of  any  deposits  which  may  be  on  hand  at 
the  time  of  maturity.  This  is  a  serious  question  for  the 
bank.  If,  under  the  law,  such  a  provision  contained  in  a 
note  is  equivalent  to  an  order  on  the  bank,  then,  by  failing  to 
make  payment,  the  bank  renders  itself  liable  in  damages  both 
to  the  maker  and  holder.  On  the  other  hand,  if  such  provi- 
sion is  not  equivalent  to  an  order,  then  the  bank  that  makes 
payment  would  involve  itself  in  serious  consequences  to  the 
maker.  It  matters  little  to  the  banks  and  to  the  general 
public  how  the  matter  should  be  settled  but  it  is  essential  that 
it  should  be  decided  one  way  or  the  other.  Section  87  seeks 
to  solve  the  matter,  by  declaring  that  to  make  an  instrument 
payable  at  a  bank  is  equivalent  to  a  direction  to  the  bank  to 
pay  the  same  when  due. 

By  Sections  96  and  118,  protest  is  dispensed  with,  except 
as  to  foreign  bills  of  exchange,  and  either  written  or  oral 
notice  of  dishonor  by  non-acceptance  or  non-payment  will 
suffice. 

It  is  the  settled  law  of  this  State  that  a  check  upon  a  bank 
operates  as  an  assignment  of  the  amount  for  which  it  calls, 
and  that  on  refusal  to  make  payment  the  holder  may  bring 
his  action  against  the  bank.  Section  189  would  reverse  this 
rule,  declaring  that  a  check  does  not  operate  as  an  assign- 
ment, and  that  the  bank  is  not  bound  to  the  holder  until  it 
has  accepted  or  certified  the  check. 

The  foregoing  sets  forth  briefly  the  particulars,  in  which 
the  proposed  bill  would  change  the  law  as  administered  in 
this  State.  In  all  other  respects,  the  bill  is  merely  declara- 
tory of  the  law  as  accepted  by  us,  stating  in  definite  form 
those  rules  and  principles  to  be  had  only  after  a  prolonged 
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search  through  the  decided  cases.  It  possesses  merit  of  a 
decided  character. 

The  benefits  to  be  derived  from  the  adoption  of  such  law 
by  the  several  States  are  so  great,  that  we  have  concluded  to 
ask  this  Association  to  urge  its  adoption  by  the  Legislature 
of  this  State.  This  bill  has  already  been  introduced  but  lies 
buried  somewhere  amid  a  mass  of  other  papers. 

Up  to  August,  1900,  the  bill  had  been  adopted- in  the  fol- 
lowing States:  Connecticut,  Colorado,  Florida,  New  York, 
Massachusetts,  Maryland,  Virginia,  North  Carolina,  Dis- 
trict of  Columbia,  Wisconsin,  Tennessee,  Oregon,  Wash- 
ington, North  Dakota,  and  Rhode  Island.  We  are  not  ad- 
vised as  to  what  States,  if  any,  have  subsequently  enacted 
the  bill. 

The  Necessity  of  Uniform  Laws  as  to  the  Creation 
AND  Regulation  of  Corporations. 

This  subject,  although  one  of  vast  importance,  does  not 
seem  to  have  been  handled  by  the  Commissioners.  The 
growth  in  the  number  and  in  the  capital  of  corporations 
within  the  past  few  years  has  been  enormous.  A  glance  at 
the  annual  report  of  the  Secretary  of  State  will  give  some 
idea  as  to  what  we  in  South  Carolina  have  been  accomplish- 
ing in  this  line.  But  while  South  Carolina  has  been  creat- 
ing corporations  by  the  hundreds.  New  York,  New  Jersey 
and  other  richer  and  more  populous  States  have  been  creat- 
ing them  by  the  thousands. 

Almost  every  branch  of  business  is  now  operated  by  cor- 
porate capital.  The  transportation  of  the  country,  whether 
by  railroad,  trolley  lines,  or  steamboats,  is  wholly  in  the 
hands  of  corporations.  Mining  and  manufacturing  are  al- 
most entirely  conducted  by  these  organizations.  The  busi- 
ness of  banking  and  of  financing  the  enterprises  of  the 
country  are  absolutely  under  corporate  control.  Corpora- 
tions operate  and  control  the  telegraph  and  telephone  lines. 
They  print  our  daily  papers  and  publish  our  magazines. 
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They  insure  our  lives  and  our  houses.  They  make  the  shoes 
which  we  wear,  and  the  cloth  that  keeps  us  warm.  They 
manufacture  the  flour  that  feeds  us,  and  distil  the  whiskey 
that  intoxicates  us.  They  lend  us  money  and  foreclose  the 
mortgages  on  our  homes.  They  enrich  us,  they  impoverish 
us.  They  make  the  cradle  that  rocks  us  in  infancy,  and 
furnish  the  coffin  in  which  we  are  borne  to  our  final  resting 
place.  From  birth  to  death  we  are  constantly  in  elbow 
touch  with  them.  We  buy  from  them,  sell  to  them,  employ 
them  and  are  employed  by  them.  Turn  where  we  will,  as 
we  will,  we  find  ourselves  up  against  some  corporation. 

Each  of  this  vast  and  ever  increasing  array  is  an  intangi- 
ble object,  neither  to  be  seen  nor  felt.  Created  by  some 
State,  many  who  deal  with  it  know  not  which,  with  corpo- 
rate powers,  they  know  not  what,  it  is  sent  forth  by  its  crea- 
tor to  do  businses  in  any  State  it  may  choose.  Deal  with  it 
we  must,  whether  we  will  or  no. 

Like  the  individuals,  with  whom  we  daily  meet,  most 
corporations  are  good,  but  some  of  them  are  bad.  Most  of 
them  are  honest,  and  bring  blessing^  and  prosperity  to  the 
community  where  they  are  located.  Some  of  them,  how- 
ever, seek  to  prey  upon  the  unsuspecting. 

Too  much  cannot  be  said  in  favor  of  the  great  majority 
of  the  corporations  engaged  in  business  in  this  country. 
They  are  but  a  means  whereby  enterprises  too  vast  for  the 
means  of  the  individual  are  made  possible  by  a  union  of 
capital  and  energy  under  one  permanent  corporate  head  and 
controj.  They  have  contributed  largely  to  the  unprece- 
dented development  and  growth  of  this  country,  and  have 
done  much  to  place  it  in  the  very  forefront  of  the  nations  of 
the  world.  On  the  other  hand,  there  is  another  class  of  cor- 
porations that,  by  watered  stock  and  other  fraudulent  de- 
vices, impose  upon  a  confiding  public  and  fill  their  treasuries 
with  ill-gotten  gains.  There  is  still  another  class  that,  by 
unlawful  combinations,  seek  to  corner  the  necessaries  of  life 
and  grow  fat  upon  the  profits  wrung  from  the  people.     The 
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condemnation  of  public  opinion  visited  upon  the  latter  two 
classes,  too  often  falls  more  or  less  heavily  upon  the  useful 
and  hcHiest  corporation. 

By  proper  uniform  l^slation,  the  dishc«iest  and  harmful 
corporation  will  be  weeded  out,  and  the  honest  corporation, 
that  has  done  and  is  doing  so  much  for  the  betterment  and 
upbuilding  of  this  nation,  will  have  a  better  chance  for  life 
and  success. 

The  provisions  of  any  bill  covering  this  subject  should 
embrace  the  following  matters : 

( 1 )  The  creation  of  corporations.  All  stock  should  be 
payable  in  money  or  money's  worth;  where  anything  else 
than  money  is  received,  it  should  be  at  its  fair  market  value. 
Bonus  stock  and  inflated  issues  should  be  strictly  prohibited. 
Corporations  should  be  allowed  to  b^n  business  only  after 
a  fixed  portion  of  its  capital  has  been  paid  in;  and  in  all 
representations  as  to  the  capital  stock  the  actual  amount  paid 
in  should  be  stated.  Any  violation  of  these  provisions 
should  render  all  the  participants  liable  to  indictment  and  to 
action  for  damages. 

(2)  The  corporate  powers.  Each  class  of  corporations 
should  have  the  scope  of  its  business  and  its  corporate  pow- 
ers clearly  defined,  so  that  persons  everywhere,  knowing  the 
character  of  business  engaged  in,  could  at  once  determine  as 
to  whether  the  corporation  was  authorized  to  enter  into  the 
proposed  transaction.  This  provision  is  highly  important 
in  view  of  the  general  doctrine  that  all  persons  dealing  with 
corporations  do  so  at  their  hazard  and  run  the  ride  of  the 
transaction  being  within  the  corporate  powers.  The  force 
and  effect  of  ultra  vires  contracts  should  likewise  be  defi- 
nitely settled  by  some  uniform  rule.  The  necessity  of  such 
a  regulation  is  fully  shown  by  an  instance  that  has  cc»ne 
within  the  professional  knowledge  of  the  writer.  The 
Eastern  Building  and  Loan  Association,  chartered  in  New 
York,  sold  some  of  its  stock  to  citizens  of  Virginia  and  to 
citizens  of  South  Carolina.     The  certificates  issued  provided 
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that  after  seventy-two  monthly  payments  of  seventy-five 
cents  each,  aggregating  $54  per  share,  the  stock  should  be 
matured,  and  the  Association  would  then  pay  to  the  holder 
one  hundred  dollars  for  each  share.  Seventy-two  payments 
having  been  made,  the  Association  declined  to  redeem  this 
promise,  claiming  that  it  w^as  ultra  vires.  On  suit  by  the 
stockholders,  the  Supreme  Court  of  Virginia  held  that  the 
promise  to  mature  the  stock  and  to  pay  par  for  it  aftc 
seventy-two  payments  was  ultra  vires  and  void,  and  could 
not  be  enforced  by  stockholders.  The  Supreme  Court  of 
South  Carolina,  however,  rendered  judgment  on  the  promise 
for  the  full  amount,  holding  that  even  if  the  promise  were 
ultra  vires,  the  Association,  having  received  the  benefits 
thereof,  was  bound  to  perform  the  promise  and  was  estopped 
to  make  the  plea.  In  both  cases  the  corporate  powers  were 
the  same,  both  sets  of  contracts  were  in  identical  words,  the 
':-ct  of  the  parties  was  the  same,  and  yet  the  one  Court 
held  that  the  promise  created  no  liability,  while  the  other 
enforced  the  promise  to  the  letter.  The  Virginia  doctrine 
is  supported  by  the  Supreme  Court  of  the  United  States,  and 
by  that  of  many  other  States.  The  South  Carolina  doctrine 
is  supported  by  the  decisions  of  New  York  and  of  a  very 
respectable  number  of  other  States.  We  think  that  the 
South  Carolina  rule  is  the  juster  of  the  two,  and  ought  to  be 
embraced  in  any  bill  seeking  to  establish  uniformity. 

(3)  The  inter-corporate  relations.  The  liability  of 
stockholders  as  between  themselves  and  to  creditors  should 
be  determined  by  some  identical  rule,  so  that  stockholders 
would  know  their  exact  liability,  irrespective  of  the  ques- 
tion as  to  where  the  corporation  may  have  been  chartered. 
The  creditors  would  likewise  know  how  far  they  could  look 
to  the  liability  of  stockholders.  For  convenience,'  there 
should  also  be  some  uniform  method  of  transferring  stock. 

(4)  The  internal  management.  Honesty  on  the  part  of 
officers  and  agents  in  the  conduct  of  corporate  business  is 
essential  to  the  stockholders  and  to  the  public  at  large.     The 
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wisest  provision  seeking  to  accomplis-h  this  end  should  be 
adopted  and  made  general  in  the  States.  Statements  as  to 
the  condition  of  the  business  should  be  made  periodically, 
especially  by  those  corporations  seeking  public  credit  and 
confidence. 

(5)  The  suppression  of  unlawful  combinations  and  trade 
agreements.  The  trust  problem,  perhaps  greatly  exagger- 
ated, nevertheless  at  present  fills  the  public  eye.  The  powers 
of  Congress  are  too  restricted  to  give  adequate  relief.  Such 
legislation,  however,  would  be  greatly  reinforced  by  uniform 
legislation  on  the  part  of  all  the  States.  Corporations,  in 
the  transaction  of  their  legitimate  business,  should  be  as  free 
from  unreasonable  restraint  as  are  individuals.  But  when 
they  seek  to  enter  into  combinations  or  trade  agreements  by 
which  prices  shall  be  unduly  affected,  then  it  is  the  part  of 
the  wise  legislator  to  step  in  and  prevent  the  abuse  of  those 
corporate  powers  conferred  by  the  State.  The  difficulties 
to  be  met  along  this  line  are  becoming  year  by  year  more 
serious  and  complicated.  It  is  easy  enough  to  say  that  un- 
lawful trusts  should  be  destroyed,  but  it  is  exceedingly  diffi- 
cult to  devise  such  legislation  as  will  accomplish  this  purpose 
without  doing  serious  injury  to  legitimate  business.  It  is 
well  to  make  haste  slowly  on  this  subject,  else  more  harm 
than  good  may  result. 

The  discussion  of  this  particular  topic  might  be  indefinitely 
continued,  but  we  are  admonished  that  this  report  is  even 
now  too  loHg.  H.  J.  Haynesworth^ 

Chairman  for  Committee. 


Report  of  Committee  on  Grievances 

To  the  President  and  Members  of  the  South  Carolina  Bar 
Association. 

Gentlemen:  The  Committee  on  Grievances  beg  leave  to 
present  their  report : 

Under  the  By-laws,  this  Committee  is  "Charged  with  the 
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hearing  of  all  complaints  against  members  of  the  Associa- 
tion, and  also  all  complaints  which  may  be  made  in  matters 
aflfecting  the  interests  of  the  Bar,  the  practice  of  the  law,  and 
the  administration  of  justice;  and  they  shall  report  thereon 
to  the  Association,  with  such  recommendations  as  they  may 
deem  advisable." 

It  is  gratifying  to  your  Committee  to  be  able  to  state  that 
no  matters  of  this  kind  have  been  during  the  year  brought  to 
their  attention. 

Its  report  is,  therefore,  necessarily  brief,  but  the  report 
should,  on  that  account,  be  all  the  more  satisfactory. 

Your  Committee  cannot  too  strongly  urge  upon  the  mem- 
bers of  the  Association  the  paramount  necessity  of  maintain- 
ing the  high  standard  of  professional  morals  and  ethics,  the 
presence  of  which  among  our  members  now  would  clearly 
seem  to  be  indicated  by  the  present  report.  From  no  pro- 
fession do  the  public  demand  higher  standards  than  from 
the  members  of  the  Bar ;  nor  can  personal  and  professional 
purity  of  life  and  dealing  ever  be  more  becoming  and  neces- 
sary than  in  those  who  interpret  and  administer  the  law  and 
justice  of  the  land. 

Above  all,  not  only  should  we  conduct  in  fairness  and 
with  circumspect  honesty  those  matters  which  have  reached 
the  stage  of  open  rupture  and  litigation,  but  our  constant 
aim  should  be  to  arrest  differences  before  they  have  pro- 
gressed so  far.  The  profession  should  not  only  faithfully 
and  ably  conduct  its  legal  conflicts,  but  it  should  also  en- 
deavor, if  possible,  to  arrest  and  avoid  them ;  in  no  instance 
should  they  encourage  or  promote  them. 

The  lawyer  should  always  be  (as  your  Committee  believe 
in  most  instances  he  is)  a  tranquilizing  influence  in  his  com- 
munity ;  abounding  in  wisdom  and  judgment  and  decision, 
but  yet  full  of  the  spirit  of  reconciliation  and  adjustment. 

All  of  w'hich  is  respectfully  submitted. 

A.  M.  Lee, 
Chairman,  for  Committee. 
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Rq)Offt  of  GMmmttee  on  Jtmsprudence  and  Law  Reform 


The  Committee  on  Jurisprudence  and  Law  Reform  re- 
spectfully report : 

Within  the  scope  of  your  Committee's  province,  not  en- 
trusted specially  to  other  Committees,  we  commend  to  the 
careful  consideration  of  lawyers  and  legislators  three  sug- 
gested changes  in  our  law  : 

1.  That  after  report  by  the  Master  or  Referee  in  action 
for  foreclosure  or  partition  has  been  filed  and  exceptions 
thereto  served,  or  time  for  serving  exceptions  has  expired, 
any  party  to  the  cause,  upon  not  less  than  fourteen  days 
notice  to  all  other  adult  parties  to  the  cause  who  have  an- 
swered, and  the  guardians  ad  litem  of  infant  parties,  may 
bring  the  cause  to  a  hearing  in  the  county  where  the  action 
is  pending,  before  the  Judge  of  the  Circuit,  or  a  Judge  then 
holding  Courts  within  the  Circuit,  and  judgment  rendered 
on  such  hearing  shall  have  the  same  force  and  effect  as  if 
rendered  in  term  time,  such  trial  at  chambers  to  be  governed 
by  the  law  applicable  to  continuances  and  hearing  in  open 
Court. 

2.  That  no  motion  for  a  continuance  shall  be  granted  in 
the  Court  of  General  Session  or  in  the  Court  of  Common 
Pleas  unless  notice  of  such  motion  and  of  the  grounds 
thereof  shall  have  been  served  seven  days  before  trial,  except 
that  shorter  time  shall  be  required  when  the  notice  and 
grounds  of  motion  are  accompanied  with  an  affidavit  from 
an  attorney  of  record,  that  to  the  best  of  his  knowledge  and 
belief  the  grounds  of  such  motion  had  not  been  known  to  any 
attorney  of  the  moving  party  until  within  twenty- four  hours 
before  notice  served. 

3.  That  no  person  shall  be  held  an  incompetent  witness  by 
reason  of  a  prior  conviction  of  crime,  but  in  every  case  pro- 
per evidence  of  a  conviction  in  a  Circuit  Court  of  a  witness 
who  has  testified  in  the  pending  trial  shall  be  received  in  evi- 
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dence  as  testimony  relevant  to  such  witness'  credibility,  with 
the  right  to  introduce  in  reply  proper  evidence  of  a  pardon 
by  the  Governor. 

Respectfully  submitted, 

R.  W.  Shand, 
January  16,  1903.  Chairman.    . 


Report  of  G>mmfttee  on  Jiidicial  Administratfon  and  Reme- 
dial Procedure 


The  Committee  on  Judicial  Administration  and  Remedial 
Procedure  have  the  honor  to  submit  the  following  report : 

Under  the  By-laws  of  the  Association  this  Committee  is 
charged  with  the  duty  of  observing  the  practical  working  of 
our  judicial  system,  of  entertaining  and  examining  proposed 
changes  or  reforms  therein,  and  of  recommending  such  ac- 
tion as  may  be  deemed  expedient. 

While  the  attention  of  the  Committee  has  not  been  drawn 
specially  to  any  changes  that  have  been  or  are  proposed  in 
the  working  of  our  judicial  system — ^being,  as  they  are, 
practitioners  in  the  Courts  of  the  State — ^the  members  of  the 
Committee  have  necessarily  observed  the  workings  of  such 
Courts,  and  from  their  familiarity  therewith,  and  after  such 
consideration  as,  in  a  limited  time,  they  have  been  able  to 
give  to  the  subject  with  which  the  Committee  is  charged, 
they  have  seen  fit  to  make  the  suggestion  hereinafter  con- 
tained. 

It  goes  without  saying,  that  wedded,  as  a  lawyer  in  any 
Commonwealth  may  be,  to  the  judicial  system  of  his  own 
State — proud  as  he  may  be  of  his  State's  judicial  history, 
and  however  hopeful  for  its  future — such  a  law-yer,  if  he 
observes  facts  as  they  are,  cannot  fail  to  realize  that  even  in 
the  most  perfect — or,  it  were  better  to  say,  the  least  imper- 
fect— of  these  judicial  systems,  the  practical  workings  are 
such  as  to  show  some  shortcomings,  in  that  great  work  com- 
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mitted  to  the  Courts,  of  meting  out  to  all  the  citizens  of  the 
State — rich  and  poor — ^high  and  humble — corporate  and 
private — to  all  alike — equal  and  exact  justice  under  the  law. 

It  becomes  every  member  of  our  profession  to  so  conduct 
himself,  by  uprightness  of  character,  by  kindness,  fair  deal- 
ing and  courtesy  towards  his  brethren  of  the  Bar,  and  with 
the  utmost  frankness  towards  the  Courts — that  he  may  per- 
form his  part  in  bringing  about  this  consummation  so  de- 
voutly to  be  wished. 

Nor  does  his  duty  stop  here :  The  responsibilities  of  citi- 
zenship, the  trusts  committed  to  him  by  his  clients,  demand 
his  participation  in  the  enactment  and  the  enforcement  of 
proper  laws  for  promoting  the  highest  efficiency  of  the 
Courts,  and  for  maintaining  the  highest  standard  of  intelli- 
gence and  character  of  all  who  minister  therein. 

He  must  go  further  yet :  His  actions,  his  words,  his  whole 
conduct  must  inculcate  the  doctrine  among  his  fellows  of 
respect  for  the  Courts  and  obedience  to  its  decrees. 

There  is  no  lesson  the  people  of  any  community  can  be 
taught,  that  is  fraught  with  greater  danger  to  the  State, 
than  a  want  of  respect  for  its  laws,  and  a  want  of  confidence 
in  its  Courts. 

Better  implicit  obedience  to  the  decrees  of  the  Courts — if 
in  exceptional  cases  unjust — ^than  the  effort  to  accomplish 
justice  in  individual  cases  by  resorts  to  any  form  of  lawless- 
ness. These  reflections,  however,  are  axiomatic  among 
right  thinking  people.  It  concerns  this  gathering,  and  is  the 
duty  of  this  hour,  to  consider  these  questions  in  a  more  prac- 
tical way,  and  to  determine  whether  the  ends  we  all  wish  to 
accomplish,  can  be  in  any  wise  promoted  by  the  action  of  this 
Association. 

What  is  its  mission  along  these  lines  ?  The  question  has 
been  answered  through  the  reports  of  its  various  Commit- 
tees on  the  various  subjects  committed  to  them,  and  in  the 
discussion  of  such  reports. 

This  Committee  has  to  do  with  the  efficiency  of  the  Courts 
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— not  as  they  create  or  announce  the  substantive  law  of  the 
State — but  in  seeing  that  they  offer  the  best  facilities  possi- 
ble for  determining  with  prc«nptness  and  reasonable  accu- 
racy the  rights  of  parties  in  the  causes  before  them. 

It  has  been  thought  best  by  the  Committee  to  leave  aside 
many  questions  involved  in  this  general  subject,  and  to  con- 
fine its  attention  at  this  meeting  to  a  practical  consideration 
of  the  best  method  of  affording  speedy  trials  to  litigants  in 
the  Circuit  Courts  of  the  State — deeming  it  better  to  give 
such  assistance  as  it  may,  in  this  one  particular,  than  to  cover 
a  larger  field  of  discussion  without  suggesting  a  rertiedy  for 
any  existing  evil.  While  we  may  never  hope  to  see  the  day 
when  it  will  not  be  common  to  inveigh  against  **the  law's 
delays" — much  may  be  done  in  preventing  some  of  these 
delays,  by  an  intelligent  interest  on  the  part  of  the  Bar  of 
the  State  in  legislation  looking  to  that  end.  It  is  certainly 
due  to  all  parties  who  have  causes  in  the  Courts  that  they  be 
given  the  right  to  know  as  speedily  as  may  be,  whether  their 
causes  are  deemed  to  have  merit. 

The  reports  of  the  congested  condition  of  the  Calendars  of 
the  Courts  that  come  from  all  sections  of  the  State,  the  num- 
ber of  Special  Terms  that  have  been  held  and  the  calls  for 
others  to  be  held,  emphasize  the  fact  of,  and  demand  a  rem- 
edy for,  conditions  that  in  some  cases  amount  almost  to  a 
denial  of  justice.  It  is  not  an  uncommon  occurrence,  in 
fact,  it  is  so  usual  as  in  some  counties  to  be  the  rule,  for 
causes  to  remain  on  the  trial  Calendars  for  two  years  or 
longer  before  a  trial  can  be  had. 

For  this  condition  of  affairs  many  remedies  have  been 
suggested.  None  have  received  such  favor  as  to  secure 
adoption,  or,  if  adopted,  have  proven  entirely  effective.  Fre- 
quent terms  of  Court — ^the  establishment  of  County  Courts 
— ^the  enlargement  of  the  jurisdiction  of  Magistrate's  Courts 
— the  creation  of  additional  Circuits — the  election  of  one  or 
more  additional  Judges,  with  jurisdiction  throughout  the 
State  to  hold  special  Courts  when  desired,  and  the  appoint- 
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ment  of  men  learned  in  the  law  to  hold  such  Courts — ^these 
and  other  remedies  have  been  either  suggested  or  tried,  but 
the  evil  remains  and  does  not  abate. 

It  is  the  purpose  of  this  report  to  align  the  members  of  this 
Committee  with  those  who  advocate  the  creati<Hi  of  two 
additional  Circuits  in  this  State,  with  full  complement  of 
officers,  and  to  urge  the  Association  to  ask  such  legislation 
as  will  effect  it.  The  trouble  is,  so  the  members  of  this 
Committee  think,  that  the  work  in  the  Courts  is  too  great 
for  eight  Judges,  however  learned,  able  and  faithful  they 
may  be. 

The  recent  Act  allowing  special  terms  to  be  held  by  emi- 
nent lawyers  appointed  as  Special  Judges,  does  not  afford 
full  relief,  and  it  is  believed  the  enlargement  of  this  service 
would  cripple  its  effectiveness.  The  oftener  the  lawyers  of 
the  several  counties  are  called  upon  to  select  such  a  Special 
Judge  in  this  way,  the  greater  tendency  to  divisions  among  • 
the  members  of  the  Bar,  and  the  less  likelihood  of  the  Judges 
so  selected,  being  able  to  maintain  that  impartial  and  unpre- 
judiced attitude  which  should  characterize  all  Judges,  regu- 
lar and  special.  If  it  is  not  well  for  a  Judge's  term  of  office 
to  be  short,  for  fear  frequent  appeals  for  popular  support 
may  incline  him  to  favor  his  friends,  the  evil  becomes  in- 
tensified, if  these  selections  for  short  periods  are  too  much 
multiplied.  We  believe  the  remedy  is  in  the  creation  of 
additional  Circuits.  A  comparison  of  the  situation  of  the 
State  to-day  with  its  condition  twenty  years  ago  will  em- 
phasize this  view. 

Then,  1880,  the  population  of  the  State  was  995,517, 
while  now,  taking  the  census  of  1900  as  a  basis,  it  is  more 
than  1,340,316,  an  increase  of  more  than  thirty-four  per 
cent. 

Then,  1881,  the  assessed  value  of  all  taxable  property  in 
the  State  was  $136,019,996,  while  in  1901  it  was  $189,333,- 
109,  an  increase  of  about  forty  per  cent. 

Then,  corporate  interests  in  the  State  were  in  their  in- 
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fancy,  while  to-day  they  have  grown  to  large  proportions, 
and  in  some  counties,  litigation  concerning  them  almost 
monopolizes  the  attention  of  the  Courts. 

Then,  the  Judges  held  three  regular  terms  a  year,  of  both 
the  Sessions  and  Common  Pleas  Courts,  making  six  terms  in 
all,  the  Common  Pleas  beginning  when  the  Sessions  closed. 
Now,  since  the  two  Courts  have  been  divorced  in  some  of 
the  counties,  so  that  they  are  held  at  different  times,  the 
Judges  are  required  to  do  a  vastly  larger  volume  of  work,  at 
a  larger  number  of  terms  of  Court — ^and  this  at  greater  ex- 
pense to  themselves,  and  for  smaller  salaries. 

The  volume  of  work  accomplished  in  the  Circuit  Courts 
of  the  State  is  somewhat  indicated  by  the  number  of  appeals 
to  the  Supreme  Court,  and  applying  this  'test  for  the  purpose 
of  comparison,  in  the  absence  of  other  statistics,  it  appears 
that  the  business  of  the  Courts,  taking  the  whole  State  to- 
gether, has  increased  in  twenty  years  nearly  fifty  per  cent. — 
there  having  been  by  actual  count  in  the  last  five  years  three 
hundred  and  seventy-five  more  cases  heard  in  the  Supreme 
Court  than  in  a  corresponding  period,  twenty  years  ago. 

The  Constitutional  Convention  wisely  met  this  increased 
demand  on  the  time,  ability  and  energy  of  the  Justices  of  the 
Supreme  Court,  by  increasing  the  number  of  Justices.  Will 
the  L^slature  do  as  well  for  the  Circuit  Couns,  and  for 
parties  who  have  business  therein  ? 

It  is  a  matter  of  common  knowledge  that  the  official  Court 
Stenographers  are  so  constantly  engaged  at  their  actual 
term  work,  that  it  is  almost  impossible  for  them  to  furnish 
transcripts  of  proceedings  on  trial  of  cases,  in  time  to  enable 
appellants  to  comply  with  the  rules  of  Court  in  perfecting*- 
their  appeals,  and  orders  enlarging  the  time  therefor  or  in- 
dulgence to  counsel,  in  this  respect,  are  so  common  as  to  be 
the  rule  in  such  cases.  In  this,  we  have  said  nothing  of  the 
inability  of  the  Judges  to  work  up  their  decrees  in  chancer}- 
in  vacation  time  between  Courts,  thus  causing  delay  and  loss 
to  litigants.     Nor  in  reference  to  the  leisure  and  rest  so 
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necessary  at  some  period  of  the  year  to  a  faithful  and  hard 
worked  Judiciary,  nor  has  the  necessity  which  exists  in  many 
cases  for  speedy  trials  in  criminal  cases  been  adverted  to. 
All  these  considerations  should  be  potent  in  influencing  the 
law-^making  body  of  the  State  to  afford  relief. 

The  objections  that  have  been,  or  may  be  made,  to  the  re- 
form herein  urged,  may  be  summed  up  and  answered  as  fol- 
lows : 

First.  The  expense  incident  to  the  election  of  two  addi- 
tional Judges,  Solicitors  and  Stenographers,  a  total  of  some- 
thing like  eleven  thousand  five  hundred  dollars.  This  sum 
distributed  among  the  counties  in  proportion  to  taxable 
property  would  increase  the  burden  of  taxation  already  on 
the  counties  very  slightly  indeed — ^the  amount  ranging  from 
$102  in  the  smallest  to  about  $1,400  in  the  largest  county. 
Surely,  the  several  Counties  should  be  willing  to  assume  this 
slight  additional  burden,  to  afford  the  measure  of  relief 
which  will  be  effected.  But  the  increase  will  not  be  a  bur- 
den in  all  the  counties ;  for  when  the  greater  frequency  of 
Courts,  or  the  lengthening  of  the  terms  of  Court,  with  the 
consequent  saving  in  the  way  of  diet  fees  for  prisoners  and 
other  expenses,  are  taken  into  account — ^and  the  cost  above 
referred  to  is  further  discounted  by  the  expense  of  special 
Courts  that  may  otherwise  have  to  be  held — ^the  expense 
will  be  brought  to  a  minimum,  and  it  is  doubtful  if  the  in- 
crease of  cost  to  the  State  will  be  appreciable. 

In  this  connection  we  are  informed  that  the  draft  on  the 
Governor's  contingent  fund  during  the  past  fiscal  year  for 
the  expenses  of  Special  Terms  of  Court,  has  exhausted  that 
fund. 

Second.  The  task  of  rearranging  the  Judicial  Circuits,  so 
as  to  conserve  diverse  and  conflicting  interests,  has  appeared 
so  stupendous  that  many  of  the  advocates  of  this  measure 
have  shrunk  from  it. 

While  the  task  is  not  an  easy  one,  it  appears  to  this  Com- 
mittee that  the  conservatism  and  good  sense  of  the  General 
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Assembly  would  enable  that  body  to  carry  out  some  plan  by 
which,  with  little  friction,  the  lines  of  the  several  Circuits 
can  be  readjusted,  and  the  number  increased.  It  rests  with 
the  Association  whether  it  will  urge  it,  and  with  the  law- 
making body  of  the  State  whether  it  shall  be  adopted. 

In  our  view  the  measure,  herein  advocated,  promises  bet- 
ter results  at  smaller  cost  to  the  State,  in  the  way  of  increas- 
ing the  efficiency  of  the  Courts  and  preventing  delays  therein, 
than  any  other  single  measure  of  which  we  have  knowledge. 


Minority  Report  of  the  Gmiixihtee  on  ^Jtidfcial  Adminis- 
tration and  Remedial  Procedure^ 


I  am  in  accord  with  all  of  the  report  except  the  remedy ; 
and  in  place  of  two  new  Circuits,  I  would  sup^p^est  the  elec- 
tion of  a  Judge  at  Large  for  the  State  to  be  ordered  to  hold 
Court,  wherever  the  dockets  are  congested,  by  the  Chief 
Justice,  upon  information  from  the  Circuit  Judge  last  hold- 
ing Court  in  such  county. 

C.  M.  Ei^iRD, 
Member  of  Committee. 


Report  of  the  G>mmittee  on  Publications 


One  of  the  By-laws  of  the  South  Carolina  Bar  Associa- 
tion provides  for  a  Committee  on  Publications,  who  shall  be 
charged  with  the  duty  of  selecting  and  supervising  the  pub- 
lications of  the  Association,  which  shall  include  a  summary 
of  all  proceedings  at  the  annual  meeting  and  of  any  special 
meetings.  In  obedience  to  this  By-law,  there  have  been  pub- 
lished six  pamphlets,  as  follows : 

1.  Transactions  of  the  First  Annual  Meeting. 
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2.  Transactions  of  the  Second,  Third  and  Fourth  Meet- 
ings. 

3.  Transactions  of  the  Fifth  Annual  Meeting. 

4.  Transactions  of  the  Sixth  Annual  Meeting. 

5.  Transactions  of  the  Seventh  Annual  Meeting. 

6.  Transactions  of  the  Eighth  and  Ninth  Annual  Meet- 
ings. 

These  pamphlets  contain  the  proceedings  of  the  nine  an- 
nual meetings  of  this  Association  which  have  been  held  since 
the  organization  of  the  Association,  in  January,  1884.  There 
were  no  meetings  of  this  Association  from  1892  until  the 
meeting  held  for  reorganization  in  February,  1901.  The 
last  pamphlet  which' has  recently  been  published  contains  the 
proceedings  of  the  last  meeting  held  in  the  city  of  Charles- 
ton, an  account  of  the  meeting  for  reorganization,  and  the 
proceedings  of  the  last  annual  meeting  held  in  the  city  of 
Columbia  in  January  of  last  year.  The  Secretary  of  the 
Association  has  sent  to  all  the  members  copies  of  this  pamph- 
let. He  has  also  supplied,  as  far  as  practicable,  to  the  mem- 
bers of  the  Association  desiring  them  copies  of  the  transac- 
tions of  previous  years.  The  Committee  on  Publications 
desire  to  call  attention  to  the  fact  that  these  annual  publica- 
tions contain  much  matter  of  permanent  value,  and  they  call 
attention  to  the  fact  that  they  are  worthy  of  careful  preser- 
vation. Besides  the  annual  addresses  of  the  Presidents  of 
the  Association,  essays  upon  various  legal  topics  by  mem- 
bers of  the  Association,  and  memorials  and  sketches  of  de- 
ceased members,  these  publications  contain  the  annual  ad- 
dresses which  have  been  delivered  at  the  invitation  of  the 
Association  by  such  distinguished  jurists  and  lawyers  as 
John  F.  Dillon,  Thomas  M.  Cooley,  Joel  Prentiss  Bishop, 
Richard  M.  Venable,  Edward  J.  Phelps,  and  Daniel  W. 
Voorhees.  The  requests  for  copies  of  the  publications  of 
the  Association  constantly  come  to  the  Secretary  from  all 
parts  of  the  country.  The  frequency  and  urgency  of  these 
requests  are  an  indication  of  the  value  which  is  attached  to 
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these  publications  throughout  the  country.  This  Commit- 
tee, in  conclusion,  express  the  hope  that  the  high  standard 
of  the  publications  which  have  heretofore  been  made  will  be 
maintained,  and  that  the  members  of  the  Association  upon 
whom  falls  the  duty  of  submitting  papers  will  co-operate 
with  the  Committee  on  Publications  in  making  the  **Trans- 
actions"  of  permanent  value  and  interest. 

Jno.  p.  Thomas,  Jr., 

Chairman. 


Report  of  Committee  on  Memorials 


Mr,  President  and  Gentlemen  of  the  South  Carolina  Bar 
Association: 

Your  Committee  on  Memorials  of  Deceased  Members  begs 
leave  to  submit  the  following  report : 

Sub-division  F.  of  By-Law  XVIII.  provides  that  this 
Committee  *'Shall  be  charged  with  the  duty  of  reporting  at 
the  annual  meeting  the  names  of  members  who  shall  have 
died  during  the  preceding  year,  with  appropriate  notices  of 
their  death." 

For  many  weary  months  it  has  been  known  that  Hon. 
Henry  Mclver,  Chief  Justice  of  South  Carolina,  had  entered 
upon  the  road  which  leads  to  **that  bourne  from  which  no 
traveler  e'er  returns,"  but  his  friends — and  all  the  people  of 
the  State  were  his  friends — indulged  the  fond  hope  that  the 
end  was  not  yet.  But  their  hooes  were  vain.  On  Monday, 
January  12th  instant,  the  eminent  Jurist  laid  aside  forever 
the  robe  of  his  earthly  office. 

In  view  of  the  very  short  time  which  intervened  between 
the  date  of  his  death  and  the  meeting  of  this  Association,  the 
Committee  have  felt  that  they  could  not  in  so  short  a  time 
prepare  a  memorial  of  him  which  would  do  justice  to  his 
eminent  services,  his  great  abilities,  and  his  incorruptible 
character.     Wherefore  they  have  thought  fit,  and  do  hereby 
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recommend,  that  a  Special  Committee  of  Five  be  appointed 
by  the  President  to  prepare  a  proper  memorial  of  Chief  Jus- 
tice Mclver,  and  present  the  same  to  this  Association  at  its 
next  annual  meeting;  and  that  said  Committee  attend  the 
memorial  exercises  to  be  held  by  the  Supreme  Court  in  honor 
of  the  distinguished  Chief  Justice,  on  the  22d  inst. 

By-Law  XVIII.  was  evidently  adopted  in  contemplation 
of  annual  meetings  of  the  Association.  But,  as  you  are 
aware,  for  several  years  past  the  Association  has  had  no 
meetings,  except  those  hdd  in  1901  and  1902,  at  which  no 
business  was  transacted,  we  believe,  except  that  of  effecting 
a  reorganization  of  the  Association  in  1001,  and  no  report 
was  made  by  this  Committee  in  1902.  In  this  interregnum 
a  number  of  members  of  the  Association  have  died,  of  whose 
deaths  it  has  not  been  practicable  for  the  Association  to  take 
appropriate  cognizance.  So  that  your  Committee  has  felt 
that  it  was  not  too  far  exceeding  the  scope  of  its  duties  if  it 
could  procure  to  be  submitted  to  you  memorials  of  some  of 
these  distinguished  members  of  the  Bar  who  have  died  since 
the  Association  last  met  in  regular  session,  but  who  have  not 
died  within  the  year  last  past.  It  has  not  been  possible  to 
secure,  or  for  the  Committee  to  prepare,  appropriate  notices 
of  all  these;  and  we  regret  to  say  that  some  of  the  memorials 
promised  to  us  have  not  been  forthcoming. 

We  submit  herewith  addresses  in  memory  of  Col.  D.  R. 
Duncan,  Col.  B.  W.  Ball  (prepared  by  L.  W.  Simpkins, 
Esq.,  at  the  request  of  the  Committee),  Mr.  E.  B.  Ragsdale 
(prepared  at  the  request  of  the  Committee  by  J.  E.  McDon- 
ald, Esq.),  Major  S.  P.  Hamilton  (prepared  by  A.  G.  Brice, 
Esq.,  at  the  request  of  the  Committee).  We  also  report  the 
deaths  of  Mr.  Geo.  M.  Trenholm  and  Mr.  C.  J.  C.  Hutson. 

By-Law  XVIII.  makes  it  the  duty  of  the  Vice-Presidents 
to  report  to  this  Committee  "the  deaths  of  members  within 
their  respective  Circuits."  This  duty  has  been  discharged 
for  this  year  by  the  Vice-President  of  the  Seventh  Circuit 
alone. 
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Your  Committee  found  in  the  published  Hst  of  deceased 
members  the  name  of  our  beloved  brother  of  the  Bar,  Geo. 
H.  Bates.  Esq.,  of  Barnwell,  and  were  preparing  an  obitu- 
ary notice  of  him  which  would  have  brought  tears  to  his 
eyes.  But  during  the  Christmas  holidays  the  Chairman  of 
the  Committee  met  Mr.  Bates,  alive  and  in  the  flesh,  and  told 
him  of  the  report  that  he  was  dead.  He  said  he,  too,  had 
heard  the  report,  but  that  he  knew  it  was  false  as  soon  as  he 
heard  it.  In  view  of  this  assurance  on  his  part,  your  Com- 
mittee recommends  that  the  Secretary  be  instructed  to  re- 
store Mr.  Bates'  name  to  the  list  of  the  living  and  active 
members  of  the  Association. 

All  of  which  is  respectfully  submitted. 

M.  L.  BONHAM, 

Chairman. 
Juuus  E.  BOGGS, 
E.  P.  Henderson, 
N.  G.  Evans, 
G.  W.  Brown, 

Committee. 
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ADDRESS  OF 

HON.  C.  A.  WOODS, 

President  of  tine  Aasoclatloxi 


LAWLESSNESS  AND  PATRIOTISM 


Gentlemen  of  the  Bar  Association: 

To  the  p)eople  of  our  State,  1002  was  a  year  of  prosperity 
and  progress.  Harvests  were  abundant,  prices  good,  and 
great  impetus  was  given  to  industrial  enterprise.  Best  of 
all,  the  increase  in  intellectual  endeavor  and  of  patriotic 
effort  by  our  people  for  higher  standards  and  broader  views 
has  more  than  kept  pace  with  the  well  earned  increment  of 
their  material  wealth.  Unless  all  precedents  have  failed,  it 
is  safe  to  assume  that  you,  my  brethren  of  the  Bar,  have  not 
been  despoiled  of  at  least  your  just  share  of  this  material 
prosperity  and  abundance.  And  it  is  certain  that  true  to  all 
history  of  your  profession  from  the  earliest  times  to  the  pres- 
ent, as  you  were  in  the  forefront  of  battle  in  the  dreary  days 
still  fresh  in  our  memory,  you  are  now  advancing  with  the 
foremost  of  those  who  are  striving  for  broader  life  and  better 
citizenship  in  our  State  and  country.  Laying  aside  the  cares 
of  life  and  coming  to  this  delightful  professional  communion, 
we  may  well  rejoice  that  we  meet  in  the  midst  of  an  advanc- 
ing and  happy  people.  For  happiest  of  all  peoples  are  those 
who  are  rising  from  adversity  and  darkness,  which  came 
without  dishonor,  into  prosperity  and  light,  which  they  have 
won  with  their  own  right  arms.  The  growth  of  this  Asso- 
ciation in  numbers  and  interest  is  a  striking  evidence  of  the 
improved  conditions  under  which  we  live.  I  trust  that  after 
you  have  heard  the  address  of  your  distinguished  annual 
orator,  the  reports  of  your  Committees,  and  the  discussions 
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of  these  reports,  every  lawyer  here  will  conclude  that  the 
Association  is  deserving  of  his  earnest  support  for  its  useful- 
ness, not  only  to  the  legal  profession,  but  to  all  the  people 

It  is  true,  we  are  organized  to  promote  the  development  of 
the  law  and  the  character  and  attainment  of  its  ministers ;  yet 
it  should  never  be  forgotten  that  the  development  of  the  law 
should  be  striven  for  and  purity  in  its  practice  exacted,  not 
primarily  for  the  benefit  that  may  thus  be  secured  to  the  few 
who  belong  to  our  profession,  but  because  these  are  the  foun- 
dations on  which  social  justice  rests.  Further,  it  cannot  be 
said  too  often  that  in  agricultural  communities  especially,  no 
other  profession  exercises  such  influence  on  the  intellectual 
methods  of  the  people,  and  so  colors  their  conceptions  of  busi- 
ness morality.  If  among  the  citizens  of  such  a  communit}' 
you  find  a  distinct  tendency  to  craftiness  and  prevarication, 
inclination  to  take  advantage  of  necessity  or  inadvertence  in 
contracts,  it  is  reasonably  certain  that  these  tendencies  have 
found  more  or  less  countenance  in  the  traditions  of  the  Bar- 
its  advice  in  the  office  and  its  practice  in  the  court  house.  On 
the  other  hand,  in  the  great  majority  of  communities  in  this 
and  other  countries,  the  Bar  has  by  example  and  precept  done 
more  than  any  other  profession  to  influence  men  to  fair  and 
just  dealing  and  to  obedience  to  the  spirit  of  the  law.  even 
when  the  enforcement  of  the  letter  would  be  to  their  advant- 
age. 

In  viewing  the  pleasing  prospect  to  which  I  have  referred, 
so  full  of  hope  and  good  cheer  for  our  country,  now  emerg- 
ing from  its  long  struggle  with  poverty  and  misfortune, 
every  lover  of  his  country  must  still  be  confronted  by  two 
figures  of  evil  omen  casting  long,  dark  shadows  into  the  fu- 
ture of  our  native  land.  These  are  illiteracy  and  lawlessness. 
The  first  is  slowly  but  surely  fading  away  under  the  great 
and  self-sacrificing  effort  the  present  generation  is  making 
in  behalf  of  the  next,  under  the  lead  of  the  school  teacher. 
To  drive  away  the  other  should  be  in  a  large  measure  the 
achievement  of  the  lawver. 
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The  law  ought  to  be  the  expression  of  the  Legislature's 
most  intelligent  conception  of  the  civic  duty  which  the  State 
has  a  right  to  require  of  its  citizens ;  every  citizen  ought  to 
obey  the  law  under  which  he  lives,  as  the  result  of  the  legisla- 
tive effort  to  express  and  put  in  force  the  just  conception  of 
that  civic  duty  which  the  State  has  a  right  to  require ;  and  the 
law  ought  to  be  enforced  with  courage  and  dignity  by  those 
appointed  by  the  State  to  that  office,  and  by  no  others.  To 
the  extent  that  a  people  approaches  to  these  conditions,  to 
that  extent  does  it  advance  in  self-discipline;  and  self-disci- 
pline is  not  only  national  virtue,  but,  under  a  free  govern- 
ment, national  life.  The  simplest  and  most  obvious  patriotic 
duty  of  the  citizen,  therefore,  is  to  obey  the  law  as  far  as  he 
is  able  to  interpret  it. 

In  trying  to  speak  this  evening  on  the  subject  of  lawless- 
ness and  patriotism,  it  is  far  from  my  purpose  to  exhort  this 
Association,  and  I  have  little  hope  of  suggesting  anything 
that  has  not  already  occurred  to  every  thoughtful  person. 
But  it  may  not  be  unprofitable  to  try  'to  view  the  subject,  so 
far  as  it  relates  to  the  Southern  country,  not  from  the  stand- 
point of  a  Southerner,  nor  even  an  American,  but  rather  from 
the  point  of  view  of  an  unprejudiced  observer  and  student. 
Those  who  have  spoken  and  written  on  this  subject  in  this 
and  other  countries  have  exhibited  quite  a  lack  of  discrimi- 
nating knowledge  of  the  real  conditions  existing  in  the  South. 
The  bald  statistics  showing  the  number. of  homicides,  lynch- 
ings  and  other  crimes  of  impulse  and  passion  have  been  re- 
cited again  and  again,  but  it  is  scarcely  ever  remarked  that 
our  white  population  is  singularly  free  from  a  tendency  to 
crimes  of  treachery  and  deliberation.  In  no  country  is  pub- 
lic sentiment  as  to  crimes  of  this  character  more  exalted  and 
exacting.  Professional  criminals  and  habitual  conspirators 
against  law  and  order  are  alike  almost  unknown.  It  is  but 
just  to  say,  too,  that  nowhere  in  the  United  States  is  more 
respect  paid  to  the  judicial  office,  nowhere  are  Courts  con- 
ducted with  more  solemnity  and  authority,  and  nowhere  is 
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there  less  resistance  or  evasion  of  civil  process.  It  is  safe  to 
go  further,  and  make  the  broad  assertion  so  creditable  to  the 
character  of  the  legal  profession,  as  well  as  the  people  at 
large,  that  the  citizens  in  this  part  of  the  country  in  nearly  all 
civil  controversies  will  cheerfully  surrender  w^hat  they  sup- 
pose to  be  their  property  rights  whenever  advised  of  their 
error  by  lawyers  whom  they  trust.  The  chivalrous  senti- 
ment in  favor  of  the  rights  of  the  weak  against  the  aggression 
of  the  strong  has  not  grown  less ;  and  it  is  within  the  obserx'a- 
tion  of  every  lawyer  of  experience  that  no  white  man  is 
regarded  with  more  contempt  than  he  who  carries  into  Court 
an  unjust  claim  against  an  ignorant  negro  or  deals  unfairly 
with  him.  We  may  claim  also  for  even  our  plain  and  un- 
lettered people  a  simple  and  earnest  devotion  to  their  concep- 
tion of  political  duty,  as  rare  as  it  is  valuable.  While  these 
public  virtues  may  well  be  regarded  with  satisfaction,  there 
is  no  reason  for  self-complacency ;  for  the  absence  of  profes- 
sional criminals  is  due  no  doubt  in  a  great  measure  to'  the 
lack  of  great  cities  in  which  they  may  conspire  and  find 
refuge,  and  of  great  wealth  to  tempt  their  enterprise.  We 
are  free  from  anarchists  and  other  political  desperadoes  be- 
cause the  lowest  classes  of  other  nations  have  not  here  found 
congenial  surroundings. 

Yet  the  people  of  this  country,  almost  all  of  them  tracing 
their  descent  from  Colonial  and  Revolutionary  ancestors, 
with  the  exalted  conception  of  civic  duty  to  which  I  have 
alluded,  have  habits  of  lawlessness  and  incapacity  for  self- 
restraint  in  favor  of  law ;  and  sometimes  they  have  an  ina- 
bility to  bring  themselves  to  punish  certain  classes  of  crimi- 
nals. It  is  an  interesting  illustration  of  the  fact  that  a 
country  as  well  as  an  individual  may  by  reason  of  some 
great  catastrophe  fall  into  a  habit  of  life  quite  inconsistent 
with  its  general  character. 

It  will  hardly  be  doubted  that  the  esteem  in  which  the 
Southern  people  are  held  by  the  civilized  people  of  other 
lands  has  been  lowered  more  by  the  mob  and  the  pocket  pistol 
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than  all  other  causes  combined.  These  have  sadly  retarded 
our  material  prosperity;  but  even  this  is  far  less  important 
than  the  effect  on  public  character  and  the  administration  of 
puhKc  justice.  The  Chicago  Tribune  has  collected  the  fol- 
lowing statistics  with  great  care  and  pains.  The  total  num- 
ber of  lynchings  in  the  whole  country  for  ten  years  past  has 
been  1,873.  Of  this  total  1,840  have  been  men  and  33 
women ;  1,360  negroes,  486  whites,  23  Indians,  4  Chinamen. 
The  South  has  to  its  record  1,666;. the 'North  207.  For 
murder  and  murderous  assaults  there  have  been  lynched  770 ; 
for  rape  committed  or  attempted,  450 ;  for  other  causes.  644. 
The  number  of  lynchings  in  South  Carolina  is  as  follows : 
1804,  four;  1805,  six;  1806,  four;  1807,  six:  1808,  fourteen; 
1800,  one;  1000,  two;  1001,  five;  1002,  three— total,  45. 
The  lynchings  by  States  in  1002  were  as  follows:  Alabama, 
4 ;  Arkansas,  5 ;  Florida,  4 ;  Georgia,  2  ;  Kentucky,  0 ;  Louisi- 
ana, 11;  Mississippi,  11;  Missouri,  5;  North  Carolina,  4; 
South  Carolina,  3;  Tennessee,  5;  Texas,  7;  Virginia,  4; 
West  Virginia,  4 ;  Colorado,  1 ;  Illinois,  2  ;  Indiana,  1 ;  Mich- 
igan, 1 ;  Oregon,  1 ;  South  Dakota,  1 ;  Wyoming,  1 :  Kansas, 
1.  Like  other  bald  statistics,  these  figures,  taken  as  a  basis  of 
comparison  of  lawlessness  of  this  character  in  the  several 
States  of  the  Union,  are  somewhat  misleading;  for  they  do 
not  take  into  account  the  numerous  alleged  acts  of  lawless 
violence  committed  by  mobs  against  non-union  miners  and 
other  laborers  in  Pennsylvania  and  other  States  not  men- 
tioned in  this  list.  Nor  is  there  the  least  doubt  that  with  the 
same  conditions  existing,  the  North  would  have  had  lynch 
la\\  as  the  South  now  has.  It  is  a  poor  defense,  however, 
to  say  we  are  no  worse  than  others  would  be  under  like  cir- 
cumstances. For  a  free  people  who  makes  its  own  laws,  not 
to  be  able  under  all  circumstances  to  give  an  accused  man  a 
fair  trial  before  execution,  is  a  condition  not  only  evil  in  itself 
but  ominous  of  still  greater  evils ;  and  it  ought  to  be  fairly 
faced  and  candidly  considered.  The  mob  thinks  a  great 
crime  has  been  committed ;  it  undertakes  to  find  the  perpe- 
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trator  and  to  punish.  The  very  enormity  of  the  crime  is 
mistaken  for  proof  of  guilt  of  the  first  man  upon  whom  sus- 
picion rests ;  the  imagination  of  each  man,  heated  by  indig- 
nation, communicates  its  suspicion  to  others  equally  heated, 
and  the  assured  conviction  of  guilt  requires  small  basis  of 
fact  to  support  it.  Add  to  this  the  proneness  of  all  men  to 
take  grave  action  lightly  when  there  is  a  total  absence  of 
individual  responsibility,  and  the  fate  of  the  accused  is  sealed. 
Mobs  seldom  admit  that  they  have  failed  to  find  the  guilty 
man  in  a  few  hours,  and  rarely  fail  to  execute  somebody. 
They  are  becoming  more  daring,  and  in  some  States  seem 
actually  jealous  of  the  due  process  of  law,  not  being  willing 
to  allow  the  Courts  even  concurrent  jurisdiction.  In  a  re- 
cent notable  instance,  after  sentence  of  death  had  been  pro- 
nounced, the  mob  took  the  accused  from  the  bar  of  justice  it- 
self and  executed  him  in  sight  of  the  Court.  It  is  widening  its 
jurisdiction,  too,  and  undertakes  to  execute,  sometimes  with 
horrible  barbarity,  not  only  for  the  most  heinous  of  all  crimes, 
but  for  murder,  robbery,  theft,  and  even  lesser  offences.  The 
records  of  statistics  shows  in  this  State  some  decrease  of  the 
tendency  to  mob  violence,  and  I  venture  to  think  there  is  de- 
veloping a  more  healthful  sentiment  sustaining  public  offi- 
cials in  earnest  effort  to  maintain  law.  The  same  improve- 
ment is  noted  also  in  the  States  of  Mississippi,  Alabama, 
Georgia,  Texas  and  Arkansas,  which  have  the  worst  lynch- 
ing records,  as  is  evidenced  by  the  fact  that  there  were  63 
legal  executions  in  these  States  in  1902,  as  compared  with 
39  in  1901.  It  must  be  admitted,  however,  that  there  is  still 
room  for  improvement. 

It  is  charged,  too,  and  can  hardly  be  denied,  that  the  nim- 
ble pistol  is  used  in  sudden  quarrel  upon  small  provocation ; 
and  all  too  frequently  in  real  or  pretended  defense  of  indi- 
vidual right  or  dignity,  human  blood  is  shed,  and  that  too 
with  a  lack  of  compunction  and  an  immunity  from  punish- 
ment, indicative  of  diseased  public  conscience.  There  has 
been  possibly  some  improvement  in  this  regard  also,  but  it 
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must  be  admitted  that  the  unpunished  crimes  of  violence, 
even  among  the  higher  classes  of  society,  are  quite  frequent 
enough  to  give  grave  concern  to  every  patriot — even  to 
justify  ^the  dismay  which  sometimes  comes  to  thoughtful 
men.  In  the  contest  with  lawlessness,  we  need  to  see  and 
acknowledge  the  evil.  But,  more  even  than  this,  we  need 
faith  in  the  people  of  this  State,  and  their  countrymen  of 
the  South  in  like  situation — faith  to  believe  these  evils  are 
not  inherent  or  ineradicable,  but  due  to  adverse  conditions, 
some  of  which  have  already  been  overcome — faith,  and  patri- 
otism, to  strive  with  unfaltering  ardor  to  overcome  those 
that  remain. 

A  clear  understanding  of  the  causes  of  lawlessness  will, 
I  believe,  lead  to  the  conclusion  that  they  are  not  permanent 
in  their  influence,  and  give  abounding  hope  for  better  things. 
If  among  these  causes  we  found  a  conviction  of  the  people 
that  the  laws  are  oppressive  or  their  enforcement  by  the 
Courts  loose  or  unreliabe,  there  would  be  ground  for  deep 
despondency.  The  opinion  has  been  expressed  frequently 
by  foreign  writers  that  lynch  law  is  due  to  distrust  of  the 
Courts.  Mr.  Lecky  says:  "The  prevalence  of  lynch  law, 
which  is  strangely  discordant  with  the  high  civilization  of 
American  life,  is  largely  due  to  that  distrust  of  justice  in 
many  States  which  is  the  direct,  manifest,  acknowledged  con- 
sequence of  popular  elections.'*  This  statement,  I  venture 
to  think,  is  absolutely  without  foundation  in  fact;  for  it  is 
manifest  to  the  most  casual  observer  that  lynch  law  is  never 
administered  to  criminals  of  the  class  that  relies  for  safety 
on  the  corruption  of  public  justice,  such  as  municipal  brite- 
takers  and  bribe-givers.  Corruption  in  public  station,  it  is 
true,  is  the  greatest  offence  against  the  commonwealth ;  but 
it  is  never  punished  by  the  mob.  Victims  of  the  mob  are 
always  so  humble  and  poor  and  friendless,  that  if  guilty,  the 
law  would  be  sure  to  visit  them  with  its  full  penalty.  The 
charge  that  Americans  doubt  the  integrity  of  their  Courts 
is  one  of  those  absurd  notions  which  even  intelligent  foreign- 
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ers  have  taken  up  and  which  they  cling  to  with  singular  te- 
nacity. The  idea  that  lynch  law  grows  out  of  dissatisfaction 
with  legislative  action  is  also  without  foundation.  It  is  true, 
there  is  complaint,  sometimes  well  founded,  of  cru4e  legis- 
lation, and  of  the  great  number  and  variety  of  statutes ;  but 
the  assertion  may  be  safely  made  that  the  laws  under  which 
we  live  are  in  the  main  not  only  fair  and  equitable,  but  ac- 
ceptable to  the  great  majority  of  the  people.  It  should  not 
be  forgotten,  however,  that  while  the  lynching  and  other 
crimes  of  violence  are  not  traceable  directly  to  careless  or 
excessive  legislation,  yet  needless  multiplication  of  statutes 
takes  away  from  the  general  dignity  and  authority  of  law, 
and  leads  to  evasions  and  minor  violations;  and.  when  the 
community  becomes  accustomed  to  evasion  of  law,  it  is  not 
many  steps  to  the  grosser  crime  of  defiance  of  law.  On  the 
other  hand,  the  critic  of  legislative  activity  should  remember 
that  the  liberty  of  the  Anglo-Saxon  race  has  been  preserved 
and  its  progress  ensured  by  the  enactment  of  new  laws,  ad- 
justing the  frictions  which  rapid  development  always  pro- 
duces. 

In  pressing  the  view  that  an  execution  by  the  mob  is  an 
attack  on  civil  order  and  organized  government,  it  is  but  fair 
to  state  that  mob  law  under  some  circumstances  has  its  aiK>l- 
ogists  North  and  South,  and  no  discussion  of  the  subject 
would  avail  without  a  fair  statement  of  their  argument- 
While  it  is  admitted  that  the  main  impulse  Which  leads  to  the 
execution  of  accused  persons  without  trial  is  vengeance,  yet 
it  is  contended  the  highly  organized  Courts  of  our  time,  with 
their  formal  and  deliberate  procedure,  are  not  suited  to  the 
negro  race;  but  that  the  negro,  like  all  primitive  races,  can 
be  made  to  contemplate  and  realize  that  punishment  only 
which  is  swift  and  immediate — ^that  ultimate  punishment  a 
long  way  off  has  little  terror  in  deterring  him  from  crime : 
just  as  the  ultimate  reward  of  wealth  and  comfort  has  little 
effect  in  leading  him  to  self-denial.  This  argument  leaves 
out  of  view  the  greatest  of  all  humanizing  and  civilizing  in- 
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fluences  upon  men  of  all  classes,  and  all  stages  of  develop- 
ment— the  influence  which  in  the  long  run  will  do  more  to 
restrain  untutored  and  base  men  than  all  the  terrors  which 
many  mobs  may  inspire — it  is  the  abiding  conviction  that  the 
law  will  be  regularly  and  justly  administered  to  the  lowest 
man,  and  that  he  will  not  be  punished  without  trial  and  con- 
viction ;  that  its  heavy  hand  will  inevitably  be  laid  upon  the 
guilty  and  surely  protect  the  innocent.  Nothing  produces 
desperadoes  like  a  sense  of  injustice.  Nor  does  this  argu- 
ment take  account  of  the  fact  that  men  capable  of  the  foul 
crimes  held  to  justify  lynching,  always  expect  summary 
vengeance  of  the  mob,  and  so  are  able  to  arrange  to  cast 
suspicition  on  another,  knowing  that  the  mob  usually  convicts 
and  executes  on  the  first  evidence  it  finds  and  is  not  apt  to 
push  inquiry  further.  I  earnestly  believe  there  has  been  no 
adequate  appreciation  of  the  wrongs  innocent  men  have  thus 
suffered  by  the  deliberate  plans  of  the  guilty.  Besides,  the 
necessity  for  swift  punishment  has  been  amply  met  by  stat- 
utes enacted  in  a  number  of  States,  providing  for  special 
Courts  to  try  heinous  crimes.  These  have  greatly  strength- 
ened the  hands  of  those  who  would  uphold  the  law,  but  have 
not  been  efficacious  to  entirely  supplant  mob  law;  and  we 
must  look  deeper  than  the  impulsive  desire  for  quick  venge- 
ance common  to  all  men,  to  find  the  sources  of  the  tendency 
to  unlawful  violence  in  some  sections  of  the  South. 

It  is  impossible  to  speak  of  the  real  causes  in  detail,  for 
they  reach  very  far  back.  Slavery  and  the  consequent  ne- 
cessity for  independence  of  individual  action  in  old  Southern 
life  contributed  largely  to  the  conception  that  it  is  the  indi- 
vidual and  not  the  State  that  is  mainly  charged  with  main- 
taining by  force,  if  necessary,  the  protection  of  life  and 
property.  This  sense  of  individual  responsibility  for  the 
maintenance  of  what  is  right  in  the  community  is  of  the 
utmost  value  when  kept  subordinate  to  the  law;  but  it  is 
quite  obvious  that  when  the  sense  of  individual  importance 
and  authority  passed  from  the  few,  who  forty  years  ago  con- 
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trolled  with  a  deep  conviction  of  personal  responsibility,  to 
the  general  mass  of  society,  the  sense  of  individual  responsi- 
bility faded  away,  and  the  violence  of  the  mob,  without  in- 
dividual responsibility  or  fear  of  punishment,  took  its  place. 
Our  social  and  political  system  has  undergone  this  change ; 
and.  though  the  change  was  not  the  cause  of  mob  law,  it 
brought,  as  we  have  seen,  a  condition  favorable  to  the  advent 
of  the  mob  and  the  pocket  pistol,  when  the  causes  to  which 
these  evils  are  traceable,  and  to  which  we  shall  presently 
refer,  were  brought  into  play.     Until  the  upheaval  produced 
by  our  great  war,  mob  violence  was  not  the  prevailing  law- 
lessness of  the  South,  and  the  pocket  pistol  was  almost  un- 
known.    It  cannot,  therefore,  be  said  that  these  evils  have 
come  directly  from  any  peculiarity  of  our  people  arising  from 
climate  or  descent.     But  those  who  were  in  social  and  politi- 
cal power  practiced  and  defended  in  duelling  a  kind  of  law- 
lessness which,  whatev^er  may  have  been  its  value  in  any 
other  regard,  was  an  immeasurable  evil,  in  that  its  basis  was 
that  the  State's  most  emphatic  command,  the  law  against 
taking  human  life,  might  be  set  aside  to  gratify  a  personal 
desire  and  subserve  a  personal  end.     This  setting  aside  with 
impimity  the  mandate  of  the  State  to  attain  personal  ends,  is 
the  basis  of  all  lawlessness.       So  the  practice  of  duelling,  in- 
sisted upon  in  the  South  as  a  higher  law,  though  it  ceased 
with  the  decline  of  aristocratic  social  distinction,  left  in  its 
place,  as  society  became  more  democratic,  the  pocket  pistol 
to  avenge  personal  aflfront,  and  mob  violence  to  avenge  out- 
rage to  the  community.     The  law  always  said  to  kill  in  a 
duel  is  murder,  but  public  sentiment  refused  to  enforce  the 
law;  the  law  now  says  to  shoot  for  even  grievous  insult  is 
murder,  but  too  often  public  sentiment  has  allowed  the  slayer 
to  escape  on  incredible  pleas  of  self-defence.     Hardly  any- 
thing is  more  valuable  to  a  community  than  an  exalted  sense 
of  personal  dignity  and  self-respect;  but  it  is  manifest  that 
public  sentiment,  which  for  this  excuse  condones  the  shed- 
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ding  of  human  blood  in  defiance  of  the  dignity  and  authority 
of  the  commonwealth,  is  producing  a  lawless  people. 

While  the  power  of  the  master  over  the  slave,  the  isolation 
of  an  agricultural  people,  the  lack  of  police  officers  in  the 
country  districts,  the  general  environment  of  our  people  and 
some  customs  which  grew  out  of  it,  were  productive  of  an 
excessive  individualism  which  led  to  some  forms  of  lawless- 
ness, and  for  which  the  Southern  people  must  accept  full 
responsibility,  yet  these  are  only  the  minor  causes.  From 
1867  to  1878  the  majority  of  the  American  people  through 
the  legiskitive  and  executive  departments  of  the  Federal 
government,  waged  a  war  on  the  peace  and  good  order  and 
political  honesty  of  the  people  of  the  South,  both  white  and 
black,  which  in  violence,  folly  and  persistence  has  not  been 
equalled  in  the  last  two  centuries  of  the  world's  history. 
They  required  the  part  of  its  population  with  intelligence, 
valor,  ancestral  and  patriotic  pride,  with  traditions  of  free- 
dom and  authority,  owners  of  the  soil,  to  submit  absolutely 
to  the  rule  of  a  race  without  knowledge  or  training,  under 
the  direction  of  aliens.  They  expected  this  race,  just  out  of 
barbarism  into  slavery  and  out  of  slavery  into  freedom,  to 
establish  a  government  over  their  masters,  and  in  an  instant 
to  attain  to  the  dignity  of  character,  self-restraint  and  wis- 
dom necessary  for  the  conduct  of  free  government — capa- 
bilities never  attained  by  any  race  without  more  than  a  thou- 
sand years  of  struggle.  Thus  both  races  became,  in  a 
degree,  victims  of  popular  animosity  toward  the  Southern 
white  people,  and  popular  ignorance  of  the  negro  character, 
but  chiefly  of  that  provincial  statecraft,  which  legislation  in 
the  belief  that  democracy  has  no  limitations,  and  that  free 
government  would  be  a  good  thing  not  only  for  the  negro  in 
the  South,  but  would  be  possible  in  Arabia  or  Dahomey  also, 
which  even  now  survives,  and  fails  to  see  that  there  can  be 
no  sharing  of  political  power  in  a  republican  government 
between  two  races,  when  there  is  no  possibility  of  social  ap- 
proach one  to  the  other.     The  triumph  of  the  union  was 
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regarded  as  the  triumph  of  democracy,  and  democracy  went 
mad.  The  white  man  was  forced  into  the  habit  of  thought 
that  the  law  was  made  to  oppress  and  rob  and  not  protect : 
that  the  Federal  government  was  controlled  by  his  relentless 
enemies,  and  the  State  government  by  thieves,  whose  sole 
purpose  was  to  prey  upon  him  and  his.  He  could  live  in 
his  own  country  only  under  the  protection  of  his  own  right 
arm  and  that  of  his  neighbor.  He  for  the  first  time  went 
armed  in  time  of  peace.  He  was  forced  to  appeal  to  the 
fear  and  the  superstition  of  the  negro.  He  learned  secrecy 
and  craft  and  violence.  He  was  pressed  in  desperation,  at 
last,  to  turn  elections  into  revolutions  in  defiance  of  law. 
The  attack  of  the  American  people  on  negro  character  was 
even  worse.  He  was  left  without  guardianship  or  affection, 
without  control,  like  an  overgrown  child,  to  wander  in  the 
wilderness ;  his  passions  were  encouraged,  and  the  w^orst  of 
all,  he  was  made  to  believe  that  ignorance  was  no  bar  to 
guiding  citizenship  or  even  statesmanship.  He  lost  that 
w^hich  is  of  most  value  to  all  primitive  races,  a  controlling 
reverence  for  those  higher  in  intelligence  and  wisdom,  and 
he  became  the  prey  of  unbridled  licentiousness.  These 
things  are  spoken  of,  not  in  a  narrow  sectional  spirit  and 
without  effort  to  avoid  any  responsibility.  We  may  well 
admit  with  deepest  sorrow  that  the  South  has  more  hcMni- 
cides  in  hot  blood  among  the  better  class  of  people  and  more 
lynchings  than  other  sections  of  the  Union.  We  must  ad- 
mit, too,  that  lynchings  in  other  States  have  been  increased 
by  the  precedents  set  by  us.  But  as  Americans  we  may 
call  on  all  Americans  to  stand  up  before  the  world  and  ac- 
knowledge their  share  of  this  dreadful  work.  It  is  time  our 
countrymen  should  put  aside  claims  of  superior  virtue  and 
peacefulness  and  wisdom,  and  bear  with  us  the  blame  of 
these  evils ;  for  only  thus  will  they  be  able  to  help  cure  them. 
Upon  our  part,  we  cannot  deny  that,  though  the  virus  of 
lawlessness  was  thus  injected  into  our  social  system,  we 
have  not  left  it  without  cultivation.     Shall  we  excuse  our- 
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selves  for  mob  law  and  the  work  of  the  pocket  pistol  on  the 
ground  that  the  use  of  these  agencies  was  forced  upon  us  in 
times  long  past?  The  deep  despondency  and  dire  poverty 
which  came  with  defeat  in  our  great  war  have  passed  away. 
Shall  lawlessness,  which  was  necessary  when  we  were  ruled 
by  aliens  and  traitors,  continue  after  we,  the  white  people, 
make  and  execute  all  the  laws?  The  forms  of  lawlessness 
to  which  I  allude  are  the  only  bars  which  separate  the  South- 
em  people  from  the  possibilities  that  lie  before  the  most  suc- 
cessful nations  of  the  world. 

Consider  for  a  moment  how  far  back  we  have  drifted. 
The  primitive  conception  of  crime  was  offence  against  the 
individual ;  and  the  individual  offended,  or  if  he  were  killed, 
his  family,  exacted  blood  of  the  offender  or  of  his  family. 
The  impulse  of  the  individual  was  admitted  to  be  the  proper 
measure  of  the  vengeance  he  was  entitled  to  exact.  The 
struggle  of  all  law,  of  the  king  and  later  of  the  people,  and 
of  civilization  itself,  for  advancement,  has  been  to  substitute 
the  idea  of  trial  and  conviction  and  punishment  by  the  State 
for  that  of  personal  vengeance  without  trial.  After  the 
Courts  undertook  to  maintain  law,  personal  vengeance  was 
allowed  because  neither  the  king  nor  the  Courts  had  suffi- 
cient power  to  enforce  punishment.  The  practice  of  trial 
by  battle  had  its  origin  in  the  invitations  to  fight  under  leg^l 
sanction  to  prevent  the  more  desperate,  bloody  feud  out  of 
Court.  Our  own  State  has  had  to  return  to  the  practice  of 
requiring  a  county  to  pay  for  a  lynching  solely  because  it  is 
impotent  to  punish  lynchers.  This  is  a  revival  of  the  law  of 
Canute  before  the  Conquest,  and  of  the  Conquerof  just  after, 
which  they  used  because  they  were  unable  to  arrest  and  pun- 
ish the  criminal.  The  struggle  against  lynch  law  was  fairly 
commenced  in  England  just  about  500  years  ago;  and  now 
in  America  we  are  in  the  midst  of  a  similar  struggle  to  pre- 
vent the  mob  from  wreaking  vengeance  without  trial,  as  it 
did  then.  After  hundreds  of  years  of  struggle  to  strengthen 
the  law  and  make  certain  its  enforcement,  we  are  now  re- 
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turning  under  free  government,  not  only  in  the  South  but  in 
all  America,  to  the  primitive  expedients  which  bear  evidence 
to  the  weakness  of  the  Courts,  and  the  inability  of  the  law  to 
furnish  protection  to  human  life. 

It  is  true,  there  is  always  greater  advance  in  legal  enact- 
ment than  in  the  capacity  to  enforce;  but  human  progress 
and  prosperity  have  not  been  measured  more  by  the  develop- 
ment of  l^^al  conception  and  enactment  than  by  the  growth 
of  authority  to  enforce  the  law.  Submission  to  the  Coun?. 
the  slowly  won  acknowledgment  by  the  people  that  death 
should  only  come  after  judicial  decree,  based  on  a  jury  trial 
under  the  sanction  of  the  law,  marks  the  growth  in  united 
strength  of  the  British  nation.  The  principle  is  universal, 
and  we  cannot  hope  to  escape  it.  that  the  closeness  with  which 
observance  and  enforcement  of  law  follows  enactment,  is  one 
of  the  great  tests  of  civic  prepress.  We  all  know  that  in 
early  times,  not  the  peoples  made  up  of  men  of  individual 
strength  and  enterprise,  impatient  of  control,  became  the 
strongest  and  the  conquerors,  but  the  milder  peoples  capable 
of  obedience,  who  acquired  the  legal  fibre,  and  thus  could 
unite  their  individual  strength  into  community  power  under 
a  common  authority. 

It  has  been  well  said  that  the  less  successful  nations 
somewhere  wander  away  from  the  road  along  which  the 
more  successful  have  made  their  journey.  I  venture  to 
think  the  crack  of  the  pocket  pistol  does  not  indicate  the 
path  along  which  civilization  and  refinement  advance.  The 
road  into  which  the  mob  leads  is  not  the  road  to  success,  be- 
cause it  is  not  the  road  to  justice. 

Poverty,  political  oppression,  a  splendid  stri^gle  through 
adversity,  have  developed  in  the  men  and  women  of  the 
South  a  texture  of  endurance  and  strength  rarely  attained 
by  any  people;  but  far  more  than  this,  these  things  have 
developed  in  them  a  devotion  to  each  other  and  a  love  of  their 
land,  a  staunch  and  sentimental  patriotism  which  is  more 
valuable  than  all  they  have  lost.     And  now  they  are  called 
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Upon  to  respond  to  the  supreme  test  of  national  character. 
They  have  an  inferior  race  in  no  wise  responsible  for  its  own 
condition,  politically  and  legally  absolutely  under  their  own 
control  and  at  their  mercy.  Other  nations  have  been  sub- 
jected to  similar  tests,  but  it  may  be  doubted  if  in  all  time 
any  nation  has  stood  it  with  credit.  For  reasons  already 
indicated,  any  division  of  political  power  between  the  two 
races  is,  in  the  very  nature  of  things,  impossible  now  and  for 
hundreds  of  years  in  the  future.  But  it  should  never  be 
forgotten  that  this  condition  involves  the  gravest  responsi- 
bility. If  the  Southern  people  are  able  to  beat  back  the  mob 
and  set  up  against  it  the  authority  of  the  Judge,  the  jury  and 
the  Sheriff,  to  which  the  most  friedless  white  or  black  may 
appeal,  they  will  have  attained  to  an  unrivalled  height  of 
character  among  the  nations  of  the  world. 

There  are  other  forms  of  lawlessness  not  so  brutalizing, 
but  sometimes  more  corroding  to  society  than  those  already 
mentioned.  The  worst  of  these  is  the  corrupt  setting  aside 
of  the  law  for  motives  of  private  gain.  Municipalities  are 
bought  and  sold,  great  corporations  refuse  to  obey  the  law, 
great  bodies  of  strikers  issue  orders  that  no  man  shall  work 
when  they  have  refused,  and  enforce  the  order  by  violence 
and  murder.  Other  parts  of  our  country  are  torn  by  such 
strifes  between  States  and  their  citizens.  From  these  things 
we  have  been  in  a  large  degree  exempt;  but  it  is  charged 
that  police  r^ulation  of  the  liquor  traffic  has  been  set  at 
nought  in  portions  of  this  and  other  States.  Wrongs  like 
these  grow  out  of  the  lust  of  acquisitiveness  which  is  press- 
ing forward  the  American  people  of  all  classes  in  a  madden- 
ing race.  It  is  the  struggle  to  have,  to  possess.  In  the 
rapid  rises  and  falls  of  individual  men  and  communities, 
there  are  always  fretting  and  friction  under  the  restraints  of 
law,  civil,  social  or  moral.  In  truth,  democracy  makes  a 
tendency  to  lawlessness  because  it  emphasizes  the  rights  of 
the  individual  as  ag;ainst  the  concentrated  authority  of  the 
government;  and  so  there  is  a  disposition  to  lawlessness 
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among  those  of  small  vision,  who  do  not  observe  the  ultimate 
results  of  license  and  appreciate  the  responsibility  of  citizen- 
ship to  seek  the  good  of  all ;  among  the  selfish,  who  prefer 
their  own  temporary  progress  to  the  wealth  and  civilization 
of  all;  and  among  those  controlled  by  untutored  passion, 
who  are  unable  to  restrain  their  impulses  to  the  end  that  they 
may  enjoy  the  greater  aggregate  of  happiness  in  a  well  or- 
dered life. 

But  there  is  no  reason  to  fear  that  the  reign  of  the  mob  or 
the  carnival  of  bloody  individual  vengeance  will  continue. 
It  is  true,  mob  law  is  due  largely  to  the  feeling  of  lynchers 
that  they  are  of  the  people,  who  are  the  rulers,  and  have  little 
reason  to  fear  the  Courts,  because  the  Courts  are  made  by 
the  people;  and  just  to  the  extent  that  the  citizenship  of  a 
democracy  is  unenlightened  as  to  ultimate  effects  of  capri- 
cious enactment  and  execution  of  law,  so  is  the  sentiment 
strong  to  disregard  settled  procedure  and  substitute  the 
transitory  will  of  the  crowd.  Those  who  are  discouraged 
by  the  prevalence  of  lawlessness  should  remember  that  it  has 
not  increased  in  proportion  to  the  increase  of  the  force  of  the 
causes  which  produce  it.  The  increased  competitions  and 
frictions  of  life  growing  out  of  the  greater  wants  of  a  more 
complicated  civilization,  the  greater  respect  of  men  for  them- 
selves as  individuals,  and  the  consequent  increased  self-con- 
sciousness, the  violent  thirst  for  wealth,  and  possession  of 
greater  means  to  gratify  appetite  and  passion  in  violation  of 
social  and  civil  rule,  all  make  men  fret  under  the  restrictions 
of  regulated  freedom.  Yet  against  all  this  is  the  growth  of 
the  true  Christian  spirit,  enlarging  love  and  sympathy  of 
men  for  each  other,  the  recognition  of  the  rights  of  the 
poorer  classes  of  society,  the  increasing  intelligence  of  the 
people,  which  leads  men  to  the  sure  conviction  that  not  only 
true  patriotism  but  enlightened  self-interest  requires  them 
to  observe  the  law,  that  the  clashes  and  frictions  of  life  may 
be  minimized.  More  even  than  these  is  working  for  law^  and 
order  that  gracious  tendency  of  humanity  to  make  the  con- 
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duct  and  the  custom  of  the  best  of  any  community  not  only 
the  basis  of  law  for  all,  but  the  standard  of  conduct  for  all. 
The  operation  of  this  principle  is  so  common  that  we  are  not 
to  gfive  it  adequate  value.  The  great  saving  power  in  society 
is  the  striving  by  the  lower  grades  of  men  to  reach  up  and 
be  like  the  higher  grades  around  them.  The  impulse  to  do 
this  is  always  present.  It  may  be  obscured  by  passion  or 
prejudice  or  envy,  but  its  silent  influence  never  dies. 

If  this  is  so,  then  let  all  Americans  have  a  care.  If  those 
who  are  regarded  the  strongest  and  best,  those  upon  whom 
the  responsibility  for  creating  and  sustaining  patriotic  sen- 
timents in  favor  of  law,  fail  to  observe  it,  and  seek  to  sub- 
vert it  by  the  power  of  wealth  or  superior  intelligence,  if 
those  who  are  called  to  make  or  enforce  the  laws  for  the  sake 
of  advancing  their  own  political  fortunes  forget  for  one 
moment  their  duty  to  seek  the  welfare  and  conserve  the 
liberties  of  all  the  people,  a  shock  of  disintegrating  force 
finds  its  way  through  all  the  commonwealth  down  to  the 
very  lowest  citizen.  If  the  highest  do  not  observe  the  law, 
the  lowest  will  not.  Pascal  remarked :  "Most  of  the  evils 
of  life  arise  from  man's  being  unable  to  sit  still  in  a  room." 
While  the  statement  may  not  be  accurate,  the  idea  is  valua- 
ble for  Americans  to  reflect  upon.  When  young  men  and 
women  stand  on  the  threshold,  they  are  excited  by  the  blare 
of  many  trumpets  calling  them  to  rush  into  the  combat  of 
life,  and  strive  to  acquire  not  only  wealth  but  office,  fame, 
learning,  social  position,  distinction  of  some  kind,  to  possess 
rather  than  to  be  and  to  bestow.  But  there  are  many  thou- 
sands of  choice  spirits  in  America  in  official  station  and  in 
the  private  walks  of  life  who  amid  all  the  tumult  hear  and 
heed  the  low,  sweet  chimes  which  summon  to  solitude,  to 
meditation,  to  repose  of  thought,  to  patriotic  action  and  dis- 
interested purpose;  and  this  multitude  is  striving  to  be, 
rather  than  to  acquire,  for  character  rather  than  gain.  Upon 
these  sentiments,  peace,  law  and  order,  the  whole  welfare  of 
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society  depends.     And  there  is  enough  of  nobility  in  human 
nature  to  keep  them  forever  vital  and  fresh. 

Maitland,  the  great  historian  of  English  law,  expresses 
the  opinion  that  the  Great  Charter  meant  above  all  tilings 
that  the  king,  the  monarchy,  is  and  shall  be  below  the  law. 
and  that  when  the  king  made  a  law  he  should  abide  by  it. 
This  for  centuries  has  been  the  safeguard  of  justice  and  lib- 
erty. So  in  a  democracy,  liable  to  be  tossed  and  moved  by 
passion  and  impulse,  there  is  no  safety  for  liberty  or  justice 
unless  all  the  people  are  below  the  law,  unless  when  the  peo- 
ple make  laws  they  shall  all  obey  them,  so  that  they  shall  be 
the  sure  defense  of  the  weak  as  well  as  the  strong,  of  the 
African  as  well  as  the  Caucasian.  Unless  the  laws  of  de- 
mocracy stand  in  majesty  and  power,  neither  will  democracy 
itself  stand.  The  people  who  are  unwilling  to  obey  the  laws 
they  themselves  make  and  who  do  not  enforce  them  by  a 
pervading  public  sentiment  as  well  as  legal  process  against 
the  excited  mob  or  the  deliberate  conspirator,  will  surely  in 
the  long  run  drop  out  of  the  march  of  the  nations  toward 
higher  character  and  achievement. 
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AININUAL  ADDRESS 
Delivered  before  the  South  Carolina  Bar  Association  January  16, 1903,  hj 

Hon.  /VIOORF^IELD  STOREY, 

of   Boston. 


What  Shall  We  Do  With  Our  Dependencies? 


Mr.  President  and  Gentlemen  of  the  South  Carolina  Bar: 

It  was  with  peculiar  pleasure  that  I  received  the  invitation 
to  address  you  this  evening,  not  only  because  I  felt  it  to  be 
a  high  personal  compliment,  but  because  it  afforded  fresh 
evidence,  if  such  were  needed,  of  how  entirely  the  differ- 
ences that  disturbed  us  a  generation  ago  have  ceased  to  divide 
us.  When  the  secretary,  the  biographer,  the  disciple  of 
Charles  Sumner,  is  called  from  Massachusetts  to  address  the 
Bar  of  South  Carolina,  it  cannot  be  doubted  that  the  cordial 
relations  which  formerly  existed  between  our  States  are 
completely  and,  I  believe,  forever  restored.  If  I  can,  I 
would  carry  you  back  to-night  to  those  early  days  when  our 
fathers  stood  shoulder  to  shoulder  in  "the  times  that  tried 
men's  soul's,"  and  join  with  you  in  renewing  their  pledge  to 
support  those  g^eat  truths  which  South  Carolina  and  Massa- 
chusetts alike  then  held  to  be  self-evident. 

The  Present  Position  of  our  Dependencies. 

Our  country  to-day  exercises  absolute  power  over  more 
than  ten  millions  of  human  beings, — Filipinos,  Porto  Ricans, 
and  Hawaiians, — ^twice  as  many  as  the  whole  population  of 
the  United  States  a  century  ago.  Our  domitiion  has  been 
established  without  consulting  them  and  against  such  resist- 
ance as  they  could  make.  They  are  not  American  citizens, 
nor  are  they  likely  to  become  such.  They  are  governed  by 
the  President  and  Congress,  but  they  have  no  voice  in  the 
choice  of  either.     They  have  no  recognized  rights  under 
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our  Constitution ;  and,  if  the  President  by  executive  order  or 
Congress  by  statute  has  granted  to  them  any  of  the  rights 
secured  by  the  Constitution  to  all  American  citizens,  they 
are  merely  privileges,  which  may  be  recalled  at  pleasure  by  a 
new  order  or  a  new  statute.  If  the  right  of  trial  by  jurj- 
and  the  right  to  bear  arms,  both  of  which  are  denied  the  Fili- 
pinos, are  not  their  constitutional  rights,  they  have  no  consti- 
tutional rights.  They  have  no  representation  in  the  Con- 
gress which  taxes  them  and  controls  their  destiny.  In  a 
word,  no  part  of  the  government  under  which  they  live 
derives  its  powers  f rc«n  their  consent.  They  are  merely  sub- 
jects of  the  United  States,  as  absolutely  without  political 
rights  as  if  they  were  subjects  of  Spain. 

The  question  which  now  confronts  the  American  people, 
never  to  be  settled  "till  it  is  settled  right,"  is  whether  these 
conditions  shall  continue.  What  shall  be  our  permanent 
policy  toward  these  dependent  peoples  ?  No  more  important 
question  ever  engaged  our  attention ;  and  we  should  consider 
it  carefully  and  dispassionately,  as  Americans,  and  not  as 
Republicans  or  Democrats,  for  we  must  all  suffer  alike  the 
consequences  of  any  mistake.  It  becomes  us  to  study  all  the 
ethical  and  political  conditions  of  our  problem,  to  gather  all 
the  light  that  we  can  from  the  experience  of  others,  and  not 
fancy  that  we  have  a  native  genius  for  governing  our  fellow- 
men  which  has  been  denied  to  other  nations.  We  may  be 
sure  that  the  essential  qualities  and  tendencies  of  human 
nature  are  the  same,  whatever  the  race  to  which  a  man  be- 
longs and  whatever  the  color  of  his  skin ;  and  in  these  qual- 
ities lie  causes  which  under  like  conditions  produce  like 
effects,  whether  the  scene  be  set  in  Asia,  Africa,  or  Europe, 
and  whether  the  time  be  now  or  two  thousand  years  ago. 

Above  all,  we  must  dare  to  look  the  truth  in  the  face. 
We  gain  nothing  by  deceiving  ourselves.  We  cannot 
change  the  facts  by  refusing  to  see  or  hear  them,  nor  will 
any  misrepresentation  of  ours  bend  the  laws  which  govern 
mankind  and  attach  to  our  actions  their  inevitable  conse- 
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quences.     If  we  cannot  justify  what  we  have  done  and  what 
we  propose,  let  us  at  least  be  brave  enough  to  admit  it. 

The  Opposing  Theories  o^  Government. 

At  the  outset  of  the  discussion  we  are  met  by  two  opposing 
theories.  One  is  that  we  are  a  superior  people,  enjoying  the 
highest  civilization  known  to  man ;  that  the  inhabitants  of 
our  dependencies  are  our  inferiors  and  unfitted  to  govern 
themselves;  that,  therefore,  they  have  no  right  to  indepen- 
dence, but  it  is  our  duty  to  take  absolute  control  of  them,  to 
teach  them  our  language,  our  religion,  our  science,  and  grad- 
ually to  bring  them  up  as  nearly  to  our  level  as  their  capacity 
will  admit,  giving  them  from  time  to  time  such  rights  as  we 
think  them  fitted  to  use  wisely ;  that  any  resistance  by  them 
is  an  unjustifiable  insurrection  to  be  stern)/  repressed ;  that 
other  civilized  nations  have  thus  dealt  successfully  with  in- 
ferior races,  and  that  we  can  succeed  as  well ;  and,  indeed, 
that  we  have  already  succeeded  beyond  all  reasonable  antici- 
pations. This  is  the  position  of  the  President,  who  in  his 
annual  message  says,  "Of  Porto  Rico  it  is  only  necessary 
to  say  that  the  prosperity  of  the  island  and  the  wisdom 
with  which  it  has  been  governed  have  been  such  as  to  make 
it  serve  as  an  example  of  all  that  is  best  in  insular  adminis- 
tration;" and  of  the  Philippines:  "No  policy  ever  entered 
into  by  the  American  people  has  vindicated  itself  in  a  more 
signal  manner  than  the  policy  of  holding  the  Philippines. 
The  triumph  of  our  arms — above  all,  the  triumph  of  our 
laws  and  principles — ^has  come  sooner  than  we  had  any 
right  to  expect."  How  far  this  is  an  accurate  statement 
may  be  considered  later.  It  is  sufficient  now  to  say  that  it  is 
a  conclusion  reached  after  a  very  brief  experience. 

The  other  theory,  until  lately  maintained  by  us  all,  may 
be  stated  in  the  words  of  Henry  Clay,  when  he  was  urging 
the  recognition  of  the  South  American  Republics  in  1S22 : 

"But  it  is  sometimes  said  that  they  are  too  ignorant  to  ad- 
mit of  the  existence  of  free  government.  ...  I  deny  the 
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alleged  fact  of  their  ignorance.  I  deny  the  inference  from 
the  fact,  if  it  were  a  fact,  that  they  want  capacity  for  free 
government.  ...  I  contend  that  it  is  to  arraign  the  dispo- 
sitions of  the  Almighty  to  suppose  that  he  has  created  beings 
incapable  of  governing  themselves,  and  to  be  trampled  on  by 
kings.  Self-government  is  the  natural  government  of  man. 
and  for  proof  I  refer  to  the  aborigines  of  our  own  land." 

Lincoln  stated  the  same  view  thus : 

*'No  man  is  good  enough  to  govern  another  without  that 
other's  consent.  I  say  this  is.  the  leading  principle,  the  sheet- 
anchor  of  American  republicanism." 

Against  the  assertion  of  President  Roosevelt  touching  the 
results  of  our  short  experience,  let  me  set  the  conclusions  of 
two  eminent  Englishmen,  drawn  from  a  survey  of  human 
history. 

Said  John  Stuart  Mill,  as  clear  a  thinker  as  England  has 
produced : 

"The  government  of  a  people  by  itself  has  a  meaning  and 
a  reality,  but  such  a  thing  as  a  government  of  one  people  by 
another  does  not  and  cannot  exist.  One  people  may  keq) 
another  as  a  warren  or  preserve  for  its  own  use,  a  place  to 
make  money  in,  a  human  cattle  farm,  to  be  worked  for  the 
profits  of  its  own  inhabitants ;  but,  if  the  good  of  the  gov- 
erned is  the  proper  business  of  a  government,  it  is  utterly 
impossible  that  a  people  should  directly  attend  to  it."* 

The  historian,  Froude,  said : 

"If  there  be  one  lesson  which  history  clearly  teaches,  it  is 
this,  that  free  nations  cannot  govern  subject  provinces.  If 
they  are  unable  or  unwilling  to  admit  their  dependencies  to 
share  their  own  constitution,  the  constitution  itself  will  fall 
in  pieces  through  mere  incompetence  for  its  duties." 

Or,  as  Lincoln  more  briefly  taught : 

"Those  who  deny  freedom  to  others  deser\'e  it  not  for 
themselves,  and  under  a  just  God  cannot  long  retain  it/' 

An  American  may  well  pause  at  the  threshold  of  the  argii- 

*" Representative  Government,'*  p.  326. 
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ment,  and  ask  himself  what  has  happened  to  his  country,  that 
the  truths  which  our  fathers  held  to  be  self-evident  a  century 
and  a  quarter  ago  are  now  denied  by  their  sons ;  but  no  right- 
eous cause  fears  discussion.  Of  these  diametrically  opposite 
views,  which  is  right? 

The  Found.ation  of  Each  Theory. 

Let  us  ask  ourselves,  in  the  first  place,  What  principles  un- 
derlie these  opposing  theories?  Disguise  it  as  we  will,  the 
claim  of  one  people  that  it  is  superior  to  and  therefore  en- 
titled to  rule  another  rests  upon  no  better  moral  foundation 
than  the  heathen  maxim,  "Might  makes  right."  The  an- 
cient traveler,  Mandeville,  stated  a  universal  truth  when  he 
said,  "For  fro  what  partie  of  the  erthe  that  men  duellen, 
other  aboven  or  beneathen,  it  semethe  alweys  to  hem  that 
duellen  that  thei  gon  more  righte  than  any  other  folke.''  His- 
tory contains  no  instance  of  a  people  admitting  its  inferiority 
and  yielding  on  that  account  to  a  foreign  ruler.  Rome 
conquered  Greece,  Alaric  overran  Italy  and  captured  Rome, 
Constantinople  fell  before  the  Turks.  The  Christian  powers 
of  Europe  could  not  wrest  the  Holy  Land  from  the  infidel. 
Each  conqueror  felt  himself  superior  to  his  vanquished  foe; 
but  can  it  be  said  that  the  superior  civilization  triumphed? 
Switzerland  is  perhaps  the  most  highly  civilized  nation  in 
Europe,  but  its  claim  to  govern  any  other  country  on  that 
account  would  be  preposterous.  As  well  look  to  see  the 
triumphant  prize-fighter  obey  the  gentle  admonitions  of  the 
next  clergyman,  as  expect  a  people  to  acknowledge  itself 
inferior,  and  on  that  account  surrender  its  liberty.  The 
nation  that  conquers  may  govern  another;  but  it  prevails  by 
its  might,  not  by  its  right. 

On  the  other  hand,  the  theory  that  every  people  has  an 
equal  right  to  govern  itself  rests  upon  justice,  the  only  secure 
foundation  for  any  human  institution.  A  nation  which 
adopts  this  principle  concedes  to  every  other  the  same  rights 
that  it  claims  for  itself.     It  may  advise  and  help,  but  not 
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force  its  advice  and  help  upon  an  unwilling  neighbor  by  fire 
and  sword.  The  sun,  not  the  wind,  made  the  traveler  take 
off  his  cloak.  If  we  believe  that  Christianity  is  the  highest 
civilization,  can  we  doubt  which  rule  is  most  in  accord  with 
its  spirit  ? 

What  ark  Inferior  Races.^ 

If  we  concede  that  a  civilized  nation  has  the  right  to 
govern  any  people  who  are  unfit  to  govern  themselves,  who 
shall  decide  that  such  unfitness  exists?  Can  the  decision 
safely  be  left  to  the  stronger  nation  ?  Shall  it  be  made  by 
men  who  know  nothing  of  the  weaker  people,  who  have  never 
visited  their  country,  who  do  not  understand  their  language, 
their  traditions,  their  character,  or  their  needs?  Shall  it 
be  made  without  hearing  their  representatives  and  learning 
all  that  they  can  tell  about  their  countrymen?  Can  we  be 
sure  that  the  judgment  of  the  strong  is  not  affected  by  ap- 
peals to  national  vanity,  by  apostrophes  to  the  flag,  by  hopes 
of  commercial  advantage,  by  dreams  of  world  power,  by  ihe 
exigencies  of  party  politics,  by  personal  ambitions  ?  If  it  is 
made  when  passions  and  prejudices  are  excited  by  w^ar,  is  it 
not  likely  to  be  influenced  by  these?  If  the  strong  nation  or 
its  rulers  consider  their  own  interests,  is  their  judgment  to 
be  trusted, — ^and  is  it  possible  that  they  should  not  do  so? 
Nations  who  consent  to  arbitrate  and  private  litigants  seek 
an  impartial  tribunal.  Is  such  a  tribunal  unnecessary  when 
the  very  existence  of  a  nation  is  at  stake? 

By  what  standards  is  inferiority  to  be  measured?  It  is 
said  that  an  Englishman  thinks  any  one  his  inferior  who 
does  not  speak  the  English  language,  wear  English  clothes, 
eat  English  food,  and  belong  to  the  English  Church.  If  a 
difference  in  language,  raiment,  food,  and  religion  consti- 
tutes inferiority,  the  question  presents  no.  difficulty.  We 
may  learn  a  profound  truth  from  the  history  of  the  word 
hostis,  which,  originally  meaning  **stranger,"  came  soon  to 
mean  **enemy."     Men  whom  we  do  not  know  and  whom 


Digitized  by  VjOOQIC 


ANNUAL  ADDRESS  B\    HON.   MOOR^IELD  STOREY.         93 

we  cannot  understand,  we  distrust  and  dislike.  They  are 
different,  therefore  inferior.  Rome  spoke  of  "Graecia  men- 
dax"  France  denounces  "PerHde  Albion."  The  Anglo- 
Saxon  insists  that  the  Latin  races  are  habitually  false.  "The 
heathen  Chinee"  despises  "the  foreign  dog"  who  in  brute 
strength  tramples  upon  all  that  he  holds  most  sacred.  Nay, 
gentlemen,  even  in  the  same  country  each  section,  each  pro- 
vince, each  State,  is  apt  to  think  itself  superior  to  every 
other.  Odious  comparisons  have  not  been  unknown  even  in 
our  own  country,  and  in  the  newspapers  and  speeches  of 
forty  years  ago  we  might  find  language  used  by  Americans 
about  Americans  which  w6uld  well  describe  a  most  inferior 
race.     This  is  human  nature. 

Let  me  take  a  historical  instance.  When  James  II. 
brought  Irish  troops  to  England,  the  feeling  of  the  English 
is  thus  described  by  Macaulay : 

"No  man  of  English  blood  then  regarded  the  aboriginal 
Irish  as  his  countrymen.  They  did  not  belong  to  our  branch 
of  the  great  human  family.  They  were  distinguished  from 
us  by  more  than  one  moral  and  intellectual  peculiarity.  They 
had  an  aspect  of  their  own,  a  mother  tongue  of  their  own. 
When  they  talked  English,  their  pronunciation  was  ludi- 
crous, their  phraseology  was  protesque.  .  .  .  They  were 
therefore  foreigners;  and  of  all  foreigners  they  were  the 
most  hated  and  despised :  the  most  hated,  for  they  had  during 
five  centuries  always  been  our  enemies;  the  most  despised, 
for  they  were  our  vanquished,  enslaved,  and  despoiled  ene- 
mies. .  .  .  The  Irish  were  almost  as  rude  as  the  savages  of 
Labrador.  [The  Englishman]  was  a  freeman;  the  Irish 
were  the  hereditary  serfs  of  his  race.  He  worshipped  God 
after  a  pure  and  rational  fashion;  the  Irish  were  sunk  in 
idolatry  and  supersition ;  .  .  .  and  he  very  complacently  in- 
ferred that  he  was  naturally  a  being  of  a  higher  order  than 
the  Irishman,  .  .  .  who  were  generally  despised  in  our 
island  as  both  a  stupid  and  cowardly  people."* 

^History  of  Eogland,  ii.,  p.  332. 
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Could  the  inferiority  of  the  Filipinos  be  painted  in  stronger 
language  today?  "Stupid  and  cowardly!"  Strike  from  the 
annals  of  the  English  Parliament  the  speeches  of  Iri^ 
orators,  from  the  records  of  the  English  army  the  deeds  of 
Irish  generals  and  soldiers,  from  English  literature  the  works 
of  Irishmen,  and  sc«ie  of  the  brightest  pages  in  English 
history  would  be  blotted  out.  The  Irish  have  given  to 
France  a  president  and  many  an  able  general,  to  Spain  a 
prime  minister,  to  Austria,  Russia,  and  other  European 
countries  soldiers,  prelates,  and  diplomats  of  the  highest 
rank.  In  everj-  comer  of  the  world.  Irishmen  have  won 
laurels  and  proved  their  valor  and  their  ability.  '*Stupid 
and  cowardly!"  How  completely  has  one  "inferior  race" 
demonstrated  the  falsity  of  its  oppressor's  verdict ! 

But  it  will  be  said  that  the  white  man  is  confessedly 
superior  to  the  brown,  the  Eurqpean  to  the  Asiatic.  Doubt- 
less he  is  in  some  respects.  Doubtless  he  is  not  in  others. 
The  qualities  of  men,  mental,  physical,  and  moral,  are  vari- 
ous. One  man  is  a  poet,  another  an  inventor,  a  third  a 
general.  Which  is  superior?  So  is  it  with  races.  In  the 
qualities  which  make  for  material  prosperity,  energ}%  acti- 
vity, keen  practical  intelligence,  the  European  is  superior. 
In  those  which  contribute  to  spiritual  elevation,  the  Asiatic 
is  at  least  his  equal. 

A  recent  English  writer  says  of  the  Chinese,  "Courage 
they  have,  and  of  a  high  quality ;  but  for  centuries  they  have 
regarded  force  as  a  less  desirable  method  of  persuasion  than 
an  appeal  to  reason,  and  in  consequence  the  seedier  has  been 
despised  in  proportion  as  the  scholar  has  been  honored." 
Such  a  nation  may  not  resist  a  modem  army ;  but  is  its  civili- 
zation inferior  to  that  which  showers  rewards  upon  the  suc- 
cessful general  and  despises  the  scholar  as  a  weakling?* 

Mr.  Meredith  Townsend,  who  is  said  to  know  India  better 
than  any  other  Englishman,  thus  deals  with  the  claim  that 
Asiatics  are  inferior: 

*Thom80o,  "Cbioa  and  the  Powers,'*  p.  123. 
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**These  Asiatics  who  are  accounted  so  despicable  have 
devised  and  kept  up  for  ages,  without  exhausting  the  soil  or 
importing  food',  a  system  of  agriculture  which  sustains  in 
health  and  even  comfort  a  population  often  thicker  than  that 
of  any  European  State.  They  understand  agricultural 
hydraulics  perfectly,  and  have  executed  hydraulic  works, 
canals,  and  tanks  which  are  the  admiration  of  European 
engineers.  From  the  days  of  Babylon  to  the  days  of  Bom- 
bay they  have  covered  their  continent  with  great  cities,  some 
of  which  contain  marvels  of  architecture,  while  all  have  been 
warehouses  for  immense  trade,  centres  of  great  banking  sys- 
tems, or  chosen  seats  of  men  who  have  conquered  or  legis- 
lated for  or  administered  great  empires. 

"Asiatics  built  the  Alhambra  and  the  Taj,  the  temples 
above  the  Ghauts  of  Benares,  and  the  fantastic  towers  of 
Nankin.  Asiatics,  unassisted  by  Europeans,  have  carried 
all  the  arts,  save  sculpture  and  painting,  to  a  high  degree  of 
perfection,  so  that  learned  men  have  written  volumes  to  ex- 
plain their  architecture;  and  while  no  pottery  can  excel 
Chinese  porcelain,  no  sword-smith  a  Damascus  blade,  no 
gold-smith  will  promise  to  improve  on  a  Trichinopoly  chain. 
"They  have  devoted  such  mental  force  to  the  consideration 
of  the  whence  and  whither  and  the  relation  of  the  visible  to 
the  invisible  that  all  the  creeds  accepted  by  civilized  and 
semi-civilized  mankind  are  of  Asiatic  origin.  All  humanity, 
except  the  negroes  and  the  savage  races  of  America  and 
Polynesia,  regulate  their  conduct  and  look  for  a  future  state 
as  some  Asiatic  has  taught  them. 

"Europe,  having  accepted  with  hearty  confidence  the  views 
of  Peter  and  Paul,  both  Asiatics,  about  the  meaning  of  what 
their  divine  Master  said,  regards  all  other  systems  of  reli- 
gious thought  with  contemptuous  distaste,  and  sums  them 
up  in  its  heart  as  'heathen  rubbish.'  Yet  Confucius  must 
have  been  a  wise  man,  or  his  writings  could  not  have 
moulded  the  Chinese  mind;  while  Mohammedanism  has  a 
grip  such  as  no  other  creed,  not  even  Christianity,  possesses. 
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except  on  a  few  individuals.  Brahminism  and  Buddhism 
alike  rest  upon  deep  and  far-reaching  philosophies."* 

Does  it  not  seem  the  height  of  presumption  for  us,  in  our 
ignorance,  to  claim  that  brown  men  are  necessarily  our  in- 
feriors, or  that  Asiatics,  whose  ideas  govern  the  moral  world, 
cannot  govern  themselves? 

Said  James  Russell  Lowell : 

"When  the  moral  vision  of  a  man  becomes  perverted 
enough  to  persuade  him  that  he  is  superior  to  his  fellow,  he 
is  in  reality  looking  up  at  him  from  an  immeasurable  dis- 
tance beneath." 

The  Conditions  of  Good  Government. 

Let  us  proceed  to  a  more  important  inquiry.  If  our  new 
subjects  cannot  give  themselves  what  we  think  a  good  gov- 
ernment, are  we  likely  to  give  them  a  better?  Or  is  Presi- 
dent Schurman  right  in  saying,  "Any  decent  government  of 
the  Filipinos  by  the  Filipinos  is  better  than  the  best  possible 
government  of  Filipinos  by  Americans?''  Let  us  consider 
this  question,  bearing  steadily  in  mind  certain  fundamental 
principles. 

First,  Every  government  should  exist  solely  for  the  bene- 
fit of  the  governed ;  and,  to  just  the  extent  that  the  governors 
consider  their  own  interests  first,  the  government  is  bad. 
Power  is  held  in  trust  for  the  good  of  the  community.  When 
he  who  wields  it  uses  it  to  advance  or  enrich  himself  at  the 
expense  of  the  community,  he  violates  his  trust. 

Second,  The  object  of  every  government  should  be  to 
educate,  develop,  and  elevate  the  people,  increasing  the  hap- 
piness of  the  individual,  not  to  develop  mines,  increase  com- 
merce, and  add  to  the  world's  wealth  without  regard  to  the 
people.  In  a  word,  every  good  ruler  should  try  to  make 
men,  in  the  broadest  sense  of  the  term,  not  to  make  monev. 

Third.  In  order  to  develop  a  people,  their  rulers  must 
understand  them  and  believe  in  them,  and  must  know  their 
*  **A«a  aod  Europe,"  pp.  7,  8,  9,  13. 
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tendencies,  their  limitations,  their  capabilities,  and  their 
prejudices.  No  man  or  woman  succeeds  as  a  teacher  who 
does  not  understand  children,  and  no  man  can  lead  other 
men  up  unless  he  believes  in  them  and  they  believe  in  him. 
If  a  ruler  feels  contempt  for  his  subjects,  there  is  mutual 
repulsion;  and  his  power  to  lead  or  teach  them  is  gone. 
Nothing  galls  a  human  being  so  much  as  an  assumption  of 
superiority  by  another. 

In  the  words  of  Mr.  Townsend : 
•  ''All  Asiatics  attribute  to  almost  all  Englishmen  atrocious 
manners,  chiefly  because  Englishmen  are  so  impatient  of 
loss  of  time;  and  we  are  all  more  irritated  by  habitual  ill- 
manners,  and  especially  ill-manners  indicating  contempt, 
than  by  any  ordinary  oppression.'' 

Finally,  human  experience  has  amply  proved  that  no  man 
can  safely  be  trusted  with  absolute  power.  The  struggle  of 
men  for  freedom  has  ever  been  an  attempt  to  create  **a 
government  of  laws,  and  not  of  men." 

In  all  civilized  governments  there  are  two  restraints  on 
power, — a  constitution  and  public  opinion.  A  constitution, 
whether  embodied  in  a  written  charter  or  in  established  pre- 
cedents, contains  the  matured  conclusions  of  a  people  on 
political  questions  which  are  settled.  Public  opinion  is  the 
judgment  of  the  people  on  new  questions  as  they  arise;  and, 
in  proportion  as  this  opinion  is  enlightened  and  active,  gov- 
ernment is  good.  It  is  the  expression  of  public  spirit ;  and, 
where  it  is  apathetic  or  mistaken,  grave  abuses  creep  into  the 
State.  The  fear  of  public  opinion  restrains  every  man  in 
public  life,  and  too  often  makes  him  a  coward ;  but,  if  it  is  to 
be  a  force  working  for  good,  the  people  must  know  the  truth. 
They  must  understand  each  case  aright,  or  their  judgment 
will  be  wrong ;  and  the  gravest  responsibility  rests  on  every 
public  man  who  seeks  to  mislead  them  by  falsehood  or  eva- 
sion. 

As  abstract  propositions,  men  will  generally  admit  that 
government  should  be  administered  in  the  interest  of  the 
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governed,  that  the  primary  object  should  be  the  elevation  of 
the  people,  tbat  mutual  sympathy  and  understanding  shouid 
exist  between  the  people  and  their  rulers,  and  that  the  power 
of  the  government  should  be  restrained  by  constitutional 
limitations  and  enlightened  public  opinion.  These  are  es- 
sential conditions  of  good  government  everywhere.  W^hat  is 
the  chance  of  their  being  observed  in  the  government  of  our 
dependencies  ?  The  answer  to  this  question  will  determine , 
whether  Mill  and  Froude  and  Lincoln  are  right  or  wrong  in 
asserting  that  no  nation,  least  of  all  a  republic,  can  success- 
fully govern  a  subject  race. 

Our  Government  will  not  be  for  the  Benefit  of  the 

Governed. 

To  simplify  the  argument,  let  us  consider  the  case  of  the 
Philippine  Islands.  Will  our  government  there  exist  for 
the  benefit  of  the  governed  ? 

We  took  them  wholly  for  the  benefit  of  their  people.  At 
least,  this  was  the  statement  of  President  McKinley,  who 
made  the  decision,  and  who,  in  announcing  it  to  the  Peace 
Commissioners  at  Paris,  told  them  that  he  had  ''been  in- 
fluenced by  the  single  consideration  of  duty  and  hvmianity," 
and  who  subsequently  wrote  to  them : 

**The  trade  and  commercial  side,  as  well  as  indemnity  for 
the  cost  of  the  war,  are  questions  we  might  yield.  They 
might  be  waived  or  compromised,  but  the  questions  of  duty 
and  humarri'ty  appeal  to  the  President  so  strongly  that  he  can 
find  no  appropriate  answer  but  the  one  he  has  marked  out.'* 

Whatever  President  McKinley  may  have  persuaded  him- 
self to  think,  is  there  any  other  American  who  seriously 
believes  that  this  people  hold  the  Philippine  Islands  purely 
from  motives  of  philanthropy,  that  the  thousands  of  lives 
and  millions  of  money  which  we  have  spent  there  have  been 
spent  in  a  spirit  of  simple  charity,  that  the  last  four  years 
have  been  an  attempt  to  do  unto  others  what  we  would  that 
they  should  do  to  us?     Let  us  be  frank  with  oursdves, — 
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as  frank  as  Senator  Lodge, — than  whom  no  man  is  closer  to 
the  administration,  and  who  in  his  speech  as  president  of  the 
Republican  Convention  in  Philadelphia  said : 

'*We  make  no  hypocritical  pretence  of  being  interested  in 
the  Philippines  solely  on  account  of  others.  While  we  re- 
gard the  welfare  of  these  people  as  a  sacred  trust,  we  regard 
the  welfare  of  the  American  people  first.  We  see  our  duty 
to  ourselves  as  well  as  to  others.  We  believe  in  trade  ex- 
pansion." 

There  are  no  illusions  about  this  statement.  Our  govern- 
ment in  the  Philippines  exists  ''first"  for  the  interest  of  the 
governors,  not  solely  or  even  principally  for  the  benefit  of 
the  governed.  This  in  exact  truth,  and  our  whole  course 
shows  it.  It  is  not  necessary  to  quote  from  the  speeches  of 
Senator  Beveridge  and  hundreds  like  him,  who  in  the  news- 
paper or  on  the  stump  describe  the  material  resources  of  the 
islands,  and  dilate  upon  the  wealth  which  we  shall  derive 
from  them. 

We  need  not  dwell  upon  the  fact  that  after  the  Spanish 
War  was  over  and  there  was  not  in  the  islands  a  Spaniard 
who  was  not  a  prisoner,  we  continued  to  send  thousands  of 
troops  to  the  Philippines.  Why  ?  Not  to  help  the  Filipinos 
up,  but  to  crush  the  anticipated  resistance  of  a  people  whose 
right  to  independence  we  were  determined  to  deny. 

The  real  purpose  of  the  men  who  are  behind  this  policy  of 
conquest  is  disclosed  by  our  conduct.  The  great  forests, 
the  rich  mines,  the  undeveloped  wealth  of  these  islands,  be- 
long to  the  people  who  have  dwelt  there  for  centuries.  Is 
it  oiir  purpose  to  help  them  to  use  these  resources  for  their 
own  benefit  ?  Have  we  industrial  missionaries  there,  telling 
the  Filipinos  how  Americans  mine,  farm,  cut  lumber,  or 
manufacture  goods?  Have  we  financial  missionaries  eager 
to  teach  them  how  profitable  public  franchises  may  be  made, 
how  capital  can  be  combined  through  corporations,  and  the 
small  savings  of  many  made  adequate  to  large  tmdertakings  ? 
Have  we  thoiaght  for  a  moment  of  giving  them  the  benefit  of 
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their  home  market  by  an  appropriate  tariff  or  dreamt  that 
"The  Philippines  for  Filipinos"  is  every  whit  as  reasonable 
as  "America  for  Americans  ?'' 

On  the  contrary,  the  advocates  of  our  new  policy  expect 
to  find  in  these  islands  chances  for  Americans,  not  Filipinos, 
to  make  fortunes.  Thus  Governor  Taft,  in  his  testimony 
before  the  Senate  Committee  last  spring,  said  that  bethought 
the  power  to  grant  franchises  was  "indispensable,"  and  that 
through  them  "the  agriculture  of  the  islands  could  be  enor- 
mously developed."  He  proceeded:  "A  franchise  to  an 
agricultural  company, — I  know  of  a  number, — ^accompanied 
by  the  right  to  purchase  something  of  the  public  domain, 
would  bring  a  great  deal  of  capital  to  the  islands,  if  we  can 
judge  from  the  statements  made  to  us  by  those  who  are 
interested,  for  the  raising  of  sugar,  for  the  raising  of  rice, 
cocoanuts.  I  do  not  know  that  there  is  any  proposition  for 
the  raising  of  hemp.  There  is  for  the  raising  of  cotton  and 
for  the  raising  of  tobacco.  You  would  have  to  give  them 
a  part  of  the  public  domain, — ^sell  it  to  them.  Of  course,  a 
large  part  of  the  public  domain  ought  to  be  sold,"  and  he 
thought  in  "large  tracts." 

He  stated  also  that  mining  and  timber  could  be  developed 
by  franchises,  and  that  a  mining  law  would  be  necessary, 
but  that  franchise  and  law  would  be  nothing  unless  there 
was  granted  to  the  corporation  "the  control  of  title  to  cer- 
tain mineral  lands." 

He  testified  that  American  prospectors  had  been  in  the 

islands,  and  were  increasing;  and  "they  go  every^vhere 

They  are  generally  from  the  volunteers  who  have  been 
through  the  country,  and  who,  being  confident  of  success  in 
developing  the  mining  resources,  are  waiting  ver}'  patiently 
— I  use  the  expression  with  deference — for  a  law  that  will 
enable  them  to  get  the  benefit  of  their  discoveries  and  their 
risks  in  going  through  these  mountains  and  finding  claims." 

The  extent  of  the  opportunity  is  shown  by  Governor  Taf  t's 
testimony,  that  there  are  in  the  islands  about  siKty  to  sixty- 
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five  million  acres  of  agricultural  land,  and  only  five  million 
acres  under  individual  ow.nership;  and»thfe  'nattire  of  our 
claim  is  shown  by  Senator  Lodge's  remAfk' when  this  testi- 
mony was  given :  .    •   / 

*'The  great  mass  of  tends  of  all  kinds  are  public  lands, 
which  were  crown  lands  under  Spain,  and  are  now  lands  of 
the  United  States." 

Governor  Taft  concluded :  **We  want  to  make  it  profitable 
for  men  to  go  there,  so  that  they  shall  invest  capital  and 
develop  the  country.  On  the  other  hand,  we  do  not  want 
to  give  to  corporations  or  any  set  of  men  such  control  over 
the  available  land  of  the  islands  that  they  shall  own  not  only 
the  land,  but  shall  own  the  people  on  it;  and  that  is  the 
danger  in  the  Philippine  Islands." 

The  annual  report  of  the  Philippine  Commission  just  pub- 
lished goes  farther,  and  would  repeal  the  restrictions  im- 
posed by  Congress  only  last  summer.  They  say:  "Another 
matter  which  we  desire  to  call  to  your  attention,  and  through 
you,  if  it  meets  with  your  approval,  to  that  of  Congress,  is 
the  burdensome  restrictions  upon  the  investment  of  capital 
in  lands  and  in  mines  in  these  islands.  As  the  government 
owns  65,000,000  of  acres  out  of  70,000,000  in  the  archipel- 
ago, there  is  substantially  no  danger  that  the  ownership  of 
land  here  can  be  centered  in  a  few  individuals  or  corpora- 
tions, if  the  amount  owned  by  any  one  individual  owner  or 
corporation  is  limited  by  law  to  20,000  or  25,000  acres. 

*'The  requirement  that  no  corporation  shall  own  more  than 
2,500  acres  stops  absolutely  the  investment  of  new  capital  in 
the  sugar  industry  and  in  the  tobacco  industry.  It  takes 
away  any  hope  of  bringing  prosperity  to  these  islands  by  the 
extending  of  the  acreage  in  the  cultivation  of  these  two  im- 
portant products  of  the  archipelago.  It  very  much  inter- 
feres with  the  investment  of  capital  in  railroad  enterprises. 
because  they  are  naturally  connected  with  the  possibilities  of 
transportation  of  sugar  and  tobacco  from  the  interior  to 
seaports." 
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TUc^ris  no  doubt  what  all  this  means.  No  one  suggests 
that  these-iajds.a^e  held  by  the  United  States  in  trust  lor 
the  Filipinos,  *2fndr  to'  be  developed  for  them  and  by  them. 
They  are  the  property  ^f -the  United  States,  to  be  used  so 
that  Americans  can  make^men^y.--  How  will  the  Filipinos 
benefit  by  this  development  ? 

Is  it  suggested  that  this  influx  of  American  capital  wir 
create  a  demand  for  their  labor  ?  The  answer  is  found  in 
the  recommendations  of  Professor  Jenks  to  the  War  De- 
partment, just  published.  The  claim  is  loudly  made  among 
the  exploiters  that  Filipino  labor  is  worthless ;  and,  dealing 
with  this  question,  Mr.  Jenks  says : 

'*It  is,  then,  possibly,  fair  to  say  that  of  the  ordinary  Fili- 
pino laborers  a  certain  percentage  may  be  secured  who  will 
work  faithfully  and  well,  provided  good  wages  are  paid,  and 
provided  they  are  handled  by  an  employer  with  firmness  and 
skill. 

'*There  are,  however,  not  enougli  Filipinos  who  can  be 
secured  in  the  city  or  from  the  provinces  to  do  an^-thing  like 
the  amount  of  work  required  to  develop  the  resources  of  the 
island  as  rapidly  as  is  desirable.  Doubtless  some  of  the 
American  and  European  employers  of  labor  in  Manila  who 
are  raising  the  greatest  outcry  regfarding  the  scarcity  and 
worthlessness  of  Filipino  labor,  and  who  are  demanding  that 
the  Chinese  be  admitted,  are  wishing  mainly  to  cut  down 
wages  and  secure  cheap  labor.  To  assume  that  this  desire, 
however,  is  the  only  one  which  leads  to  the  demand  for 
Chinese  labor,  is  to  misjudge  the  facts." 

His  recommendation  is  that  the  Philippine  Commission 
be  empowered  to  permit  the  importation  by  employers  of 
Chinese  laborers  under  contract  for  three  years,  the  em- 
ployers to  provide  lodging  and  food,  and  to  return  the 
laborer  to  China  at  the  end  of  the  time.  Under  no  cir- 
cumstances are  they  to  leave  their  district  of  residence  or  to 
settle  in  the  country.  The  Commission  in  its  report,  while 
saying  that,  as  conditions  improve,  **the  supply  and  efficiency 
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of  the  Filipino  laborers  will  become  much  more  satisfac- 
tory," yet  asks  for  power  to  admit  a  limited  number  of 
Chinese,  under  such  restrictions  as  the  Commission  may  im- 
pose. This  is  clearly  an  entering  wedge,  which  will  be 
driven  farther  as  capital  flows  in  and  grows  stronger.  The 
demand  comes  from  Americans  and  foreigners,  not  from 
Filipinos. 

Can  any  one  fail  to  see  the  inevitable  effect  of  such  a  de- 
velopment? We  who  claim  that  only  a  sense  of  duty  to 
these  people  kept  us  in  the  Philippine  Islands  propose  now 
to  introduce  Chinamen,  who  are  virtually  slaves,  in  com- 
petition with  native  citizens,  who  require  "good  wages." 
General  MacArthur  appreciated  the  danger  of  such  a  policy, 
and  from  his  last  report  I  quote : 

"Indications  are  apparent  of  organized  and  systematized 
efforts  to  break  down  all  barriers  with  a  view  to  unrestricted 
Chinese  immigration  for  the  purpose  of  quick  and  effective 
exploitation  of  the  islands, — a  policy  which  would  not  only 
be  ruinous  to  the  Filipino  people,  but  would  in  the  end  surely 
defeat  the  expansion  of  American  trade.  ...  In  this  con- 
nection it  may  not  be  improper  to  state  that  one  of  the  great- 
est difficulties  attending  military  efforts  to  tranquilize  the 
people  of  the  archipelago  arises  from  their  dread  of  sudden 
and  excessive  exploitation,  which,  they  fear,  would  defraud 
them  of  their  natural  patrimony,  and  at  the  same  time  rele- 
gate them  to  a  status  of  social  and  political  inferiority.  .  .  . 
If  a  spirit  of  Philippine  speculation  should  seize  the  public 
mind  in  the  United  States,  and  be  emphasized  by  means  of 
grants,  concessions,  and  special  franchises  for  the  purpose  of 
quick  exploitation,  the  political  situation  and  permanent  in- 
terests of  all  concerned  might  be  seriously  jeopardized.*' 

Governor  Taft  admitted  that  the  Filipinos  who  support 
the  United  States  are  all  very  much  opposed  to  Chinese  im- 
migration, and  that  the  fear  of  this  and  the  belief  that  the 
United  States  want  the  islands  for  exploitation  was  one  great 
obstacle  to  pacification.     Are  not  the  Filipinos  right;  and 
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are  they  reassured  by  the  statement  of  Governor  Taft,  that 
franchises  should  be  granted  to  Americans,  followed  by  the 
act  of  Congress  which  gave  the  Commission  power  to  grant 
them? 

Let  a  Filipino  speak  for  his  countrymen.  When  asked  if 
they  would  object  to  the  sale  of  lands  and  franchises,  he 
answered  Senator  Carmack : 

**Most  assuredly  they  would.  Until  the  Filipinos  have  at 
least  internal  control  of  their  own  affairs,  it  would  be  a  most 
improper  thing  to  alienate  the  public  lands  or  to  dispose  of 
franchises  to  foreign  capitalists.  Under  present  conditions, 
when  the  Filipinos  are  impoverished  by  six  years  of  war. 
when  their  crops  and  towns  have  been  destroyed,  and  when 
their  working  animals  have  almost  all  died  of  rinderpest,  it 
would  be  most  unfair  to  the  Filipinos  to  compel  them  to  com- 
pete with  foreign  capitalists  in  the  purchase  of  public  lands 
and  franchises.  The  foreign  capitalist  could  in  every  case 
outbid  the  native;  and  the  result  would  be  another  and  a 
worse  Ireland,  with  everything  of  value  in  the  hands  of 
absentees,  whose  only  interest  in  the  country  would  be  what 
profits  could  be  squeezed  out  of  it." 

Is  this  the  language  of  a  man  so  savage  or  uncivilized  as 
to  lack  the  capacity  for  self-government?  How  many 
American  voters  could  make  a  better  statement  ? 

We  exclude  the  Chinese  from  our  own  land  lest  they  in- 
jure our  citizens.  It  is  proposed  that  we  subject  our  help- 
less dependants  to  a  competition  which  we,  a  race  of  superior 
men,  are  afraid  to  encounter.  American  capital  is  to  con- 
trol lands,  mines,  forests,  and  public  franchises.  Chinese 
labor  is  to  do  the  work ;  and  the  resources  which  belong  to 
the  Filipinos, — ^"their  patrimony,"  to  quote  General  Mac- 
Arthur, — which  we  should  hold  in  trust  for  them,  will  be 
used  to  enrich  us,  while,  strangers  in  their  Oivn  land,  they 
are  pushed  to  the  wall.  Between  the  upper  and  nether  mill- 
stones of  foreign  capital  and  foreign  labor  they  will  be 
crushed.     What  will  be  their  future  when  the  resources  of 
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65,000,000  acres  are  controlled  by  foreigners?  How  long 
can  they  retain  the  little  land  which  they  now  own  against 
such  competition  ?  We  know  how  hard  it  is  for  us  here  in 
America  to  resist  the  encroachments  of  capital,  which  by 
bribing  our  legislative  bodies  controls  our  public  services 
and  obtains  special  privileges,  and  which  buys  seats  in  the 
Senate,  foreign  missions,  nominations,  and  elections.  We 
see  in  Pennsylvania  how  it  breaks  the  laws  intended  to  re- 
strain it,  and  how  it  deals  with  its  laborers.  If  we  have 
bonds  or  shares  in  great  corporations,  we  have  learned  that 
they  do  not  respect  their  contracts,  and  that  a  minority  in- 
terest has  no  rights  which  a  majority  is  bound  to  respect. 
If  these  things  are  done  here  against  us  who  vote  and  can 
make  or  unmake  our  rulers,  what  will  be  done  in  distant 
Luzon  against  a  race  whcnn  we  call  inferior,  and  which  will 
have  no  vote  and  no  power  to  resist  the  oppression  of  foreign 
interests  ? 

This  policy  is  not  prompted  by  duty.  This  is  not  "benev- 
olent assimilation :"  it  is  pure  greed.  It  recalls  the  words  of 
Sir  Thomas  More,  quoted  by  Mr.  Hobson :  "Everywhere  do 
I  perceive  a  certain  conspiracy  of  rich  men  seeking  their  own 
advantage  under  the  name  and  pretext  of  the  Common- 
wealth." When  men  tell  us  that  we  must  not  "haul  down 
the  flag,"  can  we  fail  to  recall  Cecil  Rhodes'  remark  that  his 
country's  flag  was  "the  greatest  commercial  asset  in  the 
world  ?"  In  the  avowed  purpose  to  govern  the  Philippines 
in  our  own  interest  "firsf^  is  found  one  reason  why  our  rule 
will  injure,  and  not  benefit  them.  The  words  I  have  quoted 
from  Mill  exactly  fit. 

Our  Government  will  not  Elevate  the  People. 

It  is  equally  apparent  that  the  second  condition  of  good 
government  will  be  lacking.  The  purpose  of  our  govern- 
ment will  not  be  to  develop  the  Filipino  people,  using  their 
resources  in  trust  for  that  purpose,  but  to  develop  mines  and 
forests ;  not  to  make  men,  but  to  make  dollars.     That  is  to 
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be  the  primary  object  of  our  policy.  We  may  talk  about 
educating  them,  civilizing  them,  elevating  them;  but  these 
are  general  phrases  by  which  we  deceive  ourselves  and 
others.  "Where  our  treasure  is,  there  will  our  heart  be 
also."  What  we  really  want  is  the  money.  We  wish  in  a 
languid  way  to  improve  the  Filipinos ;  but  those  who  desire 
this,  amid  their  cares  in  this  country,  will  not  give  more  than 
an  occasional  thought  to  these  remote  people,  while  those 
who  want  wealth  will  give  all  their  time  and  energj*  to  the 
pursuit,  and  the  latter  will  control  our  policy. 

But,  granting  that  we  are  in  earnest,  our  whole  theor)^  of 
educating  and  civilizing  the  Filipinos  is  mistaken.  We  find 
a  people,  in  the  first  place,  largely  Christian.  Governor 
Taft,  before  the  Senate  Committee,  said:  "The  Christian 
persons  amount  to  something  over  6,000,000,  perhaps 
6,000,000.  The  estimate  has  been  made — a  very  poor  esti- 
mate— that  there  are  from  1,500,000  to  2,000,000  of  the 
non-Christian  tribes,  and  the  rest,  to  make  up  eight  or  nine 
millions,  have  been  estimated  as  Moros.  It  is  the  Chris- 
tians, certainly,  who  have  carried  on  the  insurrection." 

Senator  Lodge,  in  a  report  from  his  committee,  made  the 
proportion  of  Christians  larger, — some  6,250,000  out  of 
7,000,000. 

Questioned  as  to  the  education  of  the  Filipinos,  Governor 
Taft  told  the  committee  that  he  did  not  know  what  propor- 
tion of  the  people  could  read  and  write,  but  the  Spaniards 
thought  that  between  five  and  seven  per  cent,  of  the  entire 
population  could  speak  Spanish.  "The  great  majority  do 
not  either  read  or  write  any  language  at  all." 

On  the  other  hand,  an  article  sent  to  the  Senate  by  Sec- 
retary Root,  and  said  to  have  been  compiled  in  the  Division 
of  Insular  Affairs  from  standard  works  and  the  records  of 
the  Department,  supplemented  by  the  personal  experience  of 
returning  officers,  "states  that  'most  of  them  [the  Tagals], 
both  men  and  women,  can  read  and  write.*  " 

Governor  Taft  further  said,  "Among  the  educated  classes 
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there  is,  undoubtedly,  a  pride  in  their  own  people,  and  a 
desire  that  their  own  people  shall  progress.  .  .  .  And  that 
pride  in  town  and  pride  in  province  and  pride  in  their  people, 
as  a  people,  and  their  love  of  education  and  their  desire  to  be 
educated,  constitute  the  hope  of  success  of  what  we  are  doing 
there."  He  also  said  **that  for  three  hundred  years  they 
have  been  educated  in  the  Christian  religion.'* 

President  Schurman,  as  the  Chairman  of  the  first  Philip- 
pine Commission,  had  excellent  opportunities  to  study  this 
people;  and  he  described  them  in  May  last  as  *'the  6,500,000 
civilized  and  Christianized  Filipinos  of  Luzon  and  the  Vis- 
ayas,"  and  denounced  the  policy  which  would  retain  them, 
on  the  ground  of  advantage  to  the  United  States,  as  "a 
brutal  outrage  on  6,500,000  brother  men  and  fellow-Chris- 
tians." In  the  same  address  he  said  that  **nothing  could 
more  unhappily  describe  .  .  .  these  people  than  the  word 
*tritte,'  "  and  added,  *'Let  us  drop  so  misleading  a  term,  and 
speak  of  them  as  communities,  and  let  us  call  the  aggregate 
of  these  communities  the  Philippine  nation." 

Senator  Hoar  is  a  student  of  history,  and  as  competent  as 
any  statesman,  living  or  dead,  to  judge  of  education  and 
civilization.  He  has  given  his  best  consideration  to  the 
Philippine  question,  and  he  said  that  **the  Filipino  leaders 
and  the  Filipino  people  have  shown  themselves  under  diffi- 
cult and  trying  conditions  as  fit  for  freedom  and  self-govern- 
ment as  any  people  south  of  us  on  the  American  Continent 
from  the  Rio  Grande  to  Qipe  Horn.  I  believe,  if  we  had 
dealt  with  them  as  it  seems  to  me  we  ought  to  have  dealt 
with  them,  they  would  have  established  their  nation  in  con- 
stitutional liberty  much  more  rapidly  than  has  been  done  by 
any  Spanish-speaking  people.  .  .  .  They  had  an  excellent 
Constitution.  They  had  a  Congress ;  they  had  Courts ;  they 
had  a  President ;  they  had  a  Cabinet.  .  .  .  They  had  news- 
papers, schools,  literature,  statesmen.  .  .  .  The  State  papers 
which  these  people  have  issued  show  a  high  degree  of  intel- 
ligence." 
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Such  are  the  people  whom  we  are  undertaking  to  remake. 
We  find  them  all  speaking  a  language  of  their  own,  and  we 
begin  our  attempt  to  improve  them  by  trying  to  cure  then: 
of  their  mother  tongue  and  make  them  leam  English.  Lan- 
guage is  not  education.  It  is  a  tool  by  which  men  get  edu- 
cation. Knowing  nothing  about  their  tool,  we  insist  that 
they  shall  abandon  it,  and  adopt  ours  as  the  first  step  toward 
learning;  and,  when  we  remember  how  few  of  the  teachers 
speak  any  language  but  English,  we  can  guess  how  slow  the 
progress  is.  Instead  of  reaching  them  through  their  own 
schools  and  their  own  teachers,  we  would  throw  away  their 
whole  system,  and  extemporize  one  of  our  own  at  their 
expense.  President  Schurman  has  characterized  the  at- 
tempt as  "a  crime  against  nature,"  but  it  is  typical  of  our 
whole  attitude.  Even  among  our  own  young  men  sprung^ 
from  the  same  race  we  have  learned  to  recognize  radical 
differences.  We  no  longer  require  them  all  to  pursue  the 
same  studies,  but  we  let  them  elect  widely  divergent  courses. 
Between  races  the  differences  are  as  ineffaceable  as  between 
the  oak  and  the  palm.  Civilization  for  each  race  means  the 
development  of  its  powers  along  the  lines  fixed  by  its  nature. 
The  Chinese  mandarin  is  an  absolutely  different  creature 
from  the  English  nobleman,  but  both  may  be  equally  civil- 
ized. We  in  our  ignorance  are  trying  to  make  Filipinos  into 
Americans  instead  of  trying  to  make  them  better  Filipinos. 

The  experiment  has  been  tried  by  other  nations,  and  never 
with  success.  In  India  the  Mahommedans  make  many  con- 
verts where  the  Christian  missionaries  make  few.  Let  Mr. 
Townsend  tell  the  reason : 

**The  missionary  never  becomes  an  Indian  or  anything 
which  an  Indian  could  mistake  for  himself.  .  .  .  He  under- 
stands no  civilization  not  European ;  and  by  unwearied  ad- 
monition, by  governing,  by  teaching,  by  setting  up  all  man- 
ner of  useful  industries,  he  tries  to  bring  them  up  to  his 
narrow  ideal.  .  .  .  There  is  the  curse  of  the  whole  system, 
whether  of  missionary  work  or  of  education  in  India.     The 
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missionary,  like  the  educationist,  cannot  resist  the  desire  to 
make  his  pupils  English,  to  teach  them  English  literature, 
English.science,  English  knowledge,  often  .  .  .  through  the 
medium  of  English  alone.  .  .  .  The  result  is  that  the  mis- 
sionary becomes  an  excellent  pastor  or  an  efficient  school- 
master, and  that  his  converts  .  .  .  become  in  exact  propor- 
tion to  his  success  a  hybrid  caste  not  quite  European,  not 
quite  Indian,  with  the  originality  killed  out  of  th^m,  with 
self-reliance  weakened,  with  all  mental  aspirations  wrenched 
violently  in  a  direction  which  is  not  their  own.  .  .  .  Natives 
of  India,  when  they  are  Christians,  will  be  and  ought  to  be 
Asiatics  still, — ^that  is,  as  unlike  English  rectors  or  English 
Dissenting  ministers  as  it  is  possible  for  men  of  the  same 
creed  to  be ;  and  the  effort  to  squeeze  them  into  these  moulds 
not  only  wastes  power,  but  destroys  the  vitality  of  the  origi- 
nal material.     Mahommedan  proselytism  succeeds  in  India 
because  it  leaves  its  converts  Asiatic  still.     Christian  prose- 
lytism fails  in  India  because  it  strives  to  make  of  its  converts 
English  middle-class  men.     That  is  the  truth  in  a  nutshell, 
whether  w^e  choose  to  accept  it  or  not  ?"* 

The  advocates  of  the  new  policy  tell  us  that  we  have  the 
exp)erience  of  other  nations  to  guide  us ;  but  they  have  not 
taken  the  pains  to  see  what  that  experience  has  taught.  If 
I  may  revert  to  my  humble  metaphor,  it  has  taught  nothing 
more  clearly  than  that  you  cannot  turn  a  palm  into  an  oak, 
though  you  may  easily  spoil  the  palm  in  the  attempt. 

Americans  and  Filipinos  have  no  Mutual  Sympathy. 

The  third  condition  of  success  also  is  wanting.  Mutual 
understanding,  respect,  and  sympathy  do  not  exist,  and 
never  can  exist,  between  us  and  our  Asiatic  subjects. 

We  went  into  the  Spanish  War  as  a  people  with  profes- 
sions of  unselfish  zeal  for  humanity.  In  the  words  of  Presi- 
dent McKinley  to  the  ambassadors  of  the  various  European 

*  ••Asia  and  Europe,"  pp.  78.  79,  81. 
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powers,  we  hoped  that  the  world  would  appreciate  our  ''dis- 
interested and  unselfish  endeavors  to  fulfil  a  duty  to  human- 
ity by  ending  a  situation  the  indefinite  prolongation  of  which 
has  become  insufferable." 

The  Filipinos,  trusting  not  only  in  these  assurances,  but  in 
our  record  as  the  sincere  friends  of  the  oppressed  every- 
where, hailed  us  as  deliverers.  The  proclamation  of  their 
leaders,  sent  to  Luzon  before  our  squadron,  showed  their 
faith:  "Compatriots,  Divine  Providence  is  about  to  place 
independence  within  our  reach.  .  .  .  There  where  you  see 
the  American  flag  flying,  assemble  in  niunbers.  They  are 
our  deliverers!"  And  on  May  24,  1898,  ere  the  echoes  of 
Dewey's  cannon  had  died  away,  Aguinaldo's  proclamation 
gave  additional  assurance:  ^'Filipinos,  the  great  nation. 
North  America,  cradle  of  liberty,  and  friendly  on  that  ac- 
count to  the  liberty  of  our  people,  .  .  .  has  come  to  mani- 
fest a  protection  which  is  disinterested  toward  us.  consider- 
ing us  with  sufficient  civilization  to  govern  by  ourselves  this 
our  unhappy  land."  Must  there  not  always  be  a  profound 
pathos  in  these  words  to  any  one  who  reads  the  story  of  the 
Filipino  tragedy? 

Their  expectations  were  encouraged,  after  General  Mer- 
ritt's  arrival,  by  his  proclamation:  "The  American  people 
do  not  come  here  to  make  war  upon  any  party.  It  proclaims 
itself  merely  the  champion,  the  liberator  of  people  oppressed 
by  bad  government  of  Spaniards." 

It  is  needless  to  recall  how  the  Filipinos  organized  their 
army,  and  before  any  American  soldiers  landed  in  Luzon  ex- 
pelled the  Spaniards  from  every  part  of  the  islands  except 
Manila,  capturing  many  and  holding  them  as  prisoners  with 
other  Spaniards  delivered  to  them  by  Admiral  I>ewey.  The 
story  of  their  part  in  the  campaign  against  Spain,  as  well  as 
any  discussion  of  their  relations  with  our  commanders,  is 
foreign  to  my  immediate  purpose.  I  only  wish  to  make  it 
clear  that  at  the  outset  we  found  in  the  Filipinos  enthusias- 
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tic  friends,  and  that  our  feeling  toward  them  was  not  the 
result  of  any  hostility  on  their  part. 

The  opinions  formed  by  our  representatives  were  favora- 
ble to  them.     Thus  Admiral  Dewey  on  June  27  cabled : 

"In  my  opinion,  these  people  are  far  superior  in  their 
intelligence  and  more  capable  of  self-government  than  the 
natives  of  Cuba;  and  I  am  familiar  with  both  races." 

General  Merritt,  on  his  arrival  in  Paris  in  October,  1898, 
was  reported  as  saying : 

"The  Filipinos  impress  me  very  favorably.     I  think  great 

injustice  has  been  done  the  native  population They  are 

more  capable  of  self-government  than,  I  think,  the  Cubans 
are.  They  are  considered  to  be  good  Catholics.  They  have 
lawyers,  doctors,  and  men  of  kindred  professions,  who  stand 
well  in  the  community,  and  bear  favorable  comparison  with 
those  of  other  countries.  They  are  dignified,  courteous,  and 
reserved." 

John  Barrett,  our  Minister  to  Siam,  saw  the  government 
organized  by  the  Filipinos  in  operation  and  described  it  as 
"a  government  which  has  practically  been  administering  the 
affains  of  that  great  island  [Luzon]  since  the  American  pos- 
session of  Manila,  and  which  is  certainly  better  than  the  for- 
mer administration.  It  has  a  properly  formed  Cabinet  and 
Congress,  the  members  of  which  in  appearance  and  manner 
would  compare  favorably  with  Japanese  statesmen."  *'The 
Congfressmen,  whose  sessions  I  repeatedly  attended,  con- 
duected  themselves  with  great  deconun,  and  showed  a  know- 
ledge of  debate  and  parliamentary  law  that  would  not 
compare  unfavorably  with  the  Japanese  Parliament.  The 
executive  portion  of  the  government  was  made  up  of  a  min- 
istry of  bright  men,  who  seemed  to  understand  their  respec- 
tive positions,"  while  among  Aguinaldo's  advisers  were 
"men  of  acknowledged  ability  as  international  lawyers." 

These  were  the  friendly  and  intelligent  people  with  whom 
our  government  undertook  to  establish  relations.  They 
were  at  home  in  the  country  where  they  and  their  fathers 
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had  lived  for  centuries.  They  understood  their  situation 
and  their  needs,  as  men  understand  subjects  which  they  have 
spent  their  lives  in  studying.  We  were  absolute  strangers, 
representatives  of  a  people  of  whom  very  few,  till  the  victory 
at  Manila,  knew  where  the  Philippine  Islands  were,  much 
less  anything  of  their  people.  Yet  no  sooner  had  we,  with 
their  active  co-operation,  defeated  the  common  enemy  than 
we  proceeded  to  determine  their  future  without  even  con- 
sulting them.  No  sooner  had  our  soldiers  landed  than  the 
Anglo-Saxon  contempt  for  men  of  a  race  and  color  different 
from  our  own,  intensified  in  the  American  by  the  long-estab- 
lished relation  of  master  and  slave  with  the  negro  and  of 
conqueror  with  the  Indian,  began  to  manifest  itself.  Pri- 
vates and  officers  began  to  speak  of  their  allies  as  "niggers" 
or  **Indians,"  and  volumes  of  evidence  would  not  make  their 
feeling  of  contempt  any  clearer  to  you  than  their  use  of  these 
words.  Let  me  add  the  testimony  of  an  intelligent  soldier 
who  was  on  the  spot : 

"The  outrages  committed  against  his  [Aguinaldo's]  peo- 
ple in  Manila  were  as  varied  as  they  were  frequent.  I  have 
seen  drunken  soldiers  kick  Filipinos,  break  beer  bottles  over 
their  heads,  and  knock  them  down  with  their  fists.  I  have 
seen  stands  raided,  and  pedlers  'kangarooed.'  Under  the 
credit  system  that  we  introduced,  bills  were  run  up  under 
false  names ;  and  the  wronged  native,  seeking  redress,  would 
be  sent  from  company  to  company,  only  to  learn  that  no  sucli 
person  was  to  be  found.  Every  bunco  game  known  to  our 
civilization  was  worked  upon  the  natives." 

This  statement  is  abundantly  confirmed  by  the  order  pub- 
lished by  General  Anderson  on  January  28,  1899,  from 
which  I  quote : 

"By  taking  advantage  of  the  ignorance  and  trust  of 
numerous  native  tradesmen  of  Manila,  many  enlisted  men 
of  this  command  have  seriously  impaired  the  reputation  of 
the  citizens  of  the  United  States  for  honesty.  These  un- 
scrupulous men,  instead  of  insuring  the  rights  and  property 
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of  a  defenceless  people  under  their  protection,  have  resorted 
to  a  despicable  species  of  robbery,  more  dangerous  than  loot- 
ing, because  less  open." 

Let  me  quote  a  single  passage  from  many  found  in  official 
orders  before  hostilities  began.  These  words  are  found  in 
an  order  issued  July  6,  1898,  within  a  week  after  our  troops 
landed.  It  calls  attention  to  the  orders  regulating  the  con- 
duct of  "troops  in  campaign,"  and  proceeds  : 

"These  provisions  relate  to  pillaging,  looting,  and  general 
misconduct  in  time  of  war.  They  relate  to  public  as  well  as 
private  property.  The  desecration  of  churches  is  particu- 
larly offensive,  and  will  be  rigorously  punished.  Unlawful 
appropriation  is  theft,  in  war  as  well  as  in  peace;  and  the 
oppression  of  non-combatants  is  cowardly  and  mean.  Such 
conduct  changes  friends  to  enemies." 

If  such  was  the  conduct  of  privates,  what  was  the  course 
of  the  government?  The  Filipinos  sent  an  accomplished 
envoy  to  Washington ;  but  the  government,  though  willing 
to  make  a  treaty  with  the  Sultan  of  the  Sulus,  would  not 
receive  this  ambassador  of  their  most  enlightened  Asiatic  de- 
pendants. The  Filipino  government  sent  representatives  to 
the  Peace  Congress  at  Paris,  but  the  doors  of  the  council- 
room  were  closed  to  them.  We  would  not  even  let  these 
inferior  people  tell  us  what  they  could  of  their  situation  and 
their  wishes. 

General  Merritt  thus  described  his  own  course:  "It  was 
impossible  to  recognize  the  insurgents.  I  made  it  a  point 
not  to  do  so,  as  I  knew  it  would  lead  to  complications.  I 
think  Admiral  Dewey  after  my  arrival  pursued  the  same 
course.  What  was  done  before  is  not  a  matter  upon  which  I 
can  comment.  I  purposely  did  not  recognize  Aguinaldo  nor 
his  troops,  nor  use  them  in  any  way.  Aguinaldo  did  not 
ask  to  see  me  until  ten  days  after  my  arrival.  After  that  I 
was  too  much  occupied  to  see  him." 

It  is  certain  that  our  commanders  ordered  Aguinaldo  to 
withdraw  his  forces,  to  keep  them  within  certain  lines,  and  in 
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various  ways  asserted  '^supremacy"  over  them ;  and  this  atti- 
tude continued  till  hostilities  began.  It  is  certain  that  our 
administration  in  Washington  ignored  the  Filipinos  as  com- 
pletely as  if  they  had  not  existed  in  determining  what  should 
be  done  with  these  thousands  of  islands  and  millions  of 
people.  From  President  to  private  the  attitude  of  our  repre- 
sentatives was  consistent.  It  is  not  my  purpose  to  charac- 
terize it  or  to  question  the  sincerity  of  the  men  who  adopteti 
it.  I  would  only  point  out  how  absolutely  lacking  was  ail 
sympathy  with  or  respect  for  the  Filipinos  on  our  part,  even 
when  they  were  our  friends  and  allies  and  before  there  had 
been  any  conflict  to  create  hatred  and  destroy  all  chance  of 
mutual  understanding. 

Their  struggle  for  (freedom  has  not  brought  us  nearer  to- 
gether. President  Roosevelt,  during  the  campaign  of  1900» 
said  that  to  give  the  Filipinos  "independence  now  would  be 
precisely  like  giving  independence  to  the  wildest  tribe  of 
Apaches  in  Arizona."  It  may  be  said  that  these  words  were 
hastily  uttered  in  a  political  speech ;  but,  none  the  less,  they 
went  all  over  this  country,  and  helped  to  form  the  opinions  of 
many  who  were  glad  to  believe  ill  of  the  people  with  whom 
their  country  was  at  war.  In  his  first  message  to  Congress, 
however,  is  a  very  careful  statement. 

"What  has  taken  us  thirty  generations  to  achieve,  we  can- 
not expect  to  see  another  race  accomplish  out  of  hand,  es- 
pecially when  large  portions  of  that  race  start  very  far  behind 
the  point  which  our  ancestors  had  reached  even  thirty 
generations  ago."  It  is  a  bold  man  who  undertakes  to  say 
what  our  ancestors  were  doing  a  thousand  year  ago,  and  a 
much  bolder  who  says  that  large  portions  of  the  Filipino  race 
are  very  far  behind  the  point  they  had  then  reached. 

The  language,  however,  clearly  indicates  how  far.  below 
the  plane  of  civilization  upon  which  the  President  places  him- 
self and  his  countrymen  are  the  depths  in  which  the  Filipinos 
dwell.  I  need  not  quote  the  Secretary  of  War,  who  attrib- 
utes to  this  people  "the  barbarous  cruelty  common  among 
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uncivilized  races,"  and  describes  them  generally  as  treach- 
erous foes;  but  it  is  a  curious  illustration  of  our  attitude 
toward  them  that  Governor  Taft,  sent  out  to  govern  them, 
never  spoke  to  Agiiinaldo  after  his  capture,  though  his  house 
was  very  near  the  latter^s  place  of  confinement 

Now  let  us  for  a  moment  see  how  the  same  people  are  de- 
scribed by  Captain  Hatch,  of  the  18th  Infantry,  after  serv- 
ing for  more  than  a  year  in  the  islands  and  being  brought  in 
contact  with  thousand  of  the  people.     He  says : 

"The  Filipinos  are  Malays  softened  by  contact  with  the 
Spaniards.  .  .  .  The  Filipino  is  essentially  honest.  .  .  . 
The  Filipinos  are  a  deeply  religious  people.  .  .  .  They  are  a 
temperate,  sober  people.  During  a  year's  residence  among 
them  I  never  saw  a  drunken  Filipino.  They  are  a  cleanly 
people."  They  are  "hospitable,  and  they  are  generous  in 
their  hospitality.  They  are  not  an  ignorant  people.  Their 
intelligence  and  educational  progress  are  apt  to  be  underesti- 
mated because  of  failure  to  understand  them.  Nearly  every 
adult  can  read  and  write  in  the  Tagalo  or  V^iscayan  dialect ; 
while  the  natives  of  the  cities  and  villages,  in  addition,  can 
read  and  write  the  Spanish  language.  Moreover,  most  adults 
know  something  of  arithmetic,  geography,  and  history.  I 
was  surprised  one  day,  in  questioning  the  driver  of  my  quily, 
an  ordinary  poor  boy  of  eighteen,  to  find  that  he  had  studied 
geometry,  and  had  made  very  material  progress. 

**The  Filipinos  are  not  so  much  different  from  other  peo- 
ple. Their  customs,  habits,  hopes,  and  aspirations  are 
deep-seated.  Their  leaders  are  shrewd,  bright  men  of  much 
ability :  the  masses  are  earnest  in  their  loyalty." 

Let  me  add  the  testimony  of  an  American  Congressman, 
Mr.  Shafroth,  who  visited  the  islands : 

"The  general  impression  exists  among  many  Americans 
that  the  Philippine  people  are  savages.  A  visit  to  the  islands 
will  certainly  dispel  any  such  delusion.  .  .  . 

"When  I  find  behind  the  prescription  desks  of  the  numer- 
our  drug  stores  of  the  islands,  even  when  kept  by  Americans 
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and  Englishmen,  Filipinos  compounding  medicines  taken 
from  bottles  labelled  in  Latin ;  when  I  see  behind  the  counter 
of  banks  having  large  capital  natives  acting  as  book-keepers 
and  as  receiving  and  paying  tellers;  when  I  find  them  as 
merchants  and  clerks  in  almost  all  lines  of  business,  as  tele- 
graph operators  and  ticket  agents,  conductors  and  engineers 
upon  railroads,  and  as  musicians  rendering  upon  almost  all 
instruments  high-class  music ;  when  I  am  told  that  they  alone 
make  the  observations  and  intricate  calculations  at  the  Ma- 
nila ovservatory,  and  that  prior  to  the  insurrection  there  were 
2,100  schools  in  the  islands  and  5,000  students  in  attendance 
at  the  Manila  University ;  when  I  find  the  better  class  living 
in  good,  substantial,  and  sometimes  elegant  houses,  and 
many  of  them  pursuing  professional  occupations, — I  cannot 
but  conclude  that  it  is  a  vile  slander  to  compare  these  people 
to  the  Apaches  or  the  American  Indians.  .  .  . 

**The  best  evidence  of  the  ability  of  the  Philippine  people 
to  govern  themselves  is  that  they  possess  a  large  intelligent 
class,  thoroughly  identified  in  interest  with  the  islands,  and 
capable  of  administering  good  government.  The  Civil  Com- 
mission has  recognized  this  ability  by  recently  adding  three 
native  meml:)ers  to  that  governing  body ;  by  appointing  three 
Filipino  Judges  of  the  Supreme  Court;  by  selecting  about 
half  of  the  Judges  of  the  first  instance  and  nearly  all  the 
Governors  of  the  provinces  from  that  race;  and  by  appoint- 
ing a  Solicitor  General  and  many  other  officers  from  the 
natives.  Are  these  officials  not  in  the  governing  business, 
and  do  they  not  perform  their  work  as  well  as  the  Ameri- 
cans ?  Is  it  possible  that  they  are  capable  of  governing  be- 
cause they  were  appointed  by  the  representatives  of  a  distant 
nation  ?  Would  they  lose  that  ability  if  elected  or  chosen  by 
properly  constituted  authority  of  their  own?  In  the  latter 
event  they  would  make  far  better  officers',  because  they  would 
consult  only  the  hiterest  of  their  own  people  instead  of  that 
of  a  nation  7,000  miles  away." 

Between  the  President's  conception  of  the  people  whom  he 
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rules  and  this  picture  painted  by  American  eye-witnesses 
there  is  a  great  gulf.  Both  sides  may  be  honest ;  both  can- 
not be  right.  If  the  eye-witnesses  happen  to  be  right,  what, 
think  you,  is  the  chance  of  our  successfully  governing  such  a 
people  as  they  describe  upon  the  theory  of  that  people's 
nature  and  condition  which  the  President  entertains?  Entire 
ignorance  or  radical  misconception  of  his  subjects  will  insure 
conspicuous  failure  on  the  part  of  the  ruler,  whether  native 
or  foreig^i. 

They  have  no  Constitutional  Rights. 

Let  us  now  pass  to  two  other  conditions  of  good  govern- 
ment which  do  not  exist  in  the  Philippine  Islands  or  any  of 
our  insular  dependencies.  The  first  is  a  constitutional  re- 
straint on  arbitrary  power.  The  essence  of  constitutional 
liberty  is  the  protection  of  the  individual  man  against  his 
government.  Against  a  foreign  oppressor,  men  rely  on 
armies  and  navies ;  but  against  domestic  tyranny  they  raise 
the  shield  of  a  Constitution.  We  are  apt  to  say  that  consti- 
tutional liberty  is  an  Anglo-Saxon  invention.  Let  us  grant 
this,  and  then  realize  that  its  safeguards  were  devised  to 
protect  Anglo-Saxons  against  Anglo-Saxons.  Charles  I. 
was  as  good  an  Englishman  as  Cromwell.  James  II.  was  a 
better  Englishman  than  William  III.  The  English  Consti- 
tution has  grown  up  through  the  efforts  of  English  subjects 
to  restrain  English  kings.  American  Constitutions  have 
been  framed  to  prevent  American  Presidents,  Governors, 
Judiges,  and  Legislatures  from  oppressing  American  citi- 
zens. Great  as  is  our  confidence  in  each  other,  there  is  no 
American  living  who  would  surrender  his  constitutional 
rights,  or  be  content  that  his  liberty  or  his  property  should 
be  at  the  mercy  of  any  other  Americans.  What  laborer 
would  feel  safe  if  his  hours  and  wages  could  be  fixed  by  a 
Legislature  controlled  by  capital?  What  capitalist  would 
invest  in  a  State  where  nothing  restrained  a  Legislature  of 
la]x)rers  from  destroying  his  investment? 
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If  the  citizen  of  Massachusetts  needs  protection  against 
his  own  fellow-citizens,  if  the  American  people  dare  not  give 
their  President  and  their  Congress  power  unfettered  by  a 
Constitution,  is  it  not  too  clear  for  argument  that  the  shield 
of  a  Cbnstitution  is  far  more  needed  by  the  Filipinos?  The 
Congress  which  controls  their  government  is  composed  of 
men  who  do  not  know  them,  and  who  meet  thousands  of 
miles  from  their  country.  Their  Governors,  who  may  be 
selected  for  other  reasons  than  honesty  or  capacity,  do  not 
stay  long  enough  to  really  know  them.  Both  Congress  and 
Governors  regard  them  as  their  inferiors,  and  have  nothing 
to  fear  from  their  disapproval,  since  they  have  neither  vote 
nor  representative.  If  Americans  cannot  be  trusted  with 
arbitrary  power  over  us  at  home,  they  cannot  be  trusted  with 
it  out  of  sight  and  over  foreigners. 

There  is  no  Eeeective  Public  Opinion. 

But  a  still  more  important  safeguard  is  lacking.  I  mean 
public  opinion.  This  is  the  great  force  against  which  laws 
and  even  constitutions  are  ineffectual,  and  which  more  than 
either  restrains  the  rulers  of  every  modern  State.  Enlight- 
ened public  opinion  exists  only  w^here  the  public  is  informed 
and  where  it  is  interested.  Neither  knowledge  nor  interest 
sufficient  to  create  an  effective  public  opinion  can  be  relied 
upon  to  control  our  government  in  the  Philippines. 

Dealing  first  with  knowledge,  what  has  been  our  experi- 
ence in  the  past  ? 

In  considering  this,  we  must  not  forget  that  the  annexa- 
tion of  the  Philipoines,  marking  as  it  did  an  entirely  new 
departure  from  our  previous  policy,  was  a  subject  in  which 
the  American  people  naturally  took  a  deep  interest.  It  had 
never  been  an  issue  in  any  campaign,  and  it  was  quite  uncer- 
tain how  the  people  would  regard  it.  It  was  known  that 
leaders  like  Harrison,  Reed,  Hoar,  Boutwdl  and  many 
others  opposed  it.  It  was  certainly  probable  that  the  voters 
would  be  less  likely  to  favor  it,  if  it  involved  a  war  of  con- 
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quest  over  a  civilized  people,  than  if  it  meant  merely  the 
repression  of  a  few  bandits  who  were  endeavoring  to  thwart 
our  benevolent  purposes  from  motives  of  personal  ambition. 

A  presidential  campaign  was  impending,  and  it  was  impos- 
sible for  men  who  were  candidates  for  re-election  not  to  be 
anxious  about  the  effect  on  the  popular  mind  of  news  from 
the  Philippines.  There  was  certainly  a  strong  motive  on 
the  part  of  both  military  and  civil  authorities  to  make  the 
best  case  for  themselves  possible  r  and  it  must  be  remem- 
bered that  this  motive  will  always  operate,  so  long  as  our 
government  lasts,  no  matter  who  undertakes  to  govern  the 
Philippines. 

Almost  at  the  outset  of  the  military  occupation  a  censor- 
ship was  established  over  the  despatches  from  Manila.  In 
so  far  as  this  was  intended  to  prevent  information  from 
reaching  the  other  side,  it  was  but  one  feature  of  military 
operations ;  but  this  does  not  seem  to  have  been  its  purpose. 
All  the  staff  correspondents  of  American  newspapers  in 
Manila,  eleven  in  number,  on  July  17,  1899,  cabled  to  the 
United  States  a  joint  protest,  in  which  they  stated  that, 
"owing  to  official  despatches  from  Manila  made  public  in 
Washington,  the  people  of  the  United  States  have  not  re- 
ceived a  correct  impression  of  the  situation  in  the  Philip- 
pines. .  .  .  The  censorship  has  compelled  us  to  participate 
in  this  misrepresentation  by  excising  or  altering  uncontro- 
verted  statements  of  facts  on  the  plea,  as  General  Otis  stated, 
that  'they  would  alarm  the  people  at  home'  or  'have  the  peo- 
ple of  the  United  States  by  the  ears.' ''  Two  of  the  signers 
in  letters  subsequently  published  quoted  the  censor  as  saying, 
"My  instructions  are  to  let  nothing  go  that  will  hurt  the 
McKinley  administration." 

These  revelations  caused  a  burst  of  public  indignation, 
which  was  met  on  October  9  by  a  statement  from  the  Adju- 
tant General's  office  that  the  censorship  had  been  abolished. 
After  the  elections  this  was  shown  to  be  false  by  the  censor 
himself,  who  on  December  2  declared  that  the  censorship 


Digitized  by  VjOOQIC 


120  SOUTH  CAROLINA  BAR  ASSOCIATION. 

had  never  been  abolished ;  and  we  have  every  reason  to  be- 
lieve that  it  continues  still. 

The  statement  of  the  correspondents,  never  contradicted, 
shows  that  at  a  very  critical  period  in  our  history  the  truth 
was  kept  systematically  from  the  American  people  lest 
public  opinion  should  be  informed  and  aroused  against  the 
persons  for  the  time  in  power.  Their  fortunes,  not  the  fu- 
ture of  the  country,  controlled  their  action ;  and,  if  the  policy 
which  has  been  pursued  proves  disastrous  to  this  country, 
let  us  not  forget  the  methods  by  which  the  public  was  lulled 
into  acquiescence.  It  is  one  illustration  of  the  way  in  which 
we  may  lose  our  rights,^-our  right  to  know  the  truth  and 
decide  upon  our  own  policy, — ^while  we  think  that  only  the 
rights  of  another  people  are  at  stake. 

Let  me  further  illustrate  my  proposition  by  a  quotation 
from  President  McKinley's  letter  of  acceptance : 

**The  American  people  are  asked  by  our  opponents  to  yield 
the  sovereignty  of  the  United  States  in  the  Philippines  to  a 
small  fraction  of  the  population,  a  single  tribe  out  of  eighty 
or  more  inhabiting  the  archipelago.  We  are  asked  to  trans- 
fer our  sovereignty  to  a  small  minority  in  the  islands  with- 
out consulting  the  majority,  and  to  abandon  the  largest 
portion  of  the  population,  which  has  been  loyal  to  us,  to  the 
cruelties  of  the  guerilla  insurgent  bands." 

Yet  the  President's  chosen  representative,  Mr.  Schurman. 
knew  and  about  the  same  time  publicly  stated  that,  while  he 
had  gone  to  the  Philippines  with  the  theory  that  the  people 
were  divided  into  tribes,  he  discovered  that,  while  Spain 
three  hundred  years  ago  found  "tribal  Indians  governed  by 
their  chieftains,  .  .  .  these  hereditary  chieftains  had  every- 
where disappeared.  .  .  .  Spanish  dominion  in  the  course  of 
three  centuries  made  itself  completely  effective  among  the 
6,500,000  of  Filipinos,  .  .  .  the  vast  majority  of  the  people 
of  the  Philippine  Islands."  And  in  July  of  the  present  year 
at  West  Point  Secretary  Root  said  of  the  army,  "In  the 
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Philippines  it  has  put  down  an  insurrection  of  7,000,000 
people." 

How  completely  are  these  last  statements  at  variance  with 
President  McKinley's  assumption!  The  American  people 
believed  President  McKinley,  yet  Secretary  Root's  statement 
is  true. 

I  will  not  dwell  upon  reports  as  to  the  probable  length 
of  the  contest,  the  weakness  of  the  Filipinos,  or  the  humanity 
of  our  methods,  which  have  been  proved  completely  false  by 
the  facts  now  admitted,  but  which  did  their  duty  as  soporifics 
to  the  American  conscience  at  critical  moments.  Let  me 
turn  at  once  to  very  recent  statements  as  to  the  conditions 
which  now  prevail. 

The  President  on  November  19,  at  Memphis,  used  the  fol- 
lowing language : 

"Again,  a  disease  like  the  cattle  plague  may  cause  in  some 
given  provinces  such  want  that  a  part  of  the  inhabitants  re- 
vert to  their  ancient  habit  of  brigandage.  But  the  islands 
have  never  been  as  orderly,  as  peaceful,  or  as  prosperous  as 
now." 

Yet,  in  his  annual  report.  Secretary  Root  says  that  "the 
ills  which  have  recently  befallen  the  people  of  the  islands  call 
for  active  and  immediate  measures  of  relief.  The  people  of 
a  country  just  emerging  from  nearly  six  years  of  devastating 
warfare,  during  which  productive  industry  was  interrupted, 
vast  amounts  of  property  were  destroyed,  the  bonds  of  social 
order  were  broken,  habits  of  peaceful  industry  were  lost, 
and  at  the  close  of  which  a  great  residuum  of  disorderly 
men  were  left  leading  a  life  of  brigandage  and  robbery,  had 
a  sufficiently  difficult  task  before  them  to  restore  order  and 
prosperity.  In  addition  to  this,  however,  the  people  of  the 
Philippine  Islands  have  within  the  past  year  been  visited  by 
great  misfortunes.  The  rinderpest  has  destroyed  about 
ninety  per  cent,  of  all  their  carabaos,  leaving  them  without 
draft  animals  to  till  their  land  and  aid  in  the  ordinary  work." 
The  "surra"  has  killed  and  is  killing  their  horses.     "The 
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rice  crop  has  been  reduced  to  25  per  cent  of  the  ordinarN- 
crop."  A  plague  of  locusts  "has  destroyed  much  of  the 
remaining  25  per  cent.  .  .  .  Cholera  has  raged,  and  is  still 
raging,  throughout  the  island ;"  and  it  is  estimated  that  this 
disease  "will  claim  not  less  than  100,000  victims." 

The  fall  in  the  price  of  silver  has  **bome  heavily  on  the 
commercial  interests  and  on  the  wage-earners."  "The  Com- 
mission has  been  obliged  to  go  out  of  the  islands  and  use  in- 
sular funds  to  buy  over  40,000,000  pounds  of  rice  to  save  the 
people  from  perishing  by  famine,"  while  it  "has  lost  over 
$1,000,000  in  gold  by  the  decline  in  silver.  .  .  .  Agriculture 
is  prostrated,  commerce  is  hampered  and  discouraged." 
Well  did  Mr.  Burritt  Smith  say,  "The  President's  prosperity 
seems  composed  in  nearly  equal  parts  of  pestilence  and 
famine."  But,  seriously,  what  must  we  think  when,  with 
these  conditions  existing,  the  President  can  aver  that  the 
islands  were  never  "as  peaceful  and  prosperous  as  now?" 
The  bare  comparison  of  the  statement  with  the  facts  makes 
argument  superfluous. 

Why  do  I  dwell  on  these  things  ?  Not  to  impugn  the  hon- 
esty of  the  President,  whose  nature  is  combative,  not  judicial, 
but  because  I  would  make  you  realize  the  vital  difference  be- 
tween the  government  of  a  people  by  themselves  and  a  gov- 
ernment of  the  same  people  by  another  naticMi.  A  peo- 
ple who  choose  their  own  rulers  cannot  long  be  deceived  as 
to  their  own  conditions.  They  do  not  take  the  statements 
of  their  rulers  as  necessarily  true.  For  example,  if  our 
agriculture  were  prostrate,  our  commerce  discouraged,  our 
currency  disordered,  our  animals  dying  of  one  disease,  our 
fellow-citizens  of  another,  if  famine  stared  us  in  the  face,  no 
President  would  dare  to  tell  us  that  we  were  prosperous.  No 
official  could  persuade  us  that  coal  is  now  abundant  and 
cheap  in  this  country.  President  Roosevelt  would  waste  his 
words  if  he  told  the  Filipinos  that  they  were  never  so  happy 
and  prosperous  as  now.  The  graves  of  the  dead^  the  an- 
guish of  the  living,  the  desolated  fields,  the  starving  people. 
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rinderpest  and  cholera,  would  answer  him.  This  suffering 
people  could  not  be  deceived ;  but  we,  a  foreign  people,  thou- 
sands of  miles  away,  have  no  personal  knowledge  of  the 
facts.  We  must  rely  on  evidence,  and  we  believe  our  coun- 
tn^men  against  any  Filipino  testimony.  Hence  we  may  be 
deceived,  as  it  is  now  admitted  that  we  have  been  deceived 
at  every  stage  of  this  enterprise. 

This  is  no  new  thing  in  human  history.  You  yourselves 
can  well  recall  the  days  just  after  the  war,  when  you  could 
not  make  us  Northern  men  believe  that  evils  existed  here 
which  you  knew  and  felt.  Your  testimony  was  weighed 
against  that  of  men  sent  here  to  govern  you.  We  said  that 
it  was  the  testimony  of  rebels  against  loyal  men,  of  men 
smarting  from  defeat  and  bitterly  hostile  against  the  agents 
of  a  hated  government ;  and  we  would  not  credit  your  words. 
Yet  you  were  our  brothers ;  you  spoke  our  language ;  your 
habits  of  thought,  your  traditions,  your  blood,  were  ours. 
We  had  a  common  history.  We  were  connected  by  a  thou- 
sand ties  of  kindred  and  friendship  and  business.  Yet  even 
you  found  that  your  just  complaints  fell  on  deaf  ears.  This 
has  been  the  experience  of  men  from  the  dawn  of  history. 

Apply  these  considerations  to  our  case.  The  public  opin- 
ion of  the  Filipinos  is  accurately  informed  as  to  the  facts,  but 
it  is  powerless.  The  Filipino  has  neither  vote  nor  voice. 
The  public  opinion  of  Americans  is  all-powerful;  but  it  is 
ignorant,  and  it  must  remain  so,  for  it  will  receive  no  evi- 
dence from  Filipinos  against  Americans ;  and  the  testimony 
of  Americans  will  always  be  in  their  own  favor. 

Let  me  give  you  another  instance  of  the  difference  be- 
tween the  testimony  of  the  Governors  and  that  of  the  people, 
taken  from  Porto  Rico.  I  have  quoted  the  President's 
words  which  g^ve  the  official  view  of  its  condition.  Against 
it  let  me  place  this  statement  made  very  recently  by  a  nephew 
of  the  Chief  Justice  of  Porto  Rico,  now  a  Senior  in  the  Cor- 
nell Law  School,  in  an  address  to  his  class : 

"Instead  of  autonomy,  which  had  been  conceded  to  us  by 
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Spain,  we  now  have  a  government  which  gives  the  Governor 
more  despotic  powers  than  any  Spanish  militar}"  Governor 
ever  had ;  and  he  exercises  them  to  the  detriment  of  the  peo- 
ple. In  order  that  his  will  may  be  done  and  that  his  power 
may  be  absolute,  Governor  Hunt  supports  the  party  of  the 
minority,  composed  of  American  adventurers  and  native 
renegades,  who  have  no  regard  for  the  welfare  of  thecountr\- 
and  are  ready  to  applaud  as  long  as  they  enjoy  official  pro- 
tection. The  election  of  November  last  was  the  greatest 
political  crime  of  the  century.  All  means  were  used  from 
fraud  to  murder  to  give  the  victory  to  the  governmental 
party,  which  won,  although  far  in  the  minority.  It  fills  my 
heart  with  anger  and  indignation  when  I  think  of  the  niun- 
ber  of  crimes  which  have  been  committed  to  carry  such  elec- 
tions. But  the  murderers  will  remain  unpunished  because 
the  ministers  in  the  temple  of  justice  are  politicians.  We 
have  gone  back  to  those  dark  days  of  the  Spanish  adminis- 
tration of  1887,  when  our  mothers  and  sisters  were  in  con- 
stant iear  that  their  sons  and  brothers  might  be  arrested  by 
the  Spanish  soldiers,  to  be  thrown  into  a  dungeon  and  suffer 
torture  for  the  crime  of  being  patriots.  To-day,  under  the 
present  government,  our  mothers  and  sisters  have  the  same 
fear  that  they  may  be  brought  back  murdered  because  they 
do  not  belong  to  the  party  protected  by  the  government. 
Life  for  honest  people  is  becoming  impossible  in  Porto  Rico, 
because  they  see  that  the  government  protects  the  criminal 
and  punishes  the  law-abiding  citizen.  The  government 
there  has  tainted  the  flag  with  dishonor.  I  am  sure  that,  if 
the  true  facts  were  known,  the  honest-hearted  Americans 
would  be  filled  with  indignation.  But  only  the  official  re- 
ports reach  American  ears,  and  in  them  Porto  Rico  is  repre- 
sented as  a  happy  and  prosperous  country.  These  reports 
are  basely  false.  Porto  Rico  is  going  through  a  great  crisis. 
The  island  is  prostrated.  I  make  this  appeal  to  you  as  true 
American  citizens,  because  I  believe  that  my  country  is  en- 
titled to  have  a  government  founded  upon  those  principles 
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that  have  made  this  nation  the  greatest,  the  freest,  and  the 
noblest  among  the  nations  of  the  world,  and  because  I  be- 
lieve we  are  at  least  entitled  as  civilized  and  Christian  people 
to  have  our  national  rights  guaranteed  by  the  government  to 
which  we  owe  our  allegiance.  In  Heaven's  name,  we  want, 
instead  of  profligacy,  honesty;  instead  of  extravagance, 
economy ;  instead  of  rioting,  peace." 

Where  between  the  American  and  the  Porto  Rican  lies 
the  truth? 

The  Conspiracy  of  Silence. 

Even  if  we  wished  to  know  the  facts,  how  could  we  learn 
them  ?  The  party  in  power  still  glories  in  its  policy  of  con- 
quest. The  alliance  between  the  wealth  of  the  country  and 
that  party  is  very  close.  The  press  is  largely  controlled  in 
the  joint  interest,  by  direct  ownership,  advertising  patron- 
age, and  political  preferment.  We  get  no  news  from  the 
Philippine  Islands  save  an  occasional  short  despatch  or  an 
oflicial  statement  from  the  War  Department.  The  meetings 
and  arguments  of  those  who  oppose  the  Administration  are 
ignored,  or,  as  the  phrase  goes,  "crowded  out  by  press  of 
other  matter,"  while  wide  circulation  is  given  to  that  which 
helps  it.  An  investigation  is  ordered  in  the  Senate,  but 
it  is  placed  in  charge  of  a  committee  whose  Chairman  has 
been  the  most  ardent  supporter  of  the  Philippine  policy. 
With  a  long  list  of  important  witnesses  still  uncalled,  the  in- 
vestigation is  stopped-;  the  officials  whose  acts  are  under 
investigation  have  been  heard,  but  there  is  no  time  to  hear 
the  other  side.  The  Filipinos  themselves  are  denied  a  hear- 
ing; fhough,  if  they  are  the  loyal,  peaceful,  prosperous,  free 
people  whom  the  President  describes,  it  is  passing  strange 
that  they  should  be  denied  the  opportunity  to  tell  this  country 
how  loyal,  free  and  happy  they  are.  Such  testimony  from 
representative  Filipinos,  such  evidence  of  their  consent  to  our 
sway,  would  be  a  powerful  weapon  against  the  anti-imperial- 
ists and  would  make  the  consciences  of  Americans  far  easier. 
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Why  are  they  not  called  ?  I  challenge  the  Administration — 
I  challenge  Senator  Lodge  to  prove  their  assertions  by  evi- 
dence within  their  control  before  a  tribunal  already  organ- 
ized, and  thus  confound  their  opponents.  This  challenge 
will  never  be  accepted.  No  Filipino,  save  an  occasional 
renegade  like  Buencamino,  will  ever  be  called.  The  con- 
spiracy of  silence,  which  is  recognized  in  Europe  as  well  as 
here,  will  continue.  Silence,  evasion,  or  bold  assertion,  is 
safer  than  the  truth.  There  is  no  important  issue  in  the 
history  of  our  country  on  which  the  press  has  been  so  still  as 
upon  this,  or  where  the  facts  have  been  so  completely  dis- 
guised. 

Popular  Indifference. 

But  there  is  another  greater  difficulty,  and  that  is  the  in- 
difference of  the  governing  nation  to  the  sufferings  of  distant 
foreign  subjects.  Many  say  that  the  American  people  can- 
not be  induced  to  take  an  interest  in  the  Philippine  question. 
They  are  content  to  let  their  government  deal  with  it.  Where 
their  pockets  or  their  comfort  are  affected,  they  take  a  deep 
interest  and  criticise  their  public  officials  freely.  But  they 
are  so  busy  with  their  own  affairs,  getting  their  own  livings, 
making  and  spending  their  own  dollars,  that  they  have  no 
time  for  more  than  a  languid  and  occasional  interest  in  the 
affairs  of  others. 

It  is  because  the  American  people  do  not  know  and  do  not 
jreally  care  what  is  done  in  the  Philippines  that  they  are  unfit 
to  govern  them.  Say  what  you  will  of  their  intelligence, 
their  energy,  their  high  purpose,  their  fitness  to  govern,  what 
avail  all  these,  if  they  will  not  govern, — if  their  intelligence, 
their  energy,  their  high  purpose,  are  not  applied  to  the  task? 

If  the  suffering  which  exists  now  in  Luzon  existed  in  Mas- 
sachusetts, you  citizens  of  South  Carolina  would  be  consider- 
ing earnestly  how  to  help  us,  as  during  the  Revolution  you 
sent  food  and  money  to  the  suffering  people  of  Boston. 
If  Louisiana  was  devastated  by  cholera,  the  whole  country 
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would  be  sending  aid.     If  the  agriculture  of  a  single  West- 
ern   State  was  prostrate,  every  other  would  be  doing  its 
best  to  relieve  it.     Martinque  was  near;  and  we  sent  ship- 
loads of  provisions  a  year  ago,  though  her  calamities  were 
in  no  part  of  our  causing.     Has  the  famine  and  pestilence  in 
the  Philippines  drawn  a  dollar  from  one  American  pocket 
or  stirred  one  American  community  to  active  effort  or  even 
to  an  expression  of  sympathy  ?     These  people  are  prostrate 
at  our  feet,  and  many  of  their  ills  are  directly  caused  by  us. 
They  are  to-day  members  in  some  sense  of  our  political 
community,  our  countrymen-in-law ;  yet  they  are  as  alien  to 
us,  as  remote  from  our  sympathies,  as  they  were  before 
Dewey  entered  the  Bay  of  Manila.     We  wish  we  had  not  got 
them ;  we  dislike  to  hear  about  them ;  we  like  to  believe  that 
we  have  done  all  that  a  great  nation  should ;  but  our  consci- 
ences are  uneasy,  and,  to  avoid  the  prick,  we  turn  to  our  own 
affairs.     This  attitude  is  the  confession  of  America  that  it 
cannot  govern  the  Philippine  Islands.     There  is  no  public 
opinion  to  restrain  their  rulers. 

Our  examination  thus  far  proves  that,  of  the  conditions 
which  we  have  deemed  essential  to  the  success  of  any  human 
government,  not  one  is  present.  It  is  not  our  purpose  to  use 
our  power  solely  for  the  good  of  the  Filipinos,  but  first,  as 
Senator  Lodge  says,  to  benefit  ourselves.  The  development 
which  we  propose  is  not  the  development  of  the  Filipino  race, 
but  the  development  of  their  material  resources  for  our  own 
benefit.  We  have  no  real  knowledge  of  or  sympathy  with 
the  Filipino  people.  We  dislike  and  distrust  them  as  in- 
feriors with  whom  we  do  not  care  to  associate.  We  pro- 
pose to  give  them  such  measure  of  free  government  as  we 
think  them  qualified  to  use,  or,  in  briefer  phrase,  to  govern 
them  as  we  see  fit,  exercising  a  power  unfettered  by  any  Con- 
stituticm  and  unrestrained  by  any  informed  and  interested 
public  opinion. 

How  can  we  hope  that  a  system  under  which  no  American 
would  be  safe  in  the  hands  of  Americans,  a  system  which 
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throws  aside  all  the  restraints  which  civilized  men  find  it 
necessary  to  impose  upon  the  governments  which  they  frame 
for  themselves,  will  insure  good  government  to  these  distant 
Asiatics,  whose  future  we  have  undertaken  to  control  against 
their  will  ?  We  have  been  urged  not  to  adopt  the  policj-  of 
"scuttle."  There  is  no  meaner  policy  of  "scuttle"  than  that 
which  retains  the  power  and  shirks  the  responsibility :  which 
"scuttles"  from  our  ideals  and  our  principles,  which  forces 
itself  into  a  trust  and  ignores  its  obligations.  It  is  against 
such  a  "scuttle"  that  the  busy  and  indifferent  people  of  this 
country  should  be  warned. 

Our  Poucy  does  not  Lead  to  Independence. 

But  I  am  tcid  that  we  are  only  preparing  the  Filipinos  for 
independence.  We  are  educating  them;  and,  when  their 
education  is  ccxnplete,  we  shall  let  them  go.  Our  practical 
policy  is  calculated  to  prevent  this.  If  we  offer  American 
capital  the  opportunity  to  find  investment  in  these  islands,  if 
American  companies  acquire  mines,  forests,  great  tracts  of 
arable  land,  and  public  franchises,  we  establish  the  strongest 
possible  barrier  against  Filipino  independence.  Our  citizens 
will  say  to  the  government :  "You  invited  us  into  the  islands. 
You  told  us  that  our  capital  was  needed,  and  we  accepted 
your  invitation.  If  now  you  surrender  the  control  of  the 
government  to  the  Filipinos,  what  security  have  we  that  our 
property  will  be  safe?  You  are  bound  to  stay  here  in  order 
to  protect  us."  The  American  owners  of  investments  in  the 
Philippines  will,  perhaps,  be  rich  and  powerful.  They  will 
certainly  be  here  and  clamorously  insistent,  while  the  Fili- 
pinos will  be  alien  and  remote. 

How  a  small  interest  can  override  considerations  of  na- 
tional honor  is  shown  by  the  success  of  the  beet-sugar  maker 
in  controlling  our  policy  with  Cuba.  There  is  nothing 
clearer  in  modem  politics  than  the  alliance  between  financial 
and  political  powers.  Everywhere  capital  seeks  to  control 
the  government  in  its  own  interest.     If  invested  in  a  weak 
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foreign  state,  its  owners  seek  to  own  the  government  of  that 
State,  and,  failing,  try  to  make  their  own  government  inter- 
fere and  control  it.  This  was  the  origin  of  the  Boer  War; 
and  like  influences  have  inspired  English,  French,  and  Ger- 
man aggression  in  Asia  and  Africa.  The  policy  of  Gover- 
nor Taft  and  the  Philippine  statute  of  last  summer  are  fatal 
to  the  independence  of  the  Philippines.  Every  dollar  that 
we  plant  there  is  an  argument  against  freedom. 

Such  are  some  of  the  reasons  for  a  confident  belief  that 
our  government  of  the  Philippine  Islands  cannot  be  good 
and  cannot  lead  to  their  elevation  and  ultimate  independence. 

The  Experience  of  Other  Nations. 

But  men  say  that  human  experience  proves  the  contrary. 
Other  nations  have  succeeded;  why  should  not  we? 

What  other  nations  have  succeeded?  Not  the  Greeks, 
though  Alexander,  the  greatest  soldier  that  the  world  has 
known,  pushed  his  conquests  in  Asia  almost  to  the  Ganges, 
and  in  Africa  to  the  desert,  and  died  supreme  in  three  con- 
tinents. His  empire  crumbled  at  his  death,  and  during  the 
centuries  since  he  died  Macedonia  has  been  but  a  name. 

Not  the  Romans.  Their  foreign  conquests  began  when 
Scipio  triumphed  at  Zama,  and  during  the  next  century  they 
extended  their  dominions  far  and  wide,  but  their  provinces 
became  the  scenes  of  the  most  intolerable  oppression  and 
extortion  practised  by  successive  Roman  Governors.  At  the 
end  of  a  century  Mommsen  says  that  "the  Governor  of  a 
province  seemed  to  administer  it  no  longer  for  the  Senate, 
but  for  the  order  of  capitalists  and  merchants."  It  had 
become  a  quarrel  between  Romans  over  the  division  of  spoils, 
with  no  thought  by  either  for  the  men  who  were  despoiled. 
Lucullus  and  Galba  harried  Spain  and  Portugal;  and  of 
their  acts  the  same  historian  says,  "War  has  hardly  ever  been 
waged  with  so  much  perfidy,  cruelty,  and  avarice  as  by  these 
two  generals;  yet  by  means  of  their  criminally  acquired 
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treasures  the  one  escaped  condemnation ;  and  the  other  es- 
caped even  impeachment."     Their  cases  were  typical. 

The  colonies  of  Rome  were  the  nurseries  in  which  were 
trained  the  armies  which  under  Marius,  Sulla,  and  Caesar 
overthrew  the  Roman  Republic.  The  treasures  wrungf  from 
the  provinces,  and  the  example  of  successful  robbers  like 
Lucullus,  changed  the  standards  and  ideals  of  Rome  and 
corrupted  the  whole  people,  so  that  they  had  not  virtue 
enough  to  resist  these  generals.  In  barely  a  hundred  years 
after  Zama  the  Roman  Republic  had  ceased  to  exist  Surely, 
neither  Roman  nor  provincial  gained  by  the  colonial  policy 
of  Rome. 

Take  even  our  own  ancestors,  w^ith  their  genius  for  free- 
dom ;  what  did  four  centuries  of  Roman  rule  do  for  them  ? 
The  historian,  Green,  answers  :* 

'^Commerce  sprang  up  in  ports  like  that  of  Londcni. 
Agriculture  flourished  till  Britain  became  one  of  the  great 
corn-exporting  countries  of  the  world.  Its  mineral  resources 
were  explored.  .  .  .  The  wealth  of  the  island  grew  fast 
during  centuries  of  unbroken  peace  ;'*  but  "Here,  as  in  Italy 
or  Gaul,  the  population  probably  declined  as  the  estates  of 
the  landed  proprietors  grew  larger,  and  the  cultivators  sank 
into  serfs,  whose  cabins  clustered  round  the  luxurious  villas 
of  their  lords.  The  mines,  if  worked  by  forced  labor,  must 
have  been  a  source  of  endless  oppression.  Town  and  coun- 
try were  alike  crushed  by  heavy  taxation.  .  .  .  Above  all 
the  purely  despotic  system  of  the  Roman  government,  by 
crushing  all  local  independence,  crushed  all  local  vigor.  Men 
forgot  how  to  fight  for  their  country  when  they  forgot  how 
to  govern  it." 

Four  centuries  of  Roman  rule  left  in  England  magnificent 
roads  and  fine  buildings ;  but  it  left  a  vigorous  people  robbed 
of  their  native  strength  and  a  prey  to  barbarians  whom  they 
could  not  resist.  Can  the  Filipinos  make  head  against  the 
influences  which  the  English  could  not  resist? 
*  '*A  Short  History  of  the  English  People,"  p.  6. 
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How  is  it  with  Spain,  whose  soldiers,  whose  sailors,  whose 
statesmen,  conquered  and  governed  so  large  a  portion  of  the 
world?  She,  too,  embarked  in  her  career  with  high  pur- 
poses. It  was  to  save  men's  souls  that  Isabella  offered  to 
pawn  her  jewels  in  aid  of  Columbus,  and  in  1495  the  Pope 
issued  his  proclamation  of  **benevolent  assimilation:" 

'*You  shall  persuade  the  people  who  inhabit  these  islands 
and  continents  to  accept  the  Christian  faith.  We  impress 
upon  you,  according  to  your  promise,  ...  to  select  honor- 
able men,  and  send  them  to  these  continents  and  islands, — 
men  who  fear  God,  who  are  instructed,  clever  and  suitable 
for  the  purpose  of  teaching  the  Catholic  doctrine  to  the  in- 
habitants, and  to  bring  them  up  in  good  habits."*  Alas! 
these  noble  aspirations  did  not  live  to  cross  the  sea  and  the 
unhappy  natives  did  not  survive  to  become  Christians.  In 
1492,  San  Domingo  had  a  population  of  about  1,000,000 
people.  In  twenty  years  it  had  sunk  to  13,000;  the  rest 
were  dead  or  slaves.  Spain  sent  her  sons,  the  flower  of  her 
manhood,  abroad  to  conquer  the  world.  Some  died  on  the 
sand-dunes  of  Holland,  at  the  hands  of  the  Beggars  of  the 
Sea,  who  ate  their  hearts  in  bitter  hatred.  Some  sank 
beneath  the  waves  of  "the  narrow  seas"  when  the  Great 
Armada  perished.  M^ny  laid  their  bones  in  the  tropics,  or 
lived  to  lose  their  manhood  and  propagate  a  degenerate  race. 
Where  is  the  region  that  is  better  for  the  civilization  brought 
by  Sprain?     Where,  after  four  centuries,  is  Spain  herself? 

But  England  at  least  has  succeeded.  The  Anglo-Saxon 
wins  where  the  Latin  fails.  Let  us  test  this  assertion.  We 
must  not  overlook,  however,  the  important  distinction  be- 
tween the  self-governing  colonies  of  England  and  her  depen- 
dencies, like  India.  President  Roosevelt,  in  his  Life  of 
Benton,  at  the  very  beginning  of  the  Spanish  War,  made  this 
difference  clear  in  discussing  the  annexation  of  some  Cana- 
dian provinces : 

**Of  course,  no  one  would  wish  to  see  these  or  any  other 

^Bigelow,  **The  Children  of  the  Nations,"  p.  9. 
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settled  communities  now  added  to  our  domain  by  force ;  we 
want  no  unwilling  citizens  to  enter  our  Union.  The  time  to 
have  taken  these  lands  was  before  settlers  came  into  them. 
European  nations  war  for  the  possession  of  thickly  settled 
districts,  which,  if  conquered,  will  for  centuries  remain  alien 
and  hostile  to  the  conquerors.  We,  wiser  in  our  generation, 
have  seized  waste  solitudes  that  lay  near  us,  the  limitless 
forests  and  never-ending  plains,  and  the  valleys  of  the  great 
lonely  rivers,  and  have  thrust  our  own  sons  into  them  to  take 
possession." 

It  was  thus  that  England  colonized  this  country,  Canada. 
Australia,  and  New  Zealand.  These  colonies  choose  their 
own  rulers  and  govern  themselves  as  completely  as  do  the 
English.  Their  connection  with  England  is  nominal ;  and, 
if  they  wished  to  break  the  bond,  they  could  do  so  at  pleasure. 
They  possess  that  peculiar  power  of  an  independent  nation. 
— the  power  to  impose  a  protective  tariff  upon  imports  from 
the  mother  country.  No  one  proposes  to  give  the  Filipinos 
a  government  like  that  of  Canada.  If  this  were  the  policy 
of  the  Administration,  there  would  be  no  opposition. 

Our  people  will  never  colonize  the  Philippine  Islands.  We 
are  not  overcrowded,  and  there  is  no  pressure  of  population. 
No  American  will  ever  leave  the  pleasant  conditions  of  his 
native  land  to  make  a  home  in  the  Philippines.  He  may  go 
there  for  a  temporary  sojourn,  but  never  to  settle.  After 
centuries  of  British  rule  in  India,  Mr.  Townsend  can  say : 
"Not  only  is  there  no  white  race  in  India,  not  only  is  there 
no  white  colony,  but  there  is  no  white  man  who  proposes  to 
remain.  .  .  .  No  ruler  stays  there  to  help  or  criticise  or 
moderate  his  successor.  No  successful  white  soldier  founds 
a  family.  No  white  man  who  makes  a  fortune  builds  a 
house  or  buys  an  estate  for  his  descendants.  The  verj- 
planter,  the  very  engine-driver,  the  very  foreman  of  works, 
departs  before  he  is  sixty,  leaving  no  child  or  house  or  trace 
of  himself  behind.  No  white  man  takes  root  in  India."* 
*  "Asia  and  Europe,"  p.  86. 
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Thus  it  is  likely  to  be  with  us  in  the  Philippines.  Our 
dollars  will  be  there,  but  not  our  people.  Corporations  will 
place  young  men  in  charge  of  their  interests,  who  will  enlist 
in  the  service  for  a  term  of  years,  and  who  will  endeavor  to 
make  as  much  money  in  as  short  a  time  as  possible  that  they 
may  escape  the  sooner.  With  Chinese  labor  under  Ameri- 
can superintendents,  some  capitalists  of  America  may  grow 
rich,  while  the  great  body  of  the  nation  pays  the  expense  of 
holding  the  Filipinos  down  that  their  business  may  be  prose- 
cuted safely. 

The  English  precedents  relied  on  are  Egypt  and  India. 
Let  me  hasten  to  admit  that  England  has  introduced  many 
reforms  into  Egypt,  and  bettered  the  conditions  of  the  peo- 
ple ;  but  with  what  is  her  administration  compared,  and  what 
has  she  bettered?  Egypt  was  a  province  of  the  Turkish 
empire,  suffering  under  the  ills  of  Turkish  administration, 
with  a  people  weakened  by  centuries  of  such  misrule.  This 
was  the  condition  which  England  found,  and  which  she  has 
reformed.  No  one  doubts  that  an  English  Governor  is  bet- 
ter than  a  Turkish  despot.  But  the  people  learn  self-gov- 
ernment under  neither. 

India. 

The  rule  of  England  in  Egj'pt  has  been  brief ;  but  in  India 
it  has  endured  for  some  centuries.  What  is  the*  result  upon 
the  people?  England  boasts  that  she  has  established  peace 
and  order  throughout  the  great  peninsula,  the  vaunted  pax 
Britannica.  Peace  has  prevailed  for  years,  unbroken  save 
by  the  great  Mutiny  and  by  various  wars  with  nations  and 
tribes  over  which  she  has  extended  her  sway ;  but  is  war  the 
greatest  calamity  which  a  nation  can  know?  Mr.  Digby, 
an  Englishman  of  experience  in  India,  who  has  devoted 
years  to  his  subject,  tells  us  that  the  deaths  by  war  in  the 
whole  world  during  107  years,  from  1793  to  1900,  have  been 
about  5,000,000,  while  the  deaths  from  famine  in  India 
alone  during  ten   years,   from   1891   to  1900,   have  been 
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19,000.000.  This  horror  is  progressive,  and  constantly  in- 
creases. During  the  first  quarter  of  the  nineteenth  century 
there  were  in  India  five  famines,  costing  perhaps  1,000.000 
lives;  in  the  second  quarter  there  were  two,  causing  half  as 
great  a  mortality ;  in  the  third  quarter  there  were  six,  causing 
5,000,000  deaths:  and  in  the  last  quarter  there  were  eigh- 
teen, and  it  is  estimated  that  26,000,000  people  died  of  star- 
vation. In  1880,  said  Sir  William  Hunter,  **there  remain 
40,000,000  of  people  who  go  through  life  on  insufficient 
food."  In  1901,  an  Indian  publicist  wrote,  **For  nearly  fif- 
teen years  there  has  been  a  continuous  famine  in  India, 
owing  to  high  prices."  The  aA'erage  duration  of  human  life 
in  England  is  about  forty  years ;  in  India  it  is  twenty-three. 
These  figures  tell  a  ghastly  story.  The  resources  of  Eng-- 
land  are  strained  to  conquer  the  Boers,  but  only  a  trifling  ex- 
penditure in  comparison  is  made  to  save  the  lives  of  men 
whom  they  have  already  conquered. 

The  Indiaj!  administrator  is  prone  to  claim  that  the  Indians 
are  lightly  taxed.  So  they  are,  if  the  rate  per  head  is  taken ; 
but  the  reverse  is  true,  if  the  proportion  of  tax  to  property  is 
considered.  Applying  this  test,  it  would  seem  that  the 
Indian  taxpayer  paid  four  times  as  much  as  the  Scotch  and 
three  times  as  much  as  the  English  subject  of  the  Crown.  A 
few^  years  ago  it  was  stated  in  Parliament  that  the  income 
tax  in  India  yielded  one-sixtieth  as  much  for  each  million 
people  as  in  England ;  and  the  speaker  added,  *'If  this  is  not 
conclusive  of  the  poverty  of  the  people,  nothing  will  satisfy 
the  most  exacting  mind." 

The  accumulated  wealth  of  India  in  the  days  of  Warren 
Hastings  was  carried  away  by  Englishmen.  Now  her  in- 
come is  drained  to  England  to  pay  the  interest  on  English 
investments  in  railroads  and  public  works,  and  the  expenses 
of  the  English  administration.  This  drain  is  said  to  be  now 
some  £30,000,000  a  year.  As  Mill  said  in  his  Histor\-  of 
India,  "It  is  an  extraction  of  the  life  blood  from  the  veins  of 
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national  industry,  which  no  subsequent  introduction  of  nour- 
ishment is  furnished  to  restore.'' 

Mr.  Digby's  statements  as  to  the  income  of  the  average 
Indian  are  fortified  by  a  multitude  of  statistics,  and  may  be 
subject  to  correction,  but  they  must  be  so  near  the  truth  as 
to  illustrate  the  condition  of  the  Indian  population.  He  says 
that  the  estimated  income  of  the  people  per  head  in  1850 
was  twopence  a  day,  that  the  official  estimate  in  1882  was  one 
and  a  half  pence  a  day,  and  that  in  1900  it  was  less  than 
three-quarters  of  a  penny  a  day,  and  he  commends  these 
figures  to  the  Secretary  of  State  for  India,  who  in  1901  said 
to  the  House  of  Commons,  "If  it  could  be  shown  that  India 
has  retrograded  in  material  prosperity  under  our  rule,  we 
stand  self-condemned,  and  we  ought  no  longer  to  be  trusted 
with  the  control  of  that  country." 

Mr.  Digby  is  strongly  opposed  to  British  rule  in  India. 
Let  me  quote  an  authority  who  strongly  favors  it,  and  who 
thus  defines  his  standard: 

**A  prosperous  country  is  one  in  which  the  great  mass  of 
the  inhabitants  are  able  to  procure,  with  moderate  toil,  what 
is  necessary  for  living  human  lives. — lives  of  frugal  and  as- 
sured comfort.  .  .  .  But  millions  of  peasants  in  India  are 
struggling  to  live  on  half  an  acre.  Their  existence  is  a 
constant  struggle  with  starvation,  ejiding  too  often  in  defeat. 
Their  difficulty  is  not  to  live  hiifnan  lives, — lives  up  to  the 
level  of  their  poor  standard  of  comfort, — but  to  live  at  all, 
and  not  die.  .  .  .  We  may  truly  say  that  in  India,  except  in 
the  irrigated  tracts,  famine  is  chronic, — endemic.''* 

How  is  it  with  manufacturing  industries?  Mr.  Hobson 
quotes  passages  from  various  high  authorities,  of  whom  one 
says,  '*  Under  the  pretence  of  free  trade,  England  has  com- 
pelled the  Hindus  to  receive  the  products  of  the  steam  looms 
of  Lancashire,  Yorkshire,  Glasgow,  and  at  mere  nominal 
duties,  while  the  hand-wrought  manufacturers  of  Bengal 
and  Behar,  beautiful  in  fabric  and  durable  in  wear,  have  had 

*  "India  and  its  Problems,"  Lilly,  pp.  284,  286,  quoted  by  J.  A.  Hobson. 
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heavy  and  almost  prohibitive  duties  imposed  on  their  impor- 
tation to  Eng^land/'*  .  .  . 

Another  spcJce  of  the  policy  thus:  "In  India  the  manu- 
facturing power  of  her  people  was  stamped  out  by  protection 
against  her  industries,  and  then  free  trade  was  forced  on  her 
so  as  to  prevent  a  revival."* 

Sir  George  Birdwood  described  and  lamented  the  process 
more  than  twenty  years  ago  in  these  words : 

"But  of  late  these  handicraftsmen,  for  the  sake  of  whose 
work  the  whole  world  has  been  ceaselessly  pouring  bullion 
into  India,  and  who,  for  all  the  marvellous  tissue  they  have 
wrought,  have  polluted  no  rivers,  deformed  no  pleasing  pros- 
pects, nor  poisoned  any  air,  are  being  everywhere  gathered 
from  their  democratic  village  communities,  in  hundreds 
and  thousands,  into  the  colossal  mills  of  Bombay,  to  drudge 
in  gangs,  for  tempting  wages,  at  manufacturing  piece  goods, 
in  the  production  of  which  they  are  no  more  morally  and 
intellectually  concerned  than  the  grinder  of  a  barrel-organ 
in  the  tunes  turned  out  from  it."t 

Have  these  centuries  of  English  rule  elevated  the  Hindus 
as  a  people,  and  are  they  nearer  to  self-government  than  they 
were  when  England's  dominion  began  ?  I  asked  this  ques- 
tion of  Sir  Andrew  Clarke,  the  distinguished  administrator 
of  the  Straits  Settlements  and  a  high  authority  on  English 
colonial  government.  He  answered,  "Not  a  bit"  "Do 
they  not  want  to  govern  themselves  ?"  I  asked.  In  reply  he 
quoted  the  remark  of  a  native  Hindu  of  high  rank,  who  said, 
**I  suppose,  if  we  were  left  to  govern  ourselves,  my  head 
mig^t  be  the  first  to  roll  in  the  gutter;  but  I  feel  it  in  my 
heart  that  I  wish  we  had  the  chance  to  try." 

The  English  have  broken  down  the  little  village  democ- 
racies, the  nurseries  of  self-government ;  and  they  have  suc- 
cessfully excluded  the  native  Hindus  from  all  important 
offices  and  all  substantial  share  in  the  government.     Acts  of 

*  •ampcrialism,"  p.  313. 
t  "Imperialism."  p.  310. 
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Parliament  and  proclamations  have  promised  the  Hindus 
equal  opportunities;  but,  as  Lord  Lytton,  the  viceroy  of 
India,  said  in  1878,  "We  have  had  to  choose  between  pro- 
hibiting them  and  cheating-  them,  and  we  have  chosen  the 
least  straightforward  course.'' 

It  is  unnecessary  to  multiply  testimony.  No  child  learns 
to  walk  in  the  arms  of  its  mother,  and  no  people  learns  to 
govern  itself  except  by  doing  it.  Centuries  of  subjection 
-weaken  their  initiative,  as  the  muscle  which  is  never  used 
becomes  atrophied.  Men  work  upward  by  their  own  exer- 
tions, and  learn  by  their  own  mistakes.  Failure  is  a  better 
teacher  than  success.  When  every  avenue  to  ambition  is 
closed,  a  people  soon  decays. 

No  one  has  stated  this  law  of  human  nature  better  than 
Macaulay:  "There  is  only  one  cure  for  the  evils  which 
newly  acquired  freedom  produces,  and  that  cure  is  freedom. 
When  a  prisoner  leaves  his  cell,  he  cannot  bear  the  light  of 
day,  he  is  unable  to  discriminate  colors  or  recognize  faces ; 
but  the  remedy  is  not  to  remand  him  into  his  dungeon,  but 
to  accustom  him  to  the  rays  of  the  sun.  The  blaze  of  truth 
and  liberty  may  at  first  dazzle  and  bewilder  nations  which 
have  become  half-blind  In  the  house  of  bondage;  but,  let 
them  gaze  on,  and  they  will  soon  be  able  to  bear  it.  In  a  few 
years,  men  learn  to  reason ;  the  extreme  violence  of  opinion 
subsides;  hostile  theories  correct  each  other;  the  scattered 
elements  of  truth  cease  to  conflict  and  begin  to  coalesce ;  and 
at  length  a  system  of  justice  and  order  is  educed  out  of 
chaos.  Many  politicians  of  our  time  are  in  the  habit  of  lay- 
ing it  down  as  a  self-evident  proposition  that  no  people  ought 
to  be  free  until  they  are  fit  to  use  their  freedom.  The  maxim 
is  worthy  of  the  fool  in  the  old  story,  who  resolved  not  to  go 
into  the  water  till  he  had  learned  to  swim!  If  men  are  to 
wait  for  liberty  till  they  become  wise  and  good  in  slavery, 
they  may,  indeed,  wait  forever !" 

Says  Bernard  Holland:  "British  rule  tends  to  destroy 
native  originality,  vigor,  and  initiative.     How  to  replace 
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that  which  our  rule  takes  away  is  the  great  Indian  problem.*' 
It  has  caused,  in  the  words  of  another,  "the  gradual  decay. 
.  .  .  the  slow  death,  ...  of  Indian  art.  Indian  culture. 
Indian  military  spirit." 

Let  me  give  you  in  conclusion  the  testimony  of  two  Eng- 
lishmen who  believe  in  the  empire,  but  who  see  its  results- 

Said  Professor  Seeley  of  the  Indian  government:  *"At 
best,  we  think  of  it  as  a  good  specimen  of  had  political 
system.  We  are  not  disposed  to  be  proud  of  the  succession 
of  the  Grand  Mogul.  We  doubt  whether,  with  all  the  merits 
of  our  administration,  the  subjects  of  it  are  happy.  We 
may  even  doubt  whether  our  rule  is  preparing  them  for  a 
happier  condition,  whether  it  may  not  be  sinking  them  lower 
in  misery ;  and  we  have  our  misgivings  that  perhaps  a  genu- 
ine Asiatic  government,  and  still  more  a  national  govern- 
ment springing  up  out  of  the  Hindu  population  itself,  might 
in  the  long  run,  be  more  beneficial,  because  more  congenial, 
though  perhaps  less  civilized,  than  such  a  foreign  unsympa- 
thetic government  as  our  own.'** 

And  Meredith  Townsend  says:  '*Beneath  the  small  film 
of  white  men  who  make  up  the  'Indian  empire'  boils  or 
sleeps  away  a  sea  of  dark  men,  incurably  hostile,  who  await 
w'ith  patience  the  day  when  the  ice  shall  break  and  the  ocean 
regain  its  power  of  restless  movement  under  its  own  laws. 
As  yet  there  is  no  sign  that  the  British  are  jicccmiplishing 
more  than  the  Romans  accomplished  in  Britain,  that  they 
will  spread  any  permanantly  successful  ideas,  or  that  they 
wall  found  anything  whatever.  It  is  still  true  that,  if  they 
departed  or  were  driven  out,  they  would  leave  behind  them, 
as  the  Romans  did  in  Britain,  splendid  roads,  many  useless 
buildings,  an  increased  w^eakness  in  the  subject  *people.' 
and  a  memory  w^hich  in  a  century  of  new  events  would  be 

extinct/' t 

His  conclusion  is:  *'The  chasm  betwen  the  brown  man 


*  "The  Expansion  of  England,"  p.  273,  quoted  by  Mr.  Hobson. 
t  '*Asia  and  Europe."  pp.  26,  27. 
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and  the  white  man  is  unfathomable,  has  existed  in  all  ages, 
and  exists  still  e\'erywhere.'' 

This  is  the  verdict  of  Englishmen  on  the  results  of  English 
rule  in  Asia,  which  has  lasted  for  centuries.  They  are  con- 
demning not  the  foundation,  which  was  laid  in  blood  and 
rapine,  but  the  edifice  which  has  been  patiently  reared  by 
hundreds  of  conscientious  men.  It  is  a  confession  of  fail- 
ure. 

Have  We  Succeeded? 

But  we  are  confidently  told  that  we  have  succeeded  al- 
ready. "No  policy  ever  entered  into  by  the  American  people 
has  vindicated  itself  in  a  more  signal  manner  than  the  policy 
of  holding  the  Philippines.''  The  policy  of  freedom  adopted 
by  the  men  who  founded  the  republic,  the  policy  of  peace 
with  foreign  nations,  the  various  policies  under  which  we 
have  grown  in  numbers  and  prosperity,  have,  in  comparison, 
but  little  claim  to  our  admiration. 

*'The  triumph  of  our  arms — ^above  all,  the  triumph  of  otir 
laws  and  principles — has  come  sooner  than  we  had  any  right 
to  expect.'' 

The  triumph  of  our  arms  has  come,  if  triumph  is  the  word 
which  fitly  describes  the  victory  won  by  this  mighty  nation, 
with  every  resource  of  modern  war,  over  the  weak,  undis- 
ciplined, poorly  armed  men  who  have  died  for  the  freedom 
of  their  native  land.  But  has  it  come  sooner  than  we  had  a 
right  to  expect?  If  so,  what  shall  we  say  of  the  official 
despatches  and  reports  which  have  assured  us  from  the  very 
outbreak  of  hostilities  that  the  end  was  at  hand  ?  Did  the 
Administration  seriously  expect  that  it  would  take  more  than 
125,000  men  and  more  than  four  years  to  conquer  *'a  single 
tribe  out  of  eighty  or  more  inhabiting  the. archipelago?"  If 
so,  these  expectations  were  carefully  concealed  from  the 
American  people. 

Let  us  concede  the  triumph  of  our  arms ;  but  where  shall 
we  look  for  the  triumph  of  our  principles  and  our  laws  ?  Cer- 
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tainly,  the  triumphant  principles  are  not  to  be  found  in  the 
Declaration  of  Independence,  in  the  Constitution  of  the 
United  States,  or  in  the  Sermon  on  the  Mount.  One  might 
ask  for  a  statement  of  any  principle  ever  cherished  by  this 
people  which  has  not  been  trodden  under  foot. 

This  policy  "has  vindicated  itself!"  What  have  been  its 
results? 

We  have  destroyed  a  large  part  of  the  Filipino  people. 
General  Bell  said  that  in  two  years  before  May,  1901,  "one- 
sixth  of  the  natives  of  Luzon  have  either  been  killed  or  had 
died  of  dengue  fever."  This  was  comparatively  early ;  and 
a  year  later  an  official  report,  as  to  one  province,  stated  that 
the  population  had  been  reduced  by  one-third.  After  this 
date  Samar  was  made  "a  howling  wilderness"  under  General 
Smith,  and  General  J.  F.  Bell  dealt  with  Batangas  as  follows. 
I  quote  his  words : 

*'I  am  now  assembling  in  the  neighborhood  of  2,600  men 
who  will  be  used  in  columns  of  about  fifty  men  each.  I  ta^ 
so  large  a  command  for  the  purpose  of  thoroughly  searching 
each  ravine,  valley  and  mountain  peak  for  insurgents  and  for 
food,  expecting  to  destroy  everything  I  find  outside  of  towns. 
All  able-bodied  men  will  be  killed  or  captured.  Old  men, 
women,  and  children  will  be  sent  to  towns.  This  movement 
begins  January  1,  by  which  time  I  hope  to  have  nearly  all  the 
food  supply  in  the  towns.  These  people  need  a  thrashing, 
to  teach  them  some  good  common  sense;  and  they  should 
have  it  for  the  good  of  all  concerned." 

We  have  laid  waste  their  fields,  we  have  destroyed  both 
crops  and  cultivators,  we  have  burned  villages  and  towns, 
leaving  the  people  homeless,  we  have  adopted  the  reconcen- 
tration  policy  of  General  Weyler,  and  have  borrowed  me- 
diaeval tortures  from  Spain,  in  order  to  aid  our  policy  of 
conquest.  I  cannot  add  to  the  picture  of  resulting  ruin 
which  Secretary  Root  has  drawn  in  his  annual  report. 

We  found  7,000,000  of  people  friendly  and  prosperous. 
We  have  reduced  them  to  straits  like  these.     We  have  de- 
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stroyed  more  Filipino  life  and  property  in  four  years  than 
Spain  in  her  centuries  of  rule.     Is  this  success  ? 

We  have  sent  to  the  islands  nearly  126,000  of  our  citizens, 
of  whom  many  have  been  killed,  many  more,  disabled  i 
wounds  and  disease,  many  made  insane,  and  a  very  large 
number  so  demoralized  as  to  regard  torture,  reconcentra- 
tion  and  the  slaughter  of  prisoners  and  non-combatants  as 
right !     Is  this  success  ? 

We  have  spent  hundreds  of  millions,  drawn  from  the  taxes 
of  the  people,  on  this  war;  and  the  end  is  not  yet.  Three 
millions  more  are  asked  now  to  save  the  Filipinos  from  star- 
vation, and  the  Commissioners  tell  us  that  conditions  will  be 
worse  before  they  are  better.     Is  this  success  ? 

We  have  stricken  down  the  first  republican  government 
ever  established  in  Asia,  and  have  turned  millions  of  cordial 
friends  into  bitter  enemies.     Is  this  success? 

Finally,  we  have  abandoned  the  ideals  and  principles  of 
liberty  which  we  have  cherished  from  our  birth,  and  have 
adopted  the  principles  and  practices  of  tyranny,  which  we 
have  always  condemned.     I  ask  again,  Is  this  success  ? 

We  have  proved  abundantly  the  truth  of  Lincoln's  words : 
"No  man  is  good  enough  to  govern  another  without  that 
other's  consent ;"  and  the  more  we  extol  the  character  and 
purposes  of  those  who  have  done  these  things,  the  more  com- 
plete is  the  proof. 

What  do  we  gain?  Commercial  expansion?  If  the 
whole  commerce  of  the  Orient  were  offered  us  at  such  a  price, 
had  we  the  right  to  pay  it  ?  But  such  methods  do  not  extend 
trade.  With  the  Filipinos  as  our  friends,  prospering  with 
our  help,  our  commerce  with  them  would  have  been  as  valu- 
able as  it  is  capable  of  being;  but  commerce  is  not  promoted 
by  ruining  and  killing  our  customers.  I  will  not  wear}'  you 
with  figures ;  but  the  experience  of  England  and  every  other 
nation  has  shown  that  tropical  trade  has  never  paid  the  cost 
of  tropical  conquest,  and  nothing  is  more  completely  dis- 
proved than  the  claim  that  trade  follows  the  flag. 
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No,  our  policy  has  not  succeeded.  It  has  failed,  and  its 
failure  is  written  in  blood  on  every  fold  of  the  flag  which  we 
loved  to  call  '*the  flag  of  the  free."  It  is  written  on  the 
fresh  graves,  the  ruined  homes,  and  the  barren  fields  of  the 
conquered  islands.  It  is  written  in  the  sullen  hearts  of  the 
Filipinos,  who  cannot  but  remember  our  cruelties,  and,  in  the 
President's  own  words,  "will  for  centuries  remain  alien  and 
hostile  to  the  conquerors."  It  is  written  also  in  the  hard- 
ened hearts  of  our  own  countrymen,  who  have  forgotten 
their  ideals  and  have  learned  to  tolerate  and  to  approve 
what  they  have  always  execrated. 

*'The  Moving  Finger  writes;  and,  having  writ, 
Moves  on,  nor  aU  Piety  nor  Wit 
Can  la  re  it  back  to  cancel  half  a  Line, 
Nor  all  your  tears  wash  out  a  Word  of  it.** 

But  we  are  told,  "These  things  are  past,  and  will  soon  be 
forgotten."  So  men  have  always-  hoped  of  their  misdeeds. 
Let  me  turn  to  another  page  of  history.  Centuries  ago 
Pizarro  and  Cortez  descended  on  the  Peruvians  and  Mexi- 
cans, slaughtered  them,  robbed  them  of  their  treasures, 
visited  them  with  the  extremities  of  war,  annexed  their  coun- 
tries to  the  dominions  of  Spain,  and  returned,  loaded  with 
spoils,  to  receive  the  applause  of  their  countrymen.  Lon*^ 
afterwards  the  galleons  of  Spain  continued  to  carry  gold 
and  silver  from  Mexico  and  Peru  to  fill  the  coffers  of  the 
king.  The  Peruvians  and  Mexicans  spoke  no  language  that 
any  European  could  understand.  No  cable,  no  reporter, 
no  newspaper,  no  mail,  carried  to  Eurc^e  any  story  of  their 
wrongs.  They  were  more  remote  than  any  comer  of  the 
world  to-day.  Their  voices  could  not  reach  across  the  seas 
to  tell  their  woes. 

Yet  there  is  not  a  school-boy  to-day  who  does  not  know 
what  they  suffered,  and  has  not  learned  to  hate  their  con- 
querors. Peru  and  Mexico  long  ago  ceased  to  be  territory 
of  Spain.  The  treasures  which  they  poured  into  her  lap 
have  long  been  spent;  but  there  remains  upon  the  flag  of 
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Spain  the  deep  red  stain  which  Pizarro  and  Cortez  left 
there,  and  the  whole  Spanish  nation  has  shared  the  disgrace. 
Think  you  that,  if  this  voiceless  people  could  make  their 
woes  known  across  the  ages  and  across  the  centuries,  the 
deeds  of  Americans  in  Luzon  and  Samar  are  so  soon  for- 
gotten? We  know  them,  even  though  we  dare  not  admit 
them,  and  the  world  knows  them ;  and  we  may  be  sure  that 
they  will  be  remembered  as  long  and  as  far  as  the  deeds  of 
Pizarro  and  Cortez.  May  the  stain  on  our  flag  not  prove  as 
indelible ! 

The  True  Policy. 

There  is  but  one  remedy  for  the  wrongs  we  have  done. 
We  cannot  recall  the  dead ;  but  we  can  do  justice  to  the  living, 
as  a  great  nation  should.  If  we  have  been  wrong,  let  us  not 
adopt  the  helpless  attitude,  and  say,  **We  are  sorry  we  be- 
gan ;  but,  being  in,  we  must  persist''  Must  we,  because  we 
have  entered  upon  the  wrong  path,  pursue  it  to  the  bitter  end 
rather  than  retrace  our  steps  ?  "There  are  three  short  and 
simple  words,"  says  Lowell,  **the  hardest  of  all  to  pronounce 
in  any  language  (and  I  suspect  they  were  no  easier  before 
the  confusion  of  tongues),  but  which  no  man  or  nation  that 
cannot  utter  can  claim  to  have  arrived  at  manhood.  Those 
words  are  7  xvas  tvrong.' "  Shall  we  shrink  from  this  test 
of  our  manhood  ? 

Our  true  course  is  to  give  the  FiHpinos  their  indepen- 
dence. Self-government  is  the  right  of  every  nation,  because 
no  other  surely  regards  the  interests  of  the  governed.  Men 
are  essentially  selfish,  and  power  is  always  used  to  benefit 
him  who  wields  it.  The  king  aims  to  preserve  and  strengthen 
his  dynasty.  The  oligarchy  clings  to  its  privileges  at  the 
expense  of  the  people  The  "boss"  governs  in  his  own 
interest.  It  is  only  when  the  power  is  in  the  hands  of  the 
people  that  the  rights  and  interests  of  the  people  are  secure, 
and  this  is  the  truth  which  the  founders  of  this  nation  de- 
clared.    We  have  the  precedent  of  Cuba ;  and,  if  there  is  a 
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difference,  it  is  in  favor  of  the  Filipinos,  for  they  had  a  gov- 
ernment fully  organized  and  in  successful  operation  every- 
where outside  our  lines  till  we  destroyed  it,  while  the  Cuban? 
had  theirs  to  organize.  Why  should  we  not  give  the  Filipi- 
nos the  same  opportunity  that  we  are  proud  to  have  given 
the  Cubans? 

It  is  said  that  they  are  divided  into  many  tribes,  and  that 
they  cannot  govern  themselves.  The  answer  is  that  they 
united  against  Spain  and  against  us,  and  that  they  did  gov- 
ern themselves  with  entire  success  till  we  interfered.  If  it 
was  safe  to  leave  the  sultan  of  the  Sulus  to  govern  his  pec^le. 
why  not  let  the  accepted  government  of  the  other  islands  re- 
tain its  power? 

I  think  it  is  Professor  Jenks  who,  in  his  recent  report. 
said  that  the  Filipinos  were  unfit  to  govern  themselves  be- 
cause "they  are  readily  bribed.''     How  should  we  Anglo- 
Saxons  stand  this  test?     Shall  we  disfranchise  St.  Louis, 
many  of  whose  elected  Governors  are  now  in  prison  or  on 
the  way  to  it  for  bribery  ?     Shall  we  deal  likewise  with  Min- 
neapolis, whose  Mayor  and  Chief  of  Police  administered  a 
whole  system  of  corruption  ?     Shall  every  State  now  repre- 
sented in  the  Senate  by  a  man  who  bought  his  seat  be  driven 
from  the  family  of  States  ?     Is  bribery  unknown  in  Illinois, 
Ohio,  Pennsylvania  and  New  York  ?     What  say  the  empty 
chairs  at  Washington  which  wait  the  result  of  the  effort 
made  by  Mr.  Addicks  to  buy  the  State  of  Delaware?     What 
municipal  Legislature,  what  State  Legislature,  indeed,  is 
to-day  above  suspicion,  if  great  corporations  are  seeking 
legislation?     Let  New  York,  Philadelphia,  Chicago,  Cin- 
cinnati, Boston,  tell  us  whether  bribery  is  unknown  to  them, 
and,  when  these  questions  are  answered,  we  may  decide  how 
great  is  the  mote  in  our  brother's  eye. 

But  it  is  said  they  would  kill  each  other  and  that  anarchy 
would  ensue  if  we  left  the  islands.  When  our  troops 
reached  the  islands,  there  was  no  anarchy,  and  the  Filipinos 
were  governing  themselves.     The  only  anarchy  that  has 
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been  known  there  is  the  anarchy  which  we  introduced.  It  is 
pure  assumption  that  the  Filipinos  would  have  engaged  in 
internecine  war.  The  Japanese,  also  Malays,  and  far  less 
civilized  than  the  Filipinos  when  we  first  knew  them,  have 
grown  in  fifty  years  into  the  greatest  Eastern  power.  We 
did  not  feel  bound  to  annex  them,  lest  they  should  kill  each 
other,  nor  to  stop  such  wars  as  they  have  known  since.  We 
have  aided  them  by  teaching  them  here  and  in  Japan,  and 
we  have  let  them  develop  on  their  own  lines.  Why  should 
not  their  fellow  Malays  be  as  successful  ? 

It  may  be  doubted  whether  Asiatics  are  more  prone  to  civil 
war  than  Europeans,  or-  whether  in  proportion  to  their  num- 
bers more  men  have  been  killed  in  any  Asiatic  country  than 
fell  in  the  wars  of  the  Roses,  in  the  Revolution,  in  the  sub- 
jugation of  Ireland,  and  in  the  wars  with  Scotland,  while  the 
British  nation  was  in  making.  When  we  reflect  that  the 
Crimean  War,  the  wars  between  France  and  Austria,  Prussia 
and  Austria,  Germany  and  France,  Russia  and  Turkey,  and 
our  own  Civil  War,  to  say  nothing  of  many  minor  wars,  have 
occurred  within  fifty  years,  can  we  justly  claim  that  we  are 
more  peaceful  than  the  Asiatics,  or  deny  to  them  for  this 
reason  the  independence  which  we  claim  for  ourselves?  Se- 
vastopol, Gettysburg,  Solferino,  Sadowa,  Sedan,  Plevna, — 
what  are  our  associations  with  these  names?  Asiatic  na- 
tions have  endured  as  long  as  man's  memory  extends,  unde- 
stroyed  by  civil  war.  Why  should  we  assume  that  the  Fili- 
pinos would  develop  a  passion  for  slaughtering  each  other 
which  would  exceed  the  measure  allowed  to  civilized 
nations?  Why  should  we  not  have  waited  till  interference 
became  necessary,  and  not  ourselves  beg^n  the  killing?  They 
could  not  in  fifty  years,  with  their  skill  in  arms,  have  done 
themselves  such  damage  as  we  have  done  them  in  four. 

But  some  other  nation  might  interfere;  and,  to  protect 
our  lambs  from  other  wolves,  we  must  turn  wolf  ourselves. 

This,  again,  is  a  pure  assumption,  and  one  often  resorted 
to  as  an  excuse  for  aggression.     If  no  nation  interfered  to 
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help  them  in  their  struggle  with  us,  it  was  dther  indifference 
or  fear  of  us  that  prevented.  Had  we  simply  made  it  known 
to  foreign  powers  that  we  wished  the  independence  of  the 
islands  respected,  the  same  influences  would  have  been 
effectual.  Our  wish  has  protected  this  continent  against 
European  oppression,  and  it  would  have  been  equally  potent 
to  protect  the  Philippines.  Had  a  show  of  force  been 
deemed  necessary,  far  fewer  ships  and  soldiers  could  have 
held  the  islands  with  the  Filipinos  as  cordial  allies  than  we 
need  now  to  repress  the  Filipinos  alone.  As  we  never  tried 
to  secure  their  independence  by  international  agreement,  we 
have  no  right  to  assume  that  the  attempt  would  have  failed. 
We  cannot  excuse  ourselves  by  assuming  a  danger  that  never 
existed,  even  if  we  can  justify  ourselves  in  doing  what  we 
think  no  other  nation  should  have  done.  A  war  to  preser\'e 
Filipino  independence  would  have  been  philanthropy ;  a  war 
to  destroy  it  was  a  crime.  Our  plain  duty  now  i»  to  restore 
it. 

To  Hawaiians  and  Porto  Ricans  should  be  given  at  once 
all  the  rights  of  American  citizens,  and  we  should  either  in 
the  near  future  admit  these  Territories  as  States  adopting 
the  policy  pursued  with  Florida  and  Louisiana,  or  contem- 
plate their  ultimate  independence.  Their  present  position 
cannot  be  permanent. 

How  WII.I.  OUR  Policy  affect  Ourselves  ? 

"Those  who  deny  freedcwn  to  others  deserve  it  not  for 
themselves,  and  under  a  just  God  cannot  long  retain  it." 

Are  the  words  of  Lincoln  true?  They  have  the  support 
of  much  human  experience.  A  republic  finds  its  only  secure 
foundation  in  the  belief  of  the  people  that  men  have  equal 
rights.  Once  shatter  that  belief-— once  teach  them  that  the 
stronger  or  the  wiser  or  the  better  men  have  the  right  to  rule 
others  against  their  will,  and  the  stronger  are  easily  per- 
suaded that  they  are  also  the  wiser  and  the  better.  Let  them 
once  see  the  easy  methods  of  despotism  applied  to  one  part  of 
the  people  under  their  flag,  and  they  ask  themselves  why  they 
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should  not  apply  the  same  methods  to  others  whom  they  dis- 
like or  distrust. 

There  comes  a  time  in  the  history  of  most  governments 
when  internal  differences  make  men  feel  insecure.  Let  me 
illustrate  my  meaning  by  an  extract  from  a  letter  written  by 
Guizot  to  Henry  Reeve  after  Napoleon  III.  had  overthrown 
the  French  Republic.     He  wrote: 

"The  gfreat  bulk  of  the  people,  those  to  whom  their  private 
ii  lerest  is  the  sole  consideration,  are  satisfied.  The  expecta- 
tion of  the  crisis  of  1852  weighed  upon  these  interests  like 
a  nightmare.  The  President  delivered  them  from  it ;  he  is 
fig-hting  against  socialism  and  demagogism.  By  his  tri- 
umph, manufacturers,  merchants,  honest  artisans  and  peas- 
ants, may  look  for  some  security  in  their  work  and  business 
for  some  time  to  come.     They  ask  nothing  more  of  him." 

Is  there  nothing  in  this  line  of  thought  which  seems  famil- 
iar to  you  ? 

Within  a  few  years  the  Southern  States  have  disfranchised 
a  large  body  of  voters.  It  was  accomplished  with  apparent 
ease,  and  it  is  justified  by  those  who  supported  it  on  the 
ground  that  the  interests  of  the  community  required  it.  It 
is  certainly  possible  that  this  precedent  may  be  followed  in 
other  States,  and  that  bodies  of  naturalized  voters  or  of 
ignorant  voters  may  be  disfranchised  for  a  like  reason.  It  is 
not  inconceivable  that  a  large  campaign  fund  might  be  pro- 
vided, and  that  the  very  class  whose  rights  were  attacked 
might  follow  the  example  of  Esau. 

The  process  of  changing  the  beliefs  of  a  nation  is  slow ; 
but  are  not  the  evidences  of  such  a  change  about  us?  Our 
Legislatures  no  longer  command  our  respect.  A  few  years 
ago  the  House  of  Representatives  "ceased  to  be  a  delibera- 
tive body,"  as  Mr.  Reed  described  the  result  of  his  own 
rules.  This  great  arena,  in  which  the  representatives  of  the 
nation  assemble  to  discuss  the  affairs  of  us  all,  is  no  longer 
the  home  of  free  speech.  A  few  men  decide  what  the  House 
shall  do,  who  shall  speak,  and  how  long  their  speeches  shall 
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occupy.  It  is  a  significant  change  It  is  common  report 
that  in  some  States  Senators  of  the  United  States  determine 
in  advance  how  the  L^slature  shall  be  organized,  and  how- 
it  shall  deal  with  the  measures  before  it.  Where  the  **boss" 
is  well  established,  there  is  to-day  little  government  by  the 
people.  The  voter  trusts  the  party,  the  party  surrenders  to 
the  organization,  the  organization  obeys  the  "boss."  This 
tendency  to  a  "one-man  power"  is  suggestive. 

It  is  astonishing  how  commonly  in  private  conversation 
men  express  the  belief  that  rqniblican  government  is  a  fail- 
ure, and  the  tendency  to  vest  larger  powers  in  executive 
officers  and  to  curb  in  various  ways  the  power  of  the  Legis- 
lature is  apparent  everywhere. 

When  Ouizot  asked  Lowell  how  long  our  republic  would 
last,  he  replied,  "As  long  as  the  ideas  of  the  men  who 
founded  it  continue  dominant."  They  are  the  foundation  of 
our  government,  and  whatever  weakens  them  endangers  it. 
We  have  learned  how  the  republics  of  the  ancient  world 
successively  fell,  and  we  have  seen  the  overthrow  of  a  repub- 
lic in  France.  To  meet  our  problems  here,  to  restrain  the 
power  of  capital  and  the  excesses  of  labor,  we  need  a  deeply 
rooted  faith  in  our  own  institutions,  a  passionate  love  of 
justice-  We  cannot  destroy  the  ideals  of  the  nation:  we 
cannot  insist  that  the  Declaration  of  Independence  is  wrong: 
we  cannot  govern  millions  of  men  outside  the  Constitution ; 
we  cannot  hold  a  single  Filipino,  like  Mabini,  a  prisoner 
without  trial  or  sentence, — ^and  hope  to  preserve  in  full 
strength  that  faith  in  the  equal  rights  of  men  which  is  the 
soul  of  this  nation.  Every  man  who  defends  these  things 
has  begun  to  lose  his  belief:  and,  while  years  may  elapse 
without  a  change  in  the  external  form  of  government,  no 
one  can  tell  when  some  crisis  will  find  our  people  as  glad  to 
welcome  a  strong  man  as  the  French  were  to  receive  a  new 
Napoleon.  Let  us  remember  that  Dreyfus  in  his  cage  on 
Devil's  Island,  with  the  whole  army  against  him  but  with 
justice  on  his  side,  was  strong  enough  to  shake  the  French 
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Republic.     Let  us  cling  fast  to  our  feith,  and  regard  him 
who  would  weaken  it  as  an  enemy  to  his  country. 

The  time  will  come,  if  this  republic  is  to  endure,  when  an 
overwhelming  public  sentiment  will  make  itself  felt,  and  we 
shall  do  what  every  true  American  in  his  heart  would  like  to 
have  his  country  do, — ^give  the  Filipinos  their  freedcxn,  and 
thus  regain  that  proud  position  among  the  nations  of  the 
world  which  we  have  lost,  the  moral  leadership  of  mankind, 
becoming  again,  in  the  words  of  Ag^inaldo,  "the  great 
nation.  North  America,  Cradle  of  Liberty,''  beneath  whose 
flag,  wherever  it  floats  in  this  wide  world,  there  is  no  room 
for  a  subject,  but  a  sure  refuge  for  every  man  who  desires 
that  freedom  which  is  the  birthright  of  every  human  being. 
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Mr.  President :  I  am  called  upon  to  discuss  "Noteworthy 
Changes  in  the  Statute  Law,  or  Points  of  General  Interest 
made  in  this  State,  in  other  States  and  by  Congress  during 
the  present  year.". 

The  Bar  in  all  English-speaking  countries  is  the  most  con- 
servative element  in  society.  This  is  the  necessary  result  of 
the  system  they  practice.  The  foundation  of  all  our  law  is 
the  English  Common  Law — of  force  not  because  a  written 
enactment  of  legislative  bodies,  but  because  it  has  been  the 
custom  until  the  custom  has  come  to  be  sacred,  and  any 
departure  therefrom  is  a  violation  of  law.  Precedent  and 
not  enactment  is  the  basis  of  our  law.  "It  has  been  held," 
axe  more  powerful-  words  with  the  average  lawyer  than — 
"Be  it  enacted."  This  being  the  case,  it  necessarily  results 
that  lawyers  are  conservative,  and  that  precedent  is  not  often 
overruled  or  departed  from,  and,  on  the  other  hand,  they  are, 
as  a  body,  ready  to  curb  unseemly  departures  from  custom 
by  members  of  the  profession.  When,  too,  we  remember 
that  they  constitute  the  great  steadying  force  in  legislative 
councils  in  this  country,  we  can  realize  how  few  "notable 
changes"  are  likely  to  be  enacted  during  any  one  year.  Each 
notable  change  strikes  down  some  custom  or  precedent  hoary 
with  age,  and  sends  a  pang  to  the  heart  of  many  a  lawyer 
who  has  found  that  precedent  a  friend  indeed  in  some  trying 
hour.  The  wide  scope  of  legislative  enactment  in  this 
country,  and  the  immense  amount  of  labor  it  would  take  to 
scan  all  statutes  that  have  gone  into  effect  the  past  year,  pre- 
vent the  possibility  of  the  short  review  here  given  being 
complete. 

I  will  first  discuss  such  as  have  come  to  my  attention  in 
the  different  States,  then  in  the  United  States  and  elsewhere. 
First  of  all,  in  South  Carolina,  notable  changes  are  few  in- 
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deed.  We  should  note,  first,  the  adc^tion  of  the  first  Code 
under  the  Constitution  of  1895,  which,  with  its  annotation, 
is  welcomed  as  a  boon  by  the  profession.  True,  it  is  not  a 
notable  change  in  Statute  Law,  as  most  of  it  was  law  before, 
but  it  was  a  change  in  the  **authority"  of  the  book«  making  it 
the  only  statutory  law  of  general  effect  in  the  State.  It  will 
be  a  necessary  member  of  every  law  library  in  the  State,  for 
time  to  come,  speaking  authoritatively  as  to  what  the  Statute 
Law  was  in  the  State  on  January  14,  1902.  It  is  a  step 
towards  the  consummation  of  an  humble  citizen  of  Chester- 
field County,  who  once  in  my  presence  asked  a  distinguished 
lawyer  of  that  county  why  they  didn't  put  all  the  law  in  one 
ordinary  hook,  so  that  everybody  could  have  one?  The 
work  on  the  book  is  creditable,  and  considering  the  fact  that 
it  was  begun  by  one  Code  Commissioner  and  finished  by  an- 
other, it  is  surprisingly  satisfactory  to  the  profession. 

The  next  item  of  importance  to  be  noted  is  the  change  in 
the  law  as  to  tax  penalties,  from  a  fifteen  per  cent,  penalty, 
which  was  confiscation  and  always  resulted  in  an  extension 
of  time  to  pay  without  penalty,  to  a  penalty  of  one  per  cent, 
for  one  month,  five  per  cent,  for  another  month,  and  finally 
fifteen  per  cent,  on  those  who  are  more  than  sixty  days  de- 
linquent. The  one  per  cent,  of  thirty  days  enables  the  tax- 
payer to  pay  a  reasonable  interest  for  indulgence,  and  the 
State  thereby  gets  an  interest  which  ccwnpensates  for  the 
delay,  and  no  burden  is  placed  on  the  taxpayer  by  pa3ring  it 
While  it  is  a  new  scheme,  it  seems  to  have  some  things  to 
commend  it. 

During  the  year  the  twenty-inch  pistol  law  has  gone  into 
effect.  The  carriers  of  pistols  and  the  Courts  are  confronted 
with  some  nice  questions  relative  to  that  statute  It  is  en- 
acted that  the  carrier  of  a  pistol,  "Concealed  or  unconcealed," 
less  than  twenty  inches  long  or  less  than  three  pounds  in 
weight,  shall  be  fined  not  over  $100  or  imprisoned  not  more 
than  thirty  days.  Then  we  have  another  statute,  which 
provides  that  carrying  a  concealed  pistol  shall  be  punished 
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by  a  fine  of  not  over  $100  nor  less  than  $20,  or  by  imprison- 
ment of  not  more  than  thirty  days  nor  less  than  ten  days. 
Now,  if  the  defendant  is  indicted  for  carrying  a  concealed 
weapon,  without  frills,  and  it  appears  on  trial  that  it  is  less 
than  twenty  inches  long,  can  he  be  sentenced  under  the 
twenty-inch  statute  to,  say,  $5  fine,  or  must  he  be  sentenced 
under  the  other  act  to  not  less  than  $20  ?  Again,  must  the 
indictment  charg^e  that  it  was  less  than  twenty  inches  long, 
if  concealment  is  charged,  and  will  it  be  necessary  to  charge 
both  a  concealed  and  unconceaded  weapon  in  two  separate 
counts,  so  as  to  meet  the  proof  in  either  event,  or  can  the 
offender  be  charged  with  carrying  a  g^n  less  than  twenty 
inches  long,  and  convicted,  whether  concealed  or  not?  It 
looks  as  if  the  statute  has  superseded  the  concealed  weapon 
statute,  so  far  as  pistols  are  concerned,  where  they  are  less 
than  twenty  inches  long,  and  the  severe  penalty  applies  only 
where  a  pistol  over  twenty  inches  long  is  carried  concealed 
about  the  person.  As  this  is  impossible  except  for  people 
in  female  garb,  it  looks  as  if  the  law  discriminates  against 
the  fair  sex  who  carry  pistols.  It  discriminates,  likewise, 
in  placing  a  severe  penalty  on  one  who  carries  metal 
knuckles  or  dirk,  etc.,  concealed  than  on  the  fellow  whose 
pistol  is  concealed  and  less  than  twenty  inches  long.  There 
is  one  more  remarkable  feature  to  the  statute.  It  gives  the 
Judge  the  power  to  suspend  sentence,  if  the  weapon  is  carried 
to  protect  one's  self  when  in  fear  of  bodily  harm.  This 
means  two  trials  in  each  case,  and  is  certainly  novel.  What 
figure  will  cowardice  cut  in  this  application  for  clemency? 
And  when  the  sentence  is  once  suspended,  can  the  string  on 
which  it  is  hung  be  cut  down,  and,  if  so,  by  whom?  The 
Judge  who  hung  it  up  or  another?  If  it  cannot  be  taken 
down,  is  not  this  a  pardoning  power  in  certain  limits  given 
a  Circuit  Judge?  If  so,  does  the  Constitution  allow  it? 
This  is  the  newest  thing  in  our  State  laws. 

The  Texas  Trust  Act  has  been  passed  here,  and  since  that 
time  Texas  Courts  have  declared  it  unconstitutional.     The 
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law  to  give  the  Attorney  General  the  power  to  collect  cvi- 
dence,  and  swear  witnesses  before  instituting  proceedings 
against  trusts,  has  been  passed,  and  a  similar  statute  has  been 
held  valid  in  New  York  in  the  case  of  In  re  Davis. 

As  to  other  States :  The  great  State  of  New  York  is  the 
center  of  energy  and  activity  on  this  continent,  and  ccwisc- 
quently  we  find  the  greatest  activity  and  the  most  progress 
in  its  Statute  Law.  The  revolution  in  practice  and  proced- 
ure b^;an  and  was  first  established  there.  During  last  year 
in  that  State  there  was  passed  a  law  providing  that  divorce 
decrees  should  be  interlocutory  for  three  months,  and  at  the 
end  of  that  time  a  final  decree  shall  be  entered,  provided  no 
good  cause  is  shown  to  the  contrary.  Ill-advised  and  snap- 
shot divorces  and  weddings  held  at  the  portals  of  the  Halls 
of  Justice,  while  the  voice  of  the  Court  is  still  audible  render- 
ing the  judgment,  are  thereby  hampered  and  at  least  ren- 
dered a  little  more  difficult.  This  is  as  it  should  be.  Inde- 
cent haste  to  be  separated  and  newly-mated,  should  be 
checked,  and  three  months  will  often  suffice  for  parties 
(especially  the  women)  to  change  their  minds.  Another 
change  there  in  the  interest  of  decency,  is  the  law  making  it 
a  misdemeanor  for  a  lawyer  to  advertise  for  divorce  cases — 
making  divorces  easy,  and  encouraging  that  kind  of  litiga- 
tion. 

Another  notable  change  in  New  Yorfc  is  the  adoption  of 
the  rule  of  imposing  an  indeterminate  sentence.  Where, 
for  instance,  the  punishment  for  an  offence  is  imprisonment 
not  less  than  one  year  nor  more  than  five,  the  sentence  is  so 
imposed  in  the  words  of  the  statute,  and  the  government  of 
the  penitentiary  is  left  to  use  its  judgment  in  the  length  of 
sentence  within  those  limits,  the  policy  being  to  give  full 
credit  to  prisoners  who  conduct  themselves  creditably. 
While  this  will,  doubtless,  be  an  inducement  to  good  behavior, 
it  seems  to  me  to  be  lodging  a  great  and  easily  abused  power 
in  the  management  of  the  penitentiary.  The  avenue  for 
corruption  is  so  plainly  visible  that  scatidals  are  sure  to  fol- 
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low,  and  the  quasi  pardoning  power  will,  doubtless,  be 
largely  abused  or,  what  is  equally  injurious  to  the  public 
service,  it  will  be  charged  and  believed  that  it  was  so. 

Another  novel  advance  is  that  of  taxing  posters.     An  or- 
dinance of  Buffalo  limiting  the  size  of  posters  was  sustained 
by  the  New  York  Supreme  Court,  and  immediately  a  bill 
was  introduced  and,  I  believe,  passed,  imposing  a  stamp  tax 
of  one  cent  on  every  two  square  feet  of  poster,  except  where 
displayed  at  the  advertiser's  place  of  business,  and  protect- 
ing the  poster  by  a  fine  of  five  dollars  on  persons  mutilating 
them.     This  scheme  for  revenue  might  be  commended  to 
our  Legislature.     "Smith's  Bile  Beans,"  "R.  J.  R."  and 
"Schnapp'sTags"  bulletins, "Brown's  IronBitters"  and  other 
similar  institutions  would  thus  be  made  to  contribute  to  the 
burdens  of  government.     New  York,  too,  has  passed  the  law 
to  tax  corporate  franchises  independently  of  their  property, 
and  it  has  just  been  held  to  be  unconstitutional,  but  not  by 
the  Court  of  last  resort.     And  New  York,  too,  has  passed  a 
statute,  whereby  it  is  declared  to  be  a  fdony  to  teach  the 
doctrine  that  organized  government  should  be  overthrown 
by  force  or  "violence,  or  by  assassination  of  the  executive 
head  or  of  any  of  the  executive  officials  of  government,  or  by 
any  unlawful  means."     This  is  defined  to  be  anarchy — ^so 
that  we  have  at  least  one  legal  definition  of  anarchy  in  free 
America,  and  people  who  advocated  it  in  public  or  private, 
verbally  or  in  writing,  or  justify  any  assassination,  or  un- 
lawful kilKng  of  any  officer  of  the  United  States,  or  any 
State  or  Nation  having  an  organized  government,  because 
of  his  official  character,  is  also  guilty  of  anarchy.     This  is 
the  beginning  of  statutes  placing  verbal  oflfences  against 
officials  on  a  different  plane  from  private  persons ;  but  when 
we  remember  that  resisting  an  officer  in  the  discharge  of  his 
duty  has  always  been  a  far  graver  offence  than  the  same 
force  applied  to  a  private  i>erson,  and,  in  fact,  the  same  con- 
duct to  a  private  person  was  not  an  offence  at  all  frequently, 
we  can  see  that  it  is  merely  extending  an  old  principle  to  new 
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conditions,  and  rendered  necessary,  too,  by  the  open  counsri- 
ling  of  persons  to  murder  heads  of  government.  The  start 
appears  to  be  a  good  one  and  on  the  right  line. 

The  United  States  has  passed,  or  at  least  put  into  effect, 
the  repeal  of  the  revenue  document  stamp  tax.  and  the  bill 
for  the  government  of  the  Philippines,  in  which  members 
of  the  family  are  required  to  inform  against  each  other  on 
the  charge  of  treason  and  sedition,  on  pain  of  punishment  for 
misprision  of  treason.  This  is,  to  say  the  least,  harsh,  and 
goes  in  a  fitting  chapter  in  the  history  of  a  government 
founded  on  a  Constitution  governing  its  subjects  outside  of 
the  Constitution.  What  the  outcome  can  be,  only  the  eye 
of  prophecy  can  foresee. 

The  Strike  Commission  appropriation  is  another  innoN-a- 
tion  of  the  year,  and  it  shows  how  intimately  this  countr>^ 
is  bound  up  together,  and  how  ready  we  are  bec<»ning  to 
look  to  the  national  government  to  grapple  with  all  our  diffi- 
culties. Concentration  of  power  in  Washington  is  going 
on  by  unanimous  consent.  And  speaking  of  strikes,  the 
good  old  State  of  Massachusetts  was  the  scene  of  the  pre- 
sentation of  a  bill  making  lawful  in  case  of  a  strike  or  lock- 
out for  the  strikers  to  patrol  the  neighborhood,  and  by  use 
of  all  the  usual  plans  prevent  other  workmen  from  working 
there.  The  bill  was  intended  to  stop  government  by  injunc- 
tion, but  who  would  have  expected  it  in  Massachusetts? 

Virginia,  too,  has  in  the  past  year  put  her  new  Constitu- 
tion in  force,  noted  mostly  for  the  length  of  time  it  took  t^ 
make  it,  and  its  disfranchising  the  negroes  and  the  enactment 
of  a  rule  as  to  fellow-servant  law  therein,  in  which  it  names 
specifically  the  persons  and  positions  entitled  to  its  benefits. 
While  such  law  may  be  just,  it  was  vicious  to  enact  such 
legislation  in  a  Constitution  which  is  supposed  to  be  a  state- 
ment of  general  rights  and  restriction  of  general  powers  of 
various  governmental  departments.  They  could,  with  equal 
propriety,  have  inserted  a  clause  prohibiting  stock  from  run- 
ning at  large,  or  regulating  the  salaries  of  the  State  officers. 
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The  latest  freak  in  Virginia  legislation,  however,  is  the  bill 
now  pending,  introduced  in  December,  to  prohibit  kissing. 
It  is  to  be  presumed  that  the  author  has  never  enjoyed  the 
pastime  himself,  or  he  would  not  be  so  cruel.  Like  the  laws 
against  concealed  weapons,  it  will  be  a  dead  letter.  Even 
the  Puritans  allowed  six  days  and  nights  in  the  week  for  the 
osculatory  performance  and  only  prohibited  it  on  Sunday, 
and  as  there  are  no  witnesses  usually  except  the  performers, 
who  cannot  be  made  to  testify  against  themselves,  the  con- 
victions will  be  scarce.  It  will  be  very  hard,  though,  if  it 
should  turn  out  that  a  Virginian  would  be  forced  to  come 
over  into  North  Carolina  to  kiss  his  wife — ^according  to  law. 

One  other  noteworthy  incident  I  will  mention,  and  then 
close. 

Russia  has  adopted  and  promulgated  a  new  Criminal 
Code,  which  has  been  declared  by  a  noted  German  professor 
to  be  superior  to  any  Criminal  Code  in  existence.  The  read- 
ers of  George  Kennan's  accounts  of  the  banished  prisoners 
in  Siberia,  will-  be  interested  to  know  that  banishment  and 
the  death  penalty  have  been  abolished.  This  is  an  apparent 
rebound  from  the  great  severity  heretofore  exercised  there, 
and  is  a  hopeful  sign. 

There  are  many  States  whose  Legislatures  did  not  meet 
the  past  year,  but  I  have  by  no  means  chronicled  all  the 
changes  of  importance.  It  is  sufficient  to  say  that  the 
changes  have  princii>ally  been  on  the  line  of  adapting  the 
principles  of  the  Common  Law  to  new  conditions  that  con- 
tinually arise  from  our  development,  and  that  little  that  is 
radical  is  to  be  found,  thanks  to  the  lawyers  who  pervade  the 
legislative  bodies. 
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EDWARD  BERNARD  RAGSDALE. 

It  is  eminently  fitting  and  proper  that  we  should  pause  in 
our  deliberations  for  the  purpose  of  taking  some  notice  of 
the  death  of  those  brethren  who  have  been  called  from  their 
labors  on  earth,  in  order  that  we  may  pay  some  tribute  to 
their  memories.  Among  the  number  of  such,  is  the  Hon. 
Edward  Bernard  Ragsdale,  of  Fairfield  County,  who  died 
at  his  home,  Winnsboro,  S.  C,  on  the  18th  day  of  Septem- 
ber, 1901.  He  was  bom  near  Jenkinsville,  in  that  county, 
on  the  I6th  day  of  March,  1856,  springing  from  an  honored 
and  honorable  ancestry. 

While  still  a  mere  child,  under  the  age  of  ten  years,  he 
was  left  to  the  care  of  an  excellent  mother,  who  was  made  a 
widow  by  the  death  of  his  father,  who  died  in  Virginia,  in 
the  service  of  his  country.  At  this  early  age,  being  thus 
thrown,  in  scxne  measure,  upon  his  own  resources,  he  soon 
developed  that  sturdy  self-reliance,  which  afterwards  was  a 
prominent  and  distinguishing  trait  of  his  Hfe. 

His  early  education  was  obtained  at  Shiloh  Academy,  a 
neighborhood  school,  near  his  birth-place,  which,  at  that 
time,  was  one  of  the  best  country  schools  of  the  county. 
Here  he  first  acquired,  as  we  may  justly  assume,  a  thirst  for 
larger  and  broader  mental  development  and  equipment,  and 
laid  well  and  deeply  the  foundations  of  his  subsequent  edu- 
cation. After  spending  some  years  most  profitably  at  this 
school,  his  subsequent  education  was  completed  at  Furman 
University,  Greenville,  S.  C. 

After  leaving  Furman  University,  he  taught  school  for 
about  eighteen  months,  at  Shiloh  Academy,  near  his  home. 
As  a  teacher,  he  was  successful,  and  enjoyed  the  confidences 
of  his  patrons,  as  well  as  the  love  and  esteem  of  his  pupils. 
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Having  chosen  the  law  as  his  profession,  he  gave  up  this 
school,  at  the  end  of  the  third  term,  and  shortly  aftenvards 
entered  upon  its  study,  in  the  offices  of  Melton  &  Clark,  Co- 
lumbia, S.  C.  In  the  year  1881,  on  examination  before  the 
Supreme  Court,  he  was  enrolled  as  an  attorney  and  coun- 
sellor, and  admitted  to  practice  in  all  of  the  Courts  of  the 
State. 

Soon  after  his  admission  to  the  Bar,  he  located  at  Winns- 
boro,  S.  C,  and  formed  a  partnership  with  Charles  A.  Doug- 
lass, Esq.,  now  of  Washington,  D.  C,  who  was  admitted  to 
the  Bar  about  the  same  time,  under  the  firm  name  of  Rags- 
dale  &  Douglass.  Both  being  young  men  of  marked  ability. 
and  having  strong  and  influential  friends  throughout  the 
county,  the  firm  soon  met  with  gratifying  success  in  the 
practice  of  the  law.  This  partnership  continued,  however, 
for  only  a  few  years,  and  until  his  brother,  the  Hoiu  G.  W. 
Ragsdale,  the  present  Senator  from  Fairfield  County,  came 
to  the  Bar,  when  it  was  dissolved  by  mutual  consent.  He 
then  entered  into  partnership  with  his  brother,  above  men- 
tioned, and  became  the  senior  member  of  the  firm  of  Rags- 
dale  &  Ragsdale.  This  firm  at  once  acquired  an  extensive 
and  lucrative  practice,  and  continued  in  existence  until  dis- 
solved by  his  lamented  death,  in  1001. 

Mr.  Ragsdale,  while  in  no  sense  a  politician,  had  most 
decided  views  upon  all  public  issues  and  questions,  and  al- 
ways retained  the  courage  of  his  convictions,  always  fear- 
lessly expressing  them  on  all  proper  occasions.  During  the 
time  of  factional  bitterness,  engendered  by  the  impending 
political  revolution  of  1890,  he  was  nominated  as  a  candidate 
for  Superintendent  of  Education  on  the  State  ticket  headed 
by  Judge  A.  C.  Haskell.  Notwithstanding  the  existing  fac- 
tional differences,  Mr.  Ragsdale  retained,  in  the  largest 
measure,  the  respect  and  confidence  of  all  classes  of  pe(q)]e 
in  his  county. 

Time  soon  heals  all  breaches,  and,  in  1898,  he  was  nomi- 
nated in  the  primary  election,  at  the  head  of  the  ticket,  as  a 
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member  of  the  House  of  Representatives  of  the  State,  and 
was  again  honored  with  the  nomination  and  election  in  1900. 
White  his  legislative  career  was  a  brief  one,  in  that  body,  by 
his  marked  ability  and  strong  personality,  he  soon  made  a 
decisive  impression  upon  his  fellow-members,  and  was  placed 
on  some  of  the  most  important  and  influential  Committees 
of  the  House,  He  was  a  forcible  and,  at  times,  an  eloquent 
speaker,  and  took  a  leading  part  in  most  of  the  important 
debates  arising  in  that  body.  As  a  legislator,  he  reflected 
credit  upon  himself  and  honor  upon  his  constituency. 

About  one  year  before  his  death,  after  having  suffered 
from  one  or  two  attacks  of  grippe,  his  general  health,  which 
for  some  years  previously  had  not  been  vigorous,  began  to 
decline,  and  soon  the  germs  of  that  fatal  malady — ^pulmo- 
nary consumption — ^began  to  manifest  themselves.  After 
spending  some  months  in  Florida,  without  receiving  material 
benefit,  he  returned  to  his  home  at  Winnsboro,  and  began  to 
prepare  for  the  inevitable.  Fully  conscious  of  his  condi- 
tion, believing  the  malady  incurable,  and,  at  times,  racked 
and  distressed  by  pain,  he  maintained  a  composure  and 
cheerfulness  that  was  indeed  remarkable.  Knowing  the 
certainty  of  approaching  death,  and  fully  appreciating  its 
solemn  realities,  he  met  the  issue  with  philosophic  calmness 
and  heroic  fortitude.  On  the  19th  day  of  September,  1901, 
in  the  Episcopal  Cemetery,  at  Winnsboro,  on  a  spot  chosen 
by  himself,  in  the  presence  of  a  large  concourse  of  people — 
his  loved  ones,  friends,  neighbors  and  acquaintances  from 
all  parts  of  the  county — ^his  mortal  remains  were  consigned 
to  Mother  Earth,  and  his  last  resting  place  was  covered  with 
the  sweetest  and  most  beautiful  flowers  of  autumn. 

The  Circuit  Court,  then  in  session,  at  Winnsboro,  ad- 
journed in  honor  of  his  memory,  and  subsequently  his  breth- 
ren of  the  Bar,  of  which  he  was  an  honored  member,  adopted 
suitable  resolutions,  as  a  tribute  of  their  love  and  esteem  for 
him. 

This  is  but  the  briefest  and  most  inadequate  outline  of 
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some  of  the  facts  pertaining  to  the  life  of  oar  deceased 
friend  and  brother — for  time  is  too  limited  in  which  to  pay 
a  more  fitting  and  esctended  tribute  to  him.  as  a  man,  a 
friend,  a  citizen,  a  legidator,  and  a  law>'er.  In  none  of  the 
above  relations  was  he  either  ordinary  or  commonplace. 

As  a  man,  we  may  say.  however,  that  he  was  of  striking 
personality,  warm  and  genial  in  disposition,  entertaining^  in 
conversation,  without  guile  or  hyprocricy.  straightforward 
in  all  things,  upright  and  honorable  in  all  the  relations  of 
life,  and  a  lover  of  the  truth  for  its  own  sake.  His  private 
life  and  character  was  stainless  and  irreproachable. 

.He  was  endowed  naturally  with  a  strong  and  analytical 
mind,  which  he  had  cultivated  and  developed  not  only  by 
close  application  to  the  study  of  his  profession,  but  had  en- 
riched and  broadened  by  the  study  of  general  literature,  and 
the  best  classics  of  ancient  and  modem  times. 

A  striking  trait  of  his  character  was  his  fidelity  and  loy- 
alty to  his  friends;  while  his  earnestness  and  devotion  in  the 
cause  of  his  clients  was  a  distingui^ing  characteristic  of  his 
whole  professional  career.  He  was  a  devoted  lover  of  hon- 
esty and  truth,  and  despised  anything  that  savored  of  fraud 
or  deceit. 

As  a  lawyer,  he  was  a  clear  and  Ic^cal  thinker  and  reas- 
oner,  a  fluent,  graceful  and,  at  times,  eloquent  speaker,  and 
he  rarely  failed  to  make  a  profound  and  pleasing  impression 
upon  his  hearers.  As  an  advocate  before  a  jury,  he  was 
always  earnest,  honest  and  forcible.  In  his  relations  with 
his  brother-members  of  the  Bar,  he  was  kind,  considerate, 
affable  and  courteous.  He  was  an  upright  and  honorable 
counsellor,  who  dignified  the  practice  of  law,  and  shed  lustre 
upon  the  profession,  of  which  he  was  an  honored  member. 

He  had  scarcely  reached  the  meridan  of  life,  yet  he  had 
attained  a  most  enviable  position  in  his  career  as  a  lawyer, 
and  has  left  his  impress  upon  the  Bar  of  the  State,  wherever 
he  was  known.  In  speaking  of  him,  before  his  death,  one 
of  the  ablest  and  most  distinguished  lawyers  of  the  State, 
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who  had  known  Mr.  Ragsdale  well  and  long,  said  of  him, 
that  he  had  the  brightest  legal  mind  of  any  of  the  younger 
members  of  the  Bar  of  the  State,  with  whom  he  had  ever 
been  thrown  in  contact.  Coming  from  the  source  it  did, 
this  was  high,  but  well  deserved  praise. 

This  inadequate  tribute  does  not  do  full  justice  to  the 
memory  of  our  deceased  brother,  and  in  closing,  we  can  only 
say,  "Peace  to  his  ashes !  And  farewell,  until  the  mists  and 
shadows  flee  away,  and  the  day  dawn  doth  appear." 


BEAUFORT  WATTS  BALL. 

No  section  of  Laurens  County  and,  indeed,  of  the  whole 
State,  has  been  more  prolific  of  great  lawyers  and  good  men 
than  the  "Cane  Credc"  section  of  that  grand  old  county. 
From  the  banks  of  that  turbid  stream  have  come  the  Mc- 
Gowans  (Samuel,  Homer  and  Aleck,  all  now  gone,  and 
Frank  P.,  still  with  us),  James  M.  Baxter  (also  gone),  the 
Wattses  and  many  others  eminent  in  the  public  life  of  the 
county  and  State.  Of  these,  there  was  none  whose  life  was 
more  a  part  of  the  history  of  that  county  than  Beaufort 
Watts  Ball,  who  was  there  bom  on  the  16th  day  of  Novem- 
ber, 1830.  The  fifty  years  embracing  his  manhood  were 
big  with  epochs  in  the  history  of  his  county  and  State ;  and 
\vith  all  of  these  he  was  closely  identified,  and  amid  them  all 
so  bore  himself  that  he  steadily  grew  in  moral  stature,  and  at 
no  time  of  his  life  was  he  so  respected  and  beloved  as  at  its 
close.  Sprung  on  his  father's  side  from  Cavalier  English 
strain  and  on  his  mother's  from  Scotch-Irish  stock,  in  his 
mental  and  moral  constitution  were  combined  the  amiable 
graces  of  the  one  and  the  sterner  virtues  of  the  other.  As 
was  the  case  with  most  of  the  gentlemen  of  his  day,  his 
education  was  on  a  broad  gauge,  which  bore  fruit  after- 
wards in  the  catholicity  of  his  views  and  sympathies.  He 
attended  first  the  neighborhood  schools  at  Cross  Hill  and. 
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later,  the  village  school  at  Laurens  Court  House.  At  four- 
teen or  fifteen  years  of  age,  he  entered  Erskine  Coll^^, 
where  he  went  through  the  Sophomore  Class.  He  then  at- 
tended a  high  school  in  this  city  (Columbia),  living  with 
his  accomplished  uncle.  Col.  Beaufort  T.  Watts,  for  whom 
he  was  named  and  who  more  than  any  other  had  to  do  with 
his  rearing,  Col.  Ball's  father  having  died  when  he  was  only 
four  years  old.  The  next  year  he  entered  the  Junior  Class 
of  the  South  Carolina  College.  His  extremely  social  nature 
kept  him  from  being  a  "hard"  student ;  but  despite  this,  his 
quickness  of  mind  bore  him  towards  the  top,  and  he  gradu- 
ated in  1851,  twelfth  in  a  class  of  fifty.  Returning  from 
college,  he  studied  law  at  his  county  seat,  in  the  office  of  that 
thorough  lawyer,  the  late  C.  P.  Sullivan,  and  was  admitted 
to  practice  in  1854.  From  that  time  to  his  last  sickness, 
excepting  the  four  years  of  the  war  between  the  States,  he 
practiced  his  profession  with  success,  being  at  one  time,  from 
1877  to  1881,  Solicitor  of  his  Circuit.  Combining  a  wide 
range  of  information,  with  excellent  common  sense  and  rare 
good  judgment,  he  was  always  a  safe  counsellor  and  a  ready 
advocate.  The  high  plane  on  which  he  pitched  his  profes- 
sional life  had,  and  still  has,  a  most  wholescMne  effect  in 
influencing  the  tone  of  the  new  generations  of  lawyers 
springing  up  in  thes^  latter  days. 

As  a  side  issue,  he  also  essayed  in  the  field  of  journalism, 
being,  in  the  late  sixties  and  early  seventies,  editor  of  The 
Lourensville  Herald;  and  for  several  years  just  preceding 
his  death,  editor  of  The  Laurens  Advertiser,  Here,  his 
large  view  of  things,  his  varied  information  and  his  grace- 
fulness of  expression,  made  him  peculiarly  strong.  If  in 
the  arts  of  Peace  he  was  eminent,  when  grim-visaged  War 
showed  her  wrinkled  front,  he  was  no  less  equal  to  her  de- 
mands. He  was  long  time  Adjutant  of  the  Hampton 
Legion,  and  afterwards  Assistant  Adjutant  General  of 
Gary's  Brigade.  And  so,  he  was  in  the  thickest  of  the  fray 
— ^was  wounded  once,  had  three  horses  killed  under  him,  and 
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was  captured  once,  but  only  for  a  short  time,  as  he  soon 
escaped  by  a  bold  dash  on  his  blooded  mare.  The  title  of 
"Col."  came  to  him  from  the  ante-bellum  militia  times,  he 
having  in  1859  been  elected  Colonel  of  the  Fortieth  Militia 
Regiment. 

Col.  Ball  always  took  an  active  interest  in  politics,  as,  in- 
deed, in  everything  that  concerned  the  welfare  of  his  people ; 
and  his  prominence  in  his  county  always  forced  him  to  the 
front.  But  he  was  ever  more  of  the  patriot  than  the  politi- 
cian. He  was  County  Chairman  of  the  Laurens  Democracy 
from  the  days  of  1876  to  1890.  He  was  a  member  of  the 
Constitutional  Convention  of  1865,  and,  later,  a  member  of 
the  House  of  Representatives.  He  narrowly  missed  election 
to  Cbngress  in  1884,  receiving  the  hearty  and  undivided  sup- 
port of  his  own  county,  and  a  strong  support  from  other 
counties. 

Col.  Ball  touched  life  in  all  of  those  phases  which  oflfered 
opportunities  of  benefitting  his  fellow-men  and  especially 
his  own  county  people.  And  so,  he  was  ever  a  bright  Ma-  , 
son,  having  been  Grand  Master  of  the  State  and  several  times 
Master  of  his  local  lodge.  In  the  same  spirit,  he  accepted 
the  Colonelcy  of  the  Laurens  Regiment  of  the  United  Con- 
federate Veterans,  and  the  Chairmanship  of  the  County 
Pension  Board — a  position  (humble  and  onerous  though  it 
was)  in  which  he  hoped  to  be  of  benefit  to  veterans  and  their 
widows. 

And  thus  has  passed  from  us  to  a  broader  sphere  of  ac- 
tivity, one  whose  sympathetic  nature,  sprightliness  of  mind 
and  many  accomplishments,  made  him  agreeable,  and  whose 
high  character  and  varied  aajuirements  made  him  useful, 
in  his  generation. 

SAMUEL  PRIOLEAU  HAMILTON. 

Maj.  Samuel  P.  Hamilton  was  bom  in  Washington,  D. 
C,  in  the  month  of  January,  1826.  and  died  in  Chester,  S.  C, 
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November  22d,  1897.  He  was  the  son  of  Gov.  James  Ham- 
ilton, of  South  Carolina,  and  at  the  date  of  his  birth  his 
father  was  representing  this  State  in  Congress.  Maj.  Ham- 
ilton's early  life  was  spent  on  his  father's  rice  plantations  in 
Charleston  and  Beaufort  counties ;  and,  so  far  as  we  are  able 
to  learn,  his  educational  training  was  received  in  the  schools 
of  Charleston.  In  early  manhood  he  was  admitted  to  the 
Bar,  and  began  the  practice  of  his  chosen  profession  in  Sa- 
vannah, Ga.  Nothing  is  known  by  the  writer  of  success 
and  growth  in  his  profession  there,  but  when  the  war  be- 
tween the  States  broke  out  in  1861,  Maj.  Hamilton  left  his 
law  practice  and  his  family,  and  entered  the  Confederate 
service  as  a  Captain  of  Artillery.  By  his  courage  and  dar- 
ing he  soon  rose  to  the  rank  of  Major.  Although  he  had 
lost  his  right  hand,  by  an  accident  in  his  youth,  and  was 
from  disability  exempt  from  service,  he  served  the  Confed- 
eracy from  the  beginning  to  the  close  of  the  war  in  the  Army 
of  Northern  Virginia,  and  took  an  active  part  in  all  the 
great  battles  fought  by  the  matchless  army  to  which  he  be- 
longed. 

At  the  close  of  the  war  he  located  in  Chester,  and  resumed 
the  practice  of  his  profession.  He  had  been  reared  in  lux- 
ury, but  the  exigencies  of  the  war  left  him  with  nothing, 
except  a  brave  heart  and  a  courageous  spirit.  He  was  ac- 
customed to  say  that  he  was  in  Chester  by  accident,  because 
in  returning  home  from  the  battle-fields  he  stranded  there, 
and  could  get  no  further.  In  his  new  home  Maj.  Hamilton 
soon  fotmd  friends  and  clients.  When  the  Courts  were  re- 
opened he  became  one  of  the  active  and  leading  lawyers  of 
the  county.  In  the  depressing  days  of  reconstruction,  he 
was  admired  for  his  boldness  and  incorruptibleness  both  in 
and  out  of  Court.  In  the  harassing  times  of  the  Ku  Klux. 
he  rendered  valuable  and  gratuitous  services  to  many  of  his 
fellow-citizens,  when  in  prison  and  on  trial.  He  continued 
in  active  practice  up  to  the  last  years  of  his  life. 

In  politics  Maj.  Hamilton  was  always  a  Democrat  of  the 
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old  school.  But  he  accepted  the  results  of  the  war,  without 
complaining  of  the  bitterness  of  its  fate,  and  resumed  his 
work  with  hopefulness  and  cheerfulness.  He  was  a  mem- 
ber of  the  State  Convention  in  1876  that  nominated  Hamp- 
ton for  Governor,  and  was  one  of  the  leaders  and  workers 
.  for  the  redemption  of  the  State  that  memorable  year.  He 
represented  his  county  in  the  Legislature  in  1886  and  1887. 
Such  is  a  brief  statement  of  the  main  facts  in  his  life. 

As  a  lawyer  Maj.  Hamilton  possessed  some  strong  quali- 
ties. He  was  by  nature  courageous  and  independent,  and 
these  qualities  made  him  bold  and  confident  and  self-reliant 
in  his  legal  conclusions  and  positions.  No  matter  what 
others  might  think  or  do,  he  would  stand  for  his  views  and 
his  client  to  the  end.  He  never  deserted  his  client  or  his 
cause.  When  his  conclusions  and  opinions  were  correct,  he 
was  a  remarkably  strong  advocate.  Oftentimes  he  would 
display  surprising  astuteness  and  ability  in  his  conception 
and  elaboration  and  application  of  some  difficult  and  subtle 
legal  principle;  but  truth  demands  the  statement  that  his 
legal  conclusions  were  not  always  certain  and  correct.  Some- 
times in  his  conclusions  he  seemed  to  lose  sight  of  well- 
established  legal  maxims.  Nevertheless  he  was  a  bold  and 
able  advocate  and  always  a  dangerous  antagonist  in  the 
Court  room. 

Maj.  Hamilton  was  a  patriotic  man.  He  was  devoted  to 
the  interests  of  his  country.  He  was  proud  of  his  war  re- 
cord, and  well  he  might  be,  when  we  remember  that  he  went 
into  the  army  and  remained  in  it  to  the  end  from  choice  and 
not  from  necessity.  His  courage  was  of  the  highest  type 
and  his  spirit  never  quailed  before  danger.  In  times  that 
try  men's  souls,  a  man  of  Maj.  Hamilton's  qualities  is  al- 
ways in  demand.  Although  he  was  reared  in  the  school  of 
the  strictest  Secessionists,  yet  he  accepted  the  results  of  war 
without  murmuring,  and  his  love  of  country  still  abounded. 
In  life  and  in  politics  he  was  incorruptible.  He  did  not  live 
for  money,  and  he  cared  for  it  only  as  means  of  supplying  his 
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wants.  He  was  genial,  and  kind  and  social.  He  was  with- 
out malice  and  without  hypocrisy.  He  was  generows  to  a 
fault.     He  had  many  friends  and  few,  if  any,  enemies. 

A.  G.  Brice. 
Chester,  S.  C,  January  12th,  1903. 


DAVID  R.  DUNCAN. 

David.  R.  Duncan  was  bom  September  27th,  1836.  at 
Randolph- Macon  College,  Virginia.  He  died  January  28th, 
1902,  at  his  home  in  Spartanburg,  South  Carolina. 

He  volunteered  to  enter  the  service  of  his  country  at  the 
beginning  of  the  war  between  the  States,  and  was  made 
First  Lieutenant  in  Oo.  C,  Thirteenth  Regiment  South 
Carolina  Volunteers.  He  was  promoted — ^made  Captain  of 
the  same  company,  then  became  Major  of  the  Thirteenth 
Regiment.  Men  are  made  of  and  for  the  times  in  which  they 
live.  He  lived  in  the  time  and  place  that  needed  him  most. 
His  life  was  as  well  ordered  and  beautiful  as  the  music  of  the 
spheres. 

He  was  admitted  to  the  Bar  on  26th  November,  1858, 
and  began  the  practice  of  law  in  Spartanburg.  Clients  were 
drawn  to  him  by  three  powerful  magnets.  He  was  an  af- 
fable stranger,  a  kind  friend,  a  good  lawyer — ^the  sum  of  all, 
a  good  man.  In  many  respects  he  would  have  been  a  good 
lawyer  if  he  had  never  studied  law — if  that  had  not  been  his 
profession.  H  all  the  pure,  clear  streams  that  burst  from 
the  mountains  run  into  one  channel,  there  is  purity,  goodness 
and  power  without  alloy.  It  is  the  storms  that  swell  and 
darken  and  make  them  dangerous.  His  life  was  sacredly 
guarded  from  the  wild  whirlwind  of  the  passions.  He 
never  bowed  at  the  shrine  of  ambition.  He  worshipped 
neither  success  or  money,  but  both  paid  him  homage.  It 
takes  more,  and  a  different  mixture,  of  all  the  good  qualities 
of  mind  and  heart  to  make  a  good  lawyer,  than  is  required  to 
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make  a  successful  man  in  any  other  profession.  A  man  who 
wants  to  get  through  life  without  scars  on  his  heart  and  spots 
on  his  character,  lessens  his  chance  of  escape  when  he  takes 
to  law.  To  those  in  other  pursuits  hundreds  of  the  avenues 
to  life's  tempting  goals  are  closed.  To  the  lawyer  they  are 
all  open.  God  pity  the  lawyer  who  cannot  stand  the  strain. 
In  these  the  brave  and  noble  Duncan  never  lost  a  fight. 

He  was  the  charm  of  the  social  life  into  which  he  so  fully 
entered.  He  loved  it  and  it  loved  him.  He  drank  deeply 
from  friendship's  fullest  cup  and  never  failed  a  friend. 

Public-spirited,  progressive,  magnanimous  almost  to  a 
fault.  Not  dogmatic,  censorial  or  critical,  but  a  Christian — 
a  Christian  gentleman,  a  member  of  the  Methodist  Church. 
"The  Fatherhood  of  God  and  the  Brotherhood  of  man*'  was 
emblazoned  upon  his  life. 

The  good,  the  beautiful  and  true  of  such  a  life  must  shine 
with  a  soft  but  undimmed  splendor  in  the  home.  So  it  did. 
Home  was  the  dearest  and  brightest  spot  for  him — ^the  in- 
spiration of  his  hope  and  the  crown  of  his  joy. 

The  rest  of  his  life — ^is  it  not  written  upon  the  hearts  of 
his  friends? 

The  candle  spluttered  and  burned  low.  The  zephyrs  ca- 
ressed the  trees  and  the  flowers  which  he  had  planted.  With 
their  music  and  their  fragrance  they  told  the  rest  of  the 
story:  He  has  done  the  best  he  could.  The  light  of  the 
sinking  sun  is  still  golden  upon  the  western  clouds.  The 
birds  that  sang  to  him  will  continue  to  sing,  the  flowers  to 
bloom,  the  sparkling  rills  to  laugh  and  dance  their  happy 
course  to  the  great  ocean,  as  was  intended  by  Him  who  lifts 
the  curtain  of  night  and  wakes  his  children  with  the  glad 
acclaim  of  dawn ;  and  when  he  sees  their  feet  are  tired  and 
their  eyes  are  weary,  he  lets  it  fall  again.  He  heard  the  soft 
low  music  of  this  twilight,  and  to  those  who  listened  he  said 
from  a  grateful  heart,  "Now  I  lay  me  down  to  sleep." 
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In  behalf  of  the  South  Carolina  Bar  Aatodation,  presented  at  the  M< 
rial  Bxerciaes  held  before  the  Supreme  Court,  January  22,  1903 


CHIEF  JUSTICE  HENRY  McIVER. 

Henry  Mclver,  Chief  Justice  of  South  Carolina,  -died  at 
his  home  in  Cheraw,  on  the  12th  of  January,  1903,  in  the 
seventy-seventh  year  of  his  age,  and  in  the  twenty-sixth  year 
of  continuous  service  on  the  Bench  of  the  Supreme 
Court  of  his  native  State,  during  the  last  eleven  years  of 
which  he  was  Chief  Justice.  Bom  in  Society  Hill,  Sep- 
tember 25,  1826,  the  son  of  Alexander  Mclver  and  Mar>" 
Hanford,  his  wife,  he  died  at  Cheraw,  in  an  adjoining 
county,  having  lived  his  entire  life  in  this  State  He  grad- 
uated with  distinction  at  the  South  CanJina  CoU^ne  in 
December,  1846,  and  was  admitted  to  the  practice  of  law  a 
year  later.  Assisting  his  father,  then  Solicitor  of  the  East- 
em  Circuit,  during  his  lifetime  in  the  prosecution  of  crimes 
and  misdemeanors,  he  was  appointed  Solicitor  by  the  Gov- 
ernor upon  the  death  of  his  father,  in  the  summer  of  1860, 
and  held  the  office  for  the  remainder  of  the  year.  Again,  in 
1853,  he  became  Solicitor,  and  held  the  office  continuously 
until  legislated  out  of  his  office  by  the  Constitution  adopted 
in  1868,  under  the  ReccMistmction  Acts  of  the  United  States 
Congress.  But  his  discharge  of  the  duties  of  his  office  was 
suspended  during  the  years  in  which  he  served  the  Confede- 
rate States  of  America  in  the  Fourth  Regiment  of  South 
Carolina  Cavalry,  being  twice  wounded  in  battle. 

From  1868  to  1877,  Henry  Mclv^  was  a  private  citizen, 
studying  and  practicing  law.  When  the  State  government 
w^as  reclaimed  by  her  own  citizens  under  the  leadership  of 
Wade  Hampton,  the  first  vacancy  on  the  Supreme  Bench 
was  filled  by  his  election  as  Associate  Justice  in  May,  1877. 
His  first  opinion  was  in  Ex  parte  Smith,  the  first  unques- 
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tion-ed  decision  that  Wade  Hampton  and  not  Chamberlain 
was  Governor  of  South  Carolina.  In  December,  1879,  he 
was  elected  Chief  Justice  as  successor  to  the  then  incumbent, 
whose  term  of  office  expired  in  July,  1880,  but  in  the  interests 
of  his  State,  for  sufficient  reasons  well  known  to  all,  he  de- 
clined the  higher  office,  and  continued  to  be  Associate  Justice 
until  December,  1891,  when  he  was  elected  Chief  Justice, 
which  latter  office  he  held  until  his  death,  on  Monday  of  last 
week.  He  was  also  a  member  from  Chesterfield  County  of 
the  Constitutional  Convention  of  1860,  in  which  he  signed 
the  Ordinance  of  Secession,  and  of  the  Convention  of  1865, 
which  accepted  the  results  of  Lee's  and  Johnson's  surrenders. 

We  trust  that  this  bare  outline  of  a  noble  man's  life  will 
not  satisfy  any  one  who  wishes  to  help  himself  or  inspire 
others  by  a  study  of  the  lives  of  great  men.  Other  records 
will  furnish  further  details,  while  the  strong  mental  and 
moral  characteristics  of  Chief  Justice  Mclver  will  be  found 
stamped  upon  the  twelve  hundred  or  more  opinions  to  be 
found  in  volumes  8  to  64,  both  inclusive,  of  the  South  Caro- 
lina Reports.  The  volume  of  work  done  by  him  while  on 
the  Bench  will  be  appreciated  when  it  is  considered  that  from 
1  Bay  and  1  DeSaussure  to  64  S.  C.  (not  counting  Tread- 
way,  whose  cases  are  all  republished  by  Brevard),  146  vol- 
umes of  reports  have  been  published  in  116  years,  while 
Chief  Justice  Mclver's  opinions  for  twenty-five  years  are  to 
be  found  in  fifty-seven  volumes — ^more  than  one-third  of  the 
whole  issue. 

In  all  these  cases  there  will  be  found  not  one  opinion  dis- 
playing careless  or  hasty  consideration ;  not  one  showing  on 
his  part  a  disposition  to  avoid  a  positive  committal  on  any 
point  necessary  to  the  d^ision ;  not  one  in  which  there  is  any 
doubt  as  to  what  the  decision  means — or,  if  perchance  there 
be  one  such,  it  was  by  reason  of  error  in  the  language  chosen 
and  not  by  reason  of  intended  obscurity  of  expression  because 
of  uncertainty  in  his  own  mind,  or  of  fear  of  criticism.  He 
was  the  complete  lawyer — ^his  whole  life  devoted,  in  study, 
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in  practice  and  in  elucidation,  to  this  profession.  With  un- 
daunted moral  courage,  with  full  knowledge  of  the  law,  with 
a  clear  and  trained  intellect,  with  logical  reasoning,  almost 
always  conclusive,  and  with  absolute  impartiality,  his  deci- 
sions are  monuments  to  his  character  and  genius.  In  the 
early  years  of  his  Judgeship,  he  declared  in  unmistakable 
ruling  the  law  of  the  land  in  such  opinions  as  those  in  Faber 
V.  Police,  Simons  z\  Bryce,  and  Robertson  z\  Lowrance,  and 
for  generations  yet  to  come  these  and  very  many  others  will 
be  recognized  as  ruling  cases.  He  it  was  who  first  served 
to  restore  the  decisions  of  South  Carolina  to  the  respect 
which  before  1868  they  commanded  in  the  Supreme  Court 
of  the  United  States,  in  the  Courts  of  other  States,  and  even 
in  far  away  Westminster  Hall. 

If  not  too  modest  to  appreciate  his  own  exalted  merits,  it 
must  have  been  a  pleasure  to  him  in  his  declining  days  to 
feel  how  much  had  been  accomplished  by  him  for  the  future 
as  well  as  the  present  in  his  contributions  to  the  law.  To 
the  people  of  the  State,  especially  to  his  friends,  it  is  a  pleas- 
ant reflection  that  his  many  legal  opinions  will  always  be  of 
him  a  monument  more  enduring  than  brass,  and  that  in  the 
long  array  of  distinguished  jurists  who  have  adorned  the 
Bench  of  South  Carolina  in  a  period  of  over  two  hundred 
years,  no  one  will  stand  higher  in  the  appreciation  of  pos- 
terity than  Henry  Mclver.  We  may  here  record  that  be- 
cause of  the  vacancy  caused  by  the  death  of  Chief  Justice 
Simpson  and  the  subsequent  serious  illness  of  Associate  Jus- 
tice McGowan,  he  wrote  all  of  the  decisions  of  the  Court  for 
November  Term,  1890,  to  be  found  in  34  South  Carolina 
Reports,  and  yet  these  cases  are  all  regarded  as  of  highest 
authority  in  fact  as  well  as  in  law. 

His  friends  and  acquaintances  well  know,  and,  therefore, 
it  should  be  here  recorded,  that  his  social  qualities  and  pri- 
vate character,  adorned  his  long  life.  One  of  many  evi- 
dences of  this  was  exhibited  when  he  declined  his  election 
to  the  office  of  Chief  Justice  in  1879,  because  he  feared  that 
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his  acceptance  would  result  in  a  decision  upon  an  important 
issue  by  a  Court  whose  legaHty  might  be  questioned.  His 
associates  on  the  Bench,  the  lawyers  who  contended  in  his 
Court,  his  friends  and  neighbors,  all  take  greatest  pleasure 
in  testifying  that  his  genial  qualities  and  exalted  character 
were  of  the  same  high  order  as  his  learning  and  his  abilities. 
In  commending  him  to  the  emulation  of  others  as  a  Judge, 
we  may  also  show  with  pride  how  his  life  has  demonstrated 
that  the  great  man  may  pass  all  his  days  as  a  good  man, 
unstained  by  weakness  or  vice. 

The  death  of  such  a  man  is  a  great  loss  to  the  judiciary 
and.  therefore,  to  the  State.  Let  his  memory  be  cherished 
as  a  heritage,  and  may  this  memorial  help  to  inspire  rising 
generations  to  appreciate  the  great  value  of  such  a  life  to 
one's  country. 
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GENERAL  MINUTES 


Columbia^  S.  C,  January  21,  1904. 

The  eleventh  annual  meeting  of  the  South  Carolina  Bar 
Association  was  called  to  order  in  the  hall  of  the  House  of 
Representatives  at  4  o'clock  P.  M.,  by  the  President,  Mr.  J. 
E.  McDonald. 

On  motion,  the  calling  of  the  roll  of  members  was  dis- 
pensed with. 

The  President  then  delivered  his  annual  address.  {See 
Appendix. ) 

The  reading  of  the  minutes  of  the  last  preceding  meeting 
w-as  dispensed  with. 

The  Secretary  presented  the  names  of  various  applicants 
for  membership.  On  motion,  all  applications  were  referred 
to  the  General  Council. 

The  Secretary  read  a  communication  from  Mr.  James 
Hagerman,  President  of  the  American  Bar  Association,  by 
which  the  South  Carolina  Bar  Association  was  invited  to 
send  delegates  to  the  Universal  Congress  of  Lawyers  and 
Jurists,  which  is  to  be  held  in  St.  Louis,  on  September  28th, 
29th  and  30th,  1904.  The  communication  was  received  as 
information ;  and,  on  motion,  the  President  was  authorized 
and  instructed  to  appoint  the  del^ates  referred  to. 

The  Secretary  then  read  a  communication  from  Thomas 
Barclay,  Esq.,  of  London,  England,  by  which  the  Bar  Asso- 
ciation was  invited  to  co-operate  in  the  effort  to  have  the 
United  States  Government  and  the  Government  of  Great 
Britain  adopt  a  permanent  treaty  of  arbitration.  The  com- 
munication was  referred  to  the  Committee  on  Commercial, 
Interstate  and  International  Law. 

The  General  Council  made  a  report  on  the  applications  for 
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membership;  and,  on  motion,  the  following  new  members 
were  elected :  Messrs.  George  K.  Laney,  Howard  B.  Carlisle, 
J.  J.  Gentry,  Frank  P.  McCain,  Oscar  K.  Mauldin,  John  H. 
Earle,  H.  H.  Newton,  J.  S.  Brice,  William  S.  Nelson,  W.  C, 
Miller,  F.  E.  Dreher,  W.  C.  Davis,  Charlton  Durant,  Abe 
Levi,  J.  H.  Lessene,  Louis  W.  Gilland,  Thomas  B.  McLeod, 
F.  F.  Herndon,  B.  Frank  Kelly,  J.  R.  Coggeshell  and  J.  P. 
Gibson. 

Mr.  George  S.  Mower,  Chairman,  then  made  an  oral 
report  on  Grievances.  The  report  was  received  and  permis- 
sion given  to  express' the  same  in  writing,  to  be  submitted 
thereafter. 

The  report  of  the  Committee  on  Jurisprudence  and  Law 
Reforms  was  presented  by  Mr.  John  S.  Wilson,  a  member  of 
this  Committee.  The  recommendations  of  the  report  were 
considered  and  discussed  seriatim.  The  first  recommenda- 
tion was  laid  upon  the  table.  The  second  and  third  reown- 
mendations  of  the  report  were  adopted.  It  was  moved  and 
carried,  that  the  two  recommendations  of  this  report,  adopted 
by  the  Association,  be  referred  to  a  Committee  consisting 
of  one  Senator  and  two  members  of  the  House  of  Represen- 
tatives. Members  of  the  Association  were  instructed  to  use 
every  effort  in  having  these  recommendations  adopted  as  the 
law  of  this  State.  The  President  selected  the  following 
Committee :  Senator  G.  W.  Brown  and  Representatives  W. 
P.  Pollock  and  Horace  L.  Bomar. 

The  President  appointed  the  following  Committee  on 
Nomination  of  Officers :  Messrs.  T.  W.  Bacot,  Robert  Aid- 
rich,  John  S.  Wilson,  Knox  Livingston,  C.  M.  Efird,  J.  K. 
Henry,  W.  H.  Hunt  and  T.  P.  Cothran. 

The  report  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  was  then  presented  by  Mr.  Charles 
E.  Spencer,  Chairman.  The  report  was  passed  over  for 
consideration  on  the  next  day's  meeting. 

The  report  of  the  Committee  on  Commercial  Interstate 
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and  International  Law  was  presented  by  Mr.  M.  L.  Bonham. 
The  report  was  adopted. 

It  was  moved  and  carried,  by  the  required  two-thirds  vote, 
that  Article  IV.  of  the  Constitution  be  amended  by  adding 
thereto  the  following,  to  wit :  That  to  the  Standing  Commit- 
tees of  the  Association  there  shall  be  added  a  new  Committee, 
to  be  known  as  a  Committee  on  Legislation,  the  said  Com- 
mittee to  consist  of  five  members. 

The  report  of  the.  Committee  on  Commercial  Interstate 
and  International  Law  was  then  referred  to  the  new  L^sla- 
tive  Committee,  to  be  hereafter  mentioned. 

It  was  moved  and  carried,  that  Judge  J.  H.  Hudson  be 
requested  to  prepare  and  publish  in  the  proceedings  of  the 
Association,  an  essay  upon  the  subject,  "The  Court  of  Com- 
mon Pleas." 

The  meeting  was  then  adjourned  until  4  o'clock  P.  M., 
January  22d. 

At  the  above  named  hour,  on  the  following  day,  January 
22d,  the  Association  reconvened  and  proceeded  with  the 
transaction  of  the  business,  as  follows:  Mr.  Francis  H. 
Weston  delivered  an  address  upon  the  subject,  "Noteworthy 
Changes  in  the  Statute  Law,  or  Points  of  General  Interest, 
Made  in  This  State,  in  Other  States  and  by  Congress  During 
the  Preceding  Year." 

The  report  of  the  Committee  on  Education  and  Admis- 
sions to  the  Bar  was  then  presented  by  Mr.  W.  R  Dargan. 
The  recommendation  of  the  Committee  as  to  a  two  years' 
course  of  study  as  a  requirement  for  admission  to  the  Bar, 
and  the  recommendation  suggesting  relief  to  the  Supreme 
Court  from  the  burden  of  examining  applicants  for  admis- 
sion to  the  Bar,  were  adopted..  The  report  was  referred  to 
the  Committee  on  L^slation. 

The  report  of  the  Committee  on  Grievances  was  then  pre- 
sented in  writing  by  Mr.  George  S.  Mower. 

The  report  of  the  Committee  on  Memorials  was  presented 
by  Col.  Robert  Aldrich.     A  memorial  on  Mr.  Louis  Ward- 
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law  Simkins  was  then  read  by  Mr.  F.  P.  McGowan.  The 
Committee  reported  the  death  of  the  following  members 
during  the  year:  Messrs.  Edward  McCrady,  Henry  A. 
DeSaussure  and  Louis  W.  Simkins.  The  report  was 
adopted,  and  the  request  for  authority  to  publish  the  m«no- 
rials  was  granted. 

The  report  of  the  Committee  on  Publications  was  pre- 
sented by  Mr.  John  P.  Thomas,  Jr.,  Chairman.  The  report 
was  adopted. 

On  motion,  it  was  ordered  that  the  Committee  on  Publica- 
tions be  authorized  and  asked  to  publish,  among  the  proceed- 
ings of  the  Association,  the  essay  written  by  Gen.  Edward 
McCrady  upon  the  subject,  "Our  Colonial  Judges." 

The  Committee  on  Nomination  of  Officers  then  made  its 
report.  The  officers  nominated  by  the  Committee  were  duly 
elected.     {See  list  of  Officers.) 

The  report  of  Delegates  to  the  American  Bar  Association 
was  then  presented  orally  by  Mr.  M.  F.  Ansel. 

On  motion  and  by  two-thirds  vote,  the  Constitution  of  the 
Association  was  amended  as  follows : 

Moved  by  Mr.  Bacot : 

Atnendntefit  of  Article  XL,  of  the  Constitution. 

(1)  Strike  out  the  words,  ''at  8  o'clock  in  the  evening  of 
the  first  Wednesday  in  December,"  and  in  lieu  thereof  sub- 
stitute the  words,  "on  the  third  Thursday  in  January'*  (2) 
Insert  between  the  word  ''building"  and  the  word  "as^'  the 
words,  "Afid  at  such  hour;"  so  that  Article  XL,  as  so 
amended,  shall  read  as  follows: 

"Article  XI.  This  Association  shall  meet  on  the  third 
Thursday  in  January  in  each  year,  in  ColunAia,  the  capital 
of  the  State,  in  such  building  and  at  such  hour  as  the  Execu- 
tive Committee  may  select;  and  those  members  present  at 
such  meeting  shall  constitute  a  quorum.  At  such  meeting 
the  Association  shall  give  a  dinner  to  its  members  at  such 
time  and  place  as  the  Executive  Committee  may  select." 
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Report  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  was  then  taken  up  for  considera- 
tion. The  report  was  received  as  information,  and  ordered 
to  be  printed  in  the  proceedings. 

The  report  of  the  Treasurer  was  then  read  and  adopted. 
The  President-elect,  Mr.  H.  J.  Haynesworth,  was  then 
escorted  to  the  chair  by  a  Committee  consisting  of  Messrs. 
T.  P.  Cothran  and  W.  I.  Herbert.  Thereafter  the  meeting 
adjourned  until  8  o'clock  P.  M. 

At  8  o'clock  P.  M.,  the  Asociation  reconvened  in  the  hall 
of  the  House  of  Representatives,  where  the  annual  address 
was  delivered  before  a  large  and  appreciative  audience  by 
Hon.  LeRoy  F.  Youmans,  upon  the  subject,  "Evolution  of 
American  Law  and  the  American  Lawyer."  At  the  conclu- 
sion of  the  address  it  was  moved  and  carried  that  the  thanks 
of  the  Association  be  extended  to  Col.  Youmans  for  his  able, 
scholarly  and  eloquent  address. 

At  10  o'clock,  the  Association  and  its  invited  guests  met 
at  the  Columbia  Hotel,  where  the  anhual  dinner  was  served. 
Thereafter,  on  motion,  the  Association  adjourned  sine  die. 

Hunter  A.  Gibbes, 

Secretary. 
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LIST  OF  OFFICERS^  t904-t905 


President, 
H.  J.  Haynesworth. 

Vice-President,  First  Circuit, 
James  F.  Izlar. 

Vice-President,  Second  Circuit, 
M.  P.  Howell. 

Vice-President,  Third  Circuit, 
P.  A.  Wilcox. 

Vice-President,  Fourth  Circuit, 
W.  P.  Pollock, 

Vice-President,  Fifth  Circuit, 
W.  M.  Shannon. 

Vice-President,  Sixth  Circuit, 
G.  W.  Ragsdale. 

Vice-President,  Seventh  Circuit, 
John  W.  Ferguson. 

Vice-President,  Eighth  Circuit, 
J.  P.  Carey. 

Secretary, 
Hunter  A.  Gibbes. 

Treasurer, 
W.  D.  Melton. 
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COMMITTEES — GENERAL  COUNCIL.  H 

Executive  Cofiimittee. 

F.  H.  Weston,  Chairman,  Columbia,  S.  C. 

T.  W.  Bouchier,  Bennettsville,  S.  C. 

Charles  Carroll  Simms,  Barnwell,  S.  C. 

Hunter  A.  Gibbes,  Secretary,  ex  officio,  Columbia,  S.  C. 

W.  D.  Melton,  Treasurer,  ex  officio,  Columbia,  S.  C. 

Cofninittee  of  Arrangements. 

P,  H.  Nelson,  Chairman, 

J.  Q.  Marshall,  W.  T.  Aycock, 

A.  W.  Thomson. 

Reception  Committee. 

W.  C.  Benet,  Chairman, 
Andrew  Crawford,  J.  S.  Muller, 

John  T.  Sloan,  J.  Frost  Walker. 


GENERAL  COUNCIL 

H.  J.  Haynesworth,  ex  officio,  Chairman. 
Hunter  A.  Gibbes,  ex  officio.  Secretary. 
First  Circuit— J.  P.  K.  Bryan. 
Second  Circuit — E.  P.  Henderson. 
Third  Circuit— R.  D.  Lee. 
Fourth  Circuit — ^J.  W.  Johnson. 
Fifth  Circuit— N.  G.  Evans. 
Sixth  Circuit — ^J.  H.  Marion. 
Seventh  Circuit — O.  L.  Schumpert. 
Eighth  Circuit— H.  H.  Watkins. 
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LOCAL  COUNCIL 


First  Circuit — ^James  F.  Izlar^  Vice-President,  ex  oihcio; 
Donald  McKay  Frost,  R.  L.  Weeks. 

Second  Circuit — M.  P.  Howell,  Vice-President,  ex 
officio;  James  W.  Moore,  Claude  E.  Sawyer. 

Third  Circuit — P.  A.  Wilcox,  Vice-President,  ex  officio; 
W.  C.  Davis,  Walter  Hazzard. 

Fourth  Circuit- — W.  P.  Pollock,  Vice-President,  ex 
officio;  W.  F.  Dargan,  T.  L  Rogers. 

Fifth  Circuit — W.  M.  Shannon,  Vice-President,  ex 
officio;  W.  H.  Sharpe,  Charles  T.  Haskell. 

Sixth  Circuit — G.  W.  RagsdalE,  Vice-President,  ex 
officio;  J.  S.  Brice,  W.  C.  Hough. 

Seventh  Circuit — ^John  W.  Ferguson,  Vice-President, 
ex  officio;  George  Johnstone,  Ralph  K.  Carson. 

Eighth  Circuit — ^J.  P.  Carey,  Vice-President,  ex  officio; 
E.  L.  Herndon,  M.  p.  DeBruhl. 


COMMITTEES  FOR  THE  YEAR  JJOt-'OS 


Education  and  Admission  to  the  Bar 

George  B.  Cromer, 
M.  H.  Moore,  J.  P.  Carey, 

W.  H.  Hunt,  Jr.,  J.  G.  McCants. 

Commefcial^  Interstate  and  International  Law 

John  C.  Sheppard, 
A.  G.  Brice,  F.  M.  Gilland, 

W.  B.  Gruber,  B.  H.  Moss. 
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Gfjevanccs 

Ralph  K.  Carson, 
John  Gary  Evans,  T.  Y.  Wiluams, 

W.  N.  Graydon,  N.  B.  Dial, 

HUGER  SiNKLER,  J.    C.   OtTS, 

H.  H.  Watkins,  John  S.  Wilson. 

Memorials 

T.  W.  Bacot, 
Horace  L.  Bomar,  T.  B.  Fraser, 

G.  H.  Bates,  G.  Herbert  Sass. 

Publications 

John  P.  Thomas,  Jr., 
C.  M.  Eeird,  T.  G.  Croft,  Jr., 

W.  D.  Melton,  Hunter  A.  Gibbes, 

Treasurer,  ex  officio,  Secretary,  ex  officio, 

Jfirispnidence  and  Law  Refonn 

Joseph  A.  McCullough, 
T.  P.  Cothran,  W.  M.  Shannon, 

F.  B.  Gary,  J.  Lyles  Glenn. 

Judicial  Administr  ation  and  Remedial  Pfocedufe 

F.  Barron  Grier, 
Knox  Livingston,  W.  J.  Montgomery, 

Edward  McIver,  George  E.  Prince. 

The  above  mentioned  Committees  will  make  interesting 
reports  concerning  their  respective  subjects  at  the  next 
annual  meeting  of  the  Asociation,  to  be  held  in  January, 
1905. 

Under  Article  XIV.,  the  Vice-President  for  the  Sixth 
Judicial  Circuit,  G.  V^.  Ragsdale,  Esq.,  is  appointed  to 
deliver,  at  the  next  annual  meeting,  an  address  upon  the 
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subject,  "Noteworthy  Changes  in  the  Statute  Law,  or  Points 
of  General  Interest,  Made  in  This  State,  in  other  States, 
and  by  Congress  During  the  Preceding  Year." 


DELEGATES  TO  MEETING  OF  AMERICAN  BAR 
ASSOCIATION 


Robert  Aldrich,  W.  C.  Miller,  S.  J.  Simpson.     Alter- 
nates— ^Thomas  F.  McDow,  M.  L.  Smith. 

The  1904  annual  mfeeting  of  the  American  Bar  Associa- 
tion will  be  held  in  St.  Louis,  Mo.,  on  September  26,  27,  28. 


DELEGATES  TO  UNIVERSAL  CONGRESS  OF  LAW- 
YERS  AND  JURISTS 


J.  E.  McDonald,  W.  D.  Melton,  D.  S.  Henderson,  C.  C. 
Featherstone,  J.  H.  Hudson,  W.  F.  Dargan,  George  S. 
Legare.  Alternates — George  S.  Mower,  M.  L.  Bonham  and 
R.  D.  Lee. 

The  meeting  of  the  Universal  Congress  of  Lawyers  and 
Jurists  will  be  held  in  St.  Louis,  Mo.,  on  September  28,  29 
and  80. 


Digitized  by  VjOOQIC 


UST   OF    MEMBERS — ARRANGED   AI^PHABETlCAtl^Y.       15 

UST  OF  MEMBERS 


Affanged  Alphafaettcally 


NAMES  POSTOFFICES 

Abney,  B.  L Columbia 

Aldrich,  Robert Barnwell 

Ansel,  M.  F Greenville 

Aycock,  W.  T Columbia 

Bacot,  Thomas  W Charleston 

Bates,  George  H Barnwell 

Bellinger,  G.  Duncan ,. . Columbia 

Belser,  W.  G Columbia 

Benet,  W.  C Columbia 

Benet,   Christie Columbia 

Berry,  J.  A Orangeburg 

Blakeney,  W.  S Chesterfield 

Blease,  C.  L .Newberry 

Blythe,  Absalom Greenville 

Bomar,  Horace  L Spartanburg 

Bonham,  M.  L Anderson 

Boggs,  J.  E Pickens 

Boozer,  A.  M Columbia 

Bowman,  J.  W Orangeburg 

Bouchier,  T.  W Bennettsville 

Brice,  A.  G Chester 

Brice,  J.  S Yorkville 

Brown,  George  W Darlington 

Brooks,  U.  R Columbia 

Brunson,  W.  A Florence 

Bryan,  J.  P.  K Charleston 

Brayton,  E.  M Columbia 

Buchanan,  O.  W Winnsboro 
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NAMES  POSTOFFICES 

Buibt,  G.  Lamb Charleston 

Buist,  Henry Charleston 

Bynum,  Frank  L Newberry 

Capers,  John  G Charleston 

Capplemann,  John  D Charleston 

Carson,  R.  K Spartanburg 

Carey,  J.  P Pickens 

Caston,  R.  T Chesterfield 

Clark,  W.  A Columbia 

Clark,  Washington Columbia 

Carlisle,  Thomas  B Spartanburg 

Clarke,  B.  B Camden 

Clarkson,  E.  McC Columbia 

Clifton,  Jno.  H Sumter 

Cochran,  Ernest  F Anderson 

Colcock,  F.  Horton Columbia 

Cooper,  R.  A Laurens 

Coggeshell,  J.  R Darlington 

Cothran,  T.  P Greenville 

Covington,  F.  F Marion 

Crawford,  Andrew Columbia 

Croft,  T.  G.,  Jr Aiken 

Cromer,  George  B Newberrj- 

Dargan,  E.  K Darlington 

Dargan,  W.  F Darlington 

Davis,  J.  E Barnwell 

Davis,  W.  C Manning 

Deal,  A.  M Columbia 

Dean,  A.  H Greenville 

DeBruhl,  M.  P Abbeville 

Dennis,  E.  C Darlington 

DePass,  A.  C Columbia 

DeSaussure,  Henry  A Charleston 
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Dial,  N.  B Laurens 

Dibble,  Andrew  C Orangeburg 

Dibble,  Samuel Orangeburg 

Dominick,  Fred  H Newberry 

Donaldson,  T.  Q Greenville 

Douglas,  Alexander  S Winnsboro 

Douglas,  W.  Davis Winnsboro 

Dowling,  H.  S Bamberg 

Dreher,  F.  E Lexington 

Duvant,   Charlton Manning 

E^rle,  John  J Columbia 

Elarle,  John  H Greenville 

Edmunds,  Harry  N ..Columbia 

Efird,  C.  M Lexington 

Elliott,  William Beaufort 

Elliott,  William,  Jr Columbia 

Emmanuel,  P.  A Aiken 

Evans,  N.  G Edgefield 

Evans,  John  G Spartanburg 

Evans,  W.  Boyd Columbia 

Evans,  H.  H Newberry 

Featherstone,  C.  C Laurens 

FerguscMi,  John  W Laurens 

Ficken,  John  F —  Charleston 

Finley,  D.  E Yorkville 

Fishbume,  W.  J Walterboro 

Eraser,  Thomas  B Sumter 

Frost,  D.  McKay Charleston 

Galluchat,  M.  C Manning 

Gary,  F.  B Abbeville 

Gaston,  A.  L .  — Chester 

Gentry,  J.  J Spartanburg 
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NAMBS  POSTOPPICHS 

Gibbes,  Hunter  A Columbia 

Gilland,  T.  M Kingstrec 

Gilland,  Louis  W Kingstrec 

Gibson,  J.  P 

Glaze,  W.  L Orangeburg 

Glenn,  J.  Lyles Chester 

Graydon,  W.  N Abbeville 

Green,  Allen  J Cdumbia 

Green,  H.  P Columbia 

Greene,  W.  P. Abbeville 

Green,  W.  T ColumlMa 

Grier,  F.  B Greenwood 

Gruber,  W.  B , Walterbwo 

Gunter,  R.  L i Aiken 

Gunter,  U.  X.,  Jr Qdumbia 

Gyles,  H.  E Aiken 

Hart,  James  F Yorkville 

Haynesworth,  E.  C Sumter 

Haskell,  Charles  T Columbia 

Haynsworth,  H.  J Greenville 

Hazzard,  Walter Georgetown 

Hemphill,  J.  J Chester 

Hemphill,  Paul Chester 

Henderson,  E.  P Aiken 

Henderson,  D.  S Aiken 

Henderson,  C.  G Walterboro 

Henderson,  P.  F Aiken 

Henry,  J.  K Chester 

Herbert,  D.  O < Orangcbiwg 

Herbert,  R.  B .Columbia 

Hemdon,  F.  F Bishc^ville 

Herndon,  E.  L Walhalla 

Hirsch,  M.  J Kingstree 

Hough,  W.  C Lancaster 
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Howell,  M.  P WaltertxJTO 

Hunt,  Walter  H.,  Jr Newberry 

Hunt,  J.  H Newberry 

Hudson,  J.  H Bennettsville 

Hyde,  Simeon,  Jr Charleston 

Hydrick,  D.  E Spartanburg 

Inglesby,  Charles Charleston 

Izlar,  L.  T Blackville 

Izlar,  Jas.  F. Orangeburg 

Jennings,  W.  B Sumter 

Jervey,  Wm.  St.  Julien Charleston 

Johnson,  J.  M Marion 

Johnstone,  George Newberry 

Johnson,  J.  W Marion 

Jones,  C.  D Lancaster 

Jones,  W.  M Spartanburg 

Kelly,  B.  Frank Bishopville 

Lee,  A.  M Charleston 

Lee,  Richard  D Sumter 

Laney,  George  K Chesterfield 

L^;are,  George  S Charleston 

Lesesne,  J.  H Maiming 

Levi,  Abe ., .Manning 

Lide,  Robert Orangeburg 

Livingston,  Knox Bennettsville 

Lofton,  R.  M McClellansville 

Logan,  W.  Turner Charleston 

Lyles,  W.  H Columbia 

Lyon,  James  F —  Abbeville 

McAdams,  E.  G Anderson 
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NAMES  F06T0FFICES 

McCoU,  D.  D.,  Jr Bcniictts\-iUc 

McCain,  Frank  P Yorici-ille 

McCants,  J.  Glenn Winnsboro 

McCaw,  W.  B Yorior-iUc 

McCrady,  L.  DeB Charleston 

McDonald,  J.  Edwin Winnsboro 

McE>o^^',  Thomas  F Yorkville 

McFadden,  Samuel  E Chester 

McFadden,  A,  D Columbia 

McGou'an,  Frank  P Laurens 

Mclver,  Edward Cheraw 

McLaughlin.  J.  B Bishopville 

McLeod,  Thomas  G Bishopville 

McClure,  J.  C Chester 

McMahan,  Jc*m  J Columlna 

McMaster,  Porter  A Columbia 

McMaster,  B.  P Columbia 

McNeill,  J.  P Florence 

McQueen,  John  M Cheraw 

Marshall,  J:  Q Colimibia 

Marion,  J.  Harden Chester 

Martin,  B.  F Anderson 

Matheson,  D.  S Cheraw 

Mayfield,  W.  D Columbia 

Mauldin,  L  M Pickens 

Mauldin,  Oscar  K * Greenville 

Mauldin,  F.  M Greenville 

Melton,  W.  D Columbia 

Memminger,  R.  W.,  Jr Charleston 

Miller,  W.  C Charleston 

Moise,   Marion Sumter 

Montgomery,  W.  J Marion 

Moore,  James  W Hampton 

Moore,  M.  H Columbia 
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Moorman,  Robert Columbia 

Mordecai,  T.  M Charleston 

Morgan,  B.  A Greenville 

Morgan,  T.  R Aiken 

Moss,  B.  H Orangeburg 

Moss,  Adam  H Orangeburg 

Mower,  George  S Newberry 

Muller,  Jacob  S Columbia 

Munro,  James Union 

Nathans,  J.  N Charleston 

Nelson,  P.  H Columbia 

Nelson,  W.  S Columbia 

Newton,  H.  H Bennettsville 

Orr,  James  L Greenville 

Otts,  J.  C Gaflfney 

Owens,  V.  S Aikpi 

Parker,  Wm.  Henry Abbeville 

Pate,  R.  H 

Parker,  Wm.  H.,  Jr Charleston 

Patterson,  J.  O Barnwell 

Perry,  J.  L Charleston 

Peurifqy,  J.  E Walterboro 

Peurifoy,  J.  H .Walterboro 

Pollock,  W.  P Cheraw 

Pope,  Josej*  Daniel Columbia 

Prince,  Geo.  E Anderson 

Ragsdale,  J.  W Florence 

Ragsdale,  G.  W Winnsboro 

Ray,  Archibald  W Columbia 

Raysor,  T.  M Orangeburg 

Reynolds,  John  S Columbia 
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Rembert,  Geo.  R Columbia 

Rice,  Benj.  T Barnwell 

Refers,  Thos.  I Bennettsville 

Robinson,  D.  W Columbia 

Rutledge,  Benj.  H.,  Jr Charleston 

Rucker,  E.  M Anderson 

Sass,  G.  Herbert Charleston 

Sawyer,  Claude  E Aiken 

Schumpert,  O.  L Newbern' 

Seibels,  John  T Columbia 

Shand,  Robert  W Columbia 

Sharp,  H.  W Lexington 

Shannon,  Wm.  M Camden 

Shealor,  J.  W Walhalla 

Sheppard,  Jno.  C Edgefield 

Shuman,  B.  M Greenville 

Sjnkler,  Huger Charleston 

Simkins,  S.  McG Edgefield 

Simons,  James Charleston 

Simms,  Charles  Carroll Barnwell 

Simpson,  Henry  Y Laurens 

Simpson,  Stobo  J Spartanburg 

Sloan,  John  T Columbia 

Smith,  H.  A.  M Charleston 

Smith,  M.  L Camden 

Spear,  J.  M Darlington 

Smythe,  A.  T Charleston 

Spencer,  C.  E Yorkville 

Spencer,  C.  W.  F Yoric\allc 

Stackhouse,  Walter  F Marion 

Stevenson,  W.  F Cheraw 

Stribling,  W.  J Walhalla 

Summers,  A.  W Orangeburg 
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Talbird,  Thos Beaufort 

Thomas,  Jno.  P.,  Jr Columbia 

Thompson,  R.  A Walhalla 

Thomson,  E.  M Columbia 

Thomson,  A.  W Columbia 

Tillman,  J.  H Edgefield 

Tompkins,  A.  S Edgefield 

Toole,  G.  L Aiken 

Townsend,  W.  H Barawell 

Tribble,  J.  L Anderson 

Vemer,  Jno.  S Colimibia 

Von  Kolnitz,  Geo.  R,  Jr Charleston 

Walker,  J.  F Columbia 

Watkins,  H.  H Anderson 

Wedcs,  R.  L St.  George 

Welborn,  Adam  C Greenville 

Welch,  B.  H Columbia 

Weston,  F.  H Columbia 

Whaley,  R.  S Charleston 

Whitner,  B.  F Anderson 

Wilcox,  P.  A Florence 

Wilson,  John  S Manning 

Wilson,  W.  B Yorkville 

Wilson,  H.  F Sumter 

Wilson,  Stanyarne. , Spartanburg 

Woods,  E.  O Darlington 

Williams,  T.  Y Lancaster 

Wingard,  J.  Brooks Lexington 

Youmans,  LeRoy  F Columbia 
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UST  OF  HONORARY  MEMBERS 

{See By-Lams  VIIL) 


Hon.  MeIvVilus  W. 
Hon.  John  Marshai.1.  Harian,  Hon. 
Hon.  George  Shiras,  Jr.,  Hon. 

Hon.  Horace  Gray,  Hon. 

Hon.  Edw.  Douglass  White,     Hon. 
Hon.  Jeter  C.  Pritchard,  Hon. 

Hon.  Y.  J.  Pope,  Hon. 

Hon.  Eugene  B.  Gary,  Hon. 

Hon.  R.  O.  Purdy,  Hon. 

Hon.  Charles  G.  Dantzler,      Hon. 
Hon.  Ernest  Gary,  Hon. 

Hon.  James  Aldrich,  Hon. 


Puller. 

David  Josiah  Brewer, 
RuFus  W.  Peckham, 
Henry  Billings  Brown^ 
Joseph  McKenna, 
Wm.  H.  Brawley, 
C.  A.  Woods, 
Ira  B.  Jones, 
Daniel  A.  Townsend, 
Richard  C.  Watts, 
George  W.  Gage, 
James  C.  Klugh. 


LIST  OF  DECEASED  MEMBERS 


Ashley,  Walter 
Baker,  E.  C. 
Ball,  B.  W. 
Bettis,  Benj.  W. 
Blue,  J.  G. 
Bonham,  Richard  G. 
Bolger,  H.  L.  P. 
Boyd,  R.  W.  • 
Boyle,  Charles 
Buist,  Henry 
Calhoun,  Orville  T. 
Carson,  G.  C. 
Chisolm,  Robert 
Cohen,  J.  Barrett 
Cothran,  J.  S. 


Croft,  G.  W. 
Gulp,  C.  C. 
Dennis,  E.  J. 
Dozier,  Richard 
Duncan,  D.  R. 
Earle,  Jos.  H. 
Edwards,  B.  W. 
Farrow,  A.  S. 
.  Gaston,  T.  C. 
Gourdin,  W.  Moultrie 
Hanckel,  Thomas  M. 
Hayne,  Isaac 
Hutson,  C.  J.  C. 
Hamilton,  S.  P. 
Harllee,  W.  W. 
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Jordan,  O.  C. 
Jones,  John  B. 
Kelley,  W.  R. 
Kennedy,  D. 
Kennedy,  E.  J. 
Kershaw,  Jos.  B. 
Lee,  William  A. 
Leitner,  W.  Z. 
McLure,  T.  E. 
McNeel,  John  M. 
McCrady,  Edward 
McGowan,  W.  C. 
Mclver,  Henry 
McKissick,  I.  G. 
Magrath,  A.  G. 
Maher,  J.  J. 
Melton,  S.  W. 
Mdton,  P.  L. 
Miles,  Chas.  R. 
Mooney,  J.  A. 
MuUer,  Jos.  W. 
Munro,  William 
Murphy,  W.  Perry 
Murray,  E*  B. 
Norton,  Jos.  J. 
O'Brien,  A.  F. 


Obear,  Henry 
Patterson,  Giles  J. 
Patton,  H.  C. 
Packer,  James 
Perry,  W.  H. 
Prince,  W.  L.  F. 
Rion,  James  H. 
Ragsdale,  E.  B. 
Rhett,  John  T. 
Rutledge,  Benj.  H. 
Sanders,  W.  A. 
Simpson,  W.  D. 
Simkins,  L.  W. 
Smith,  L.  Wardlaw 
Suber,  C.  H. 
Simons,  I.  Ancrum 
Thompson,  J.  S.  R. 
Thomson,  H.  M. 
Trenholm,  George  M. 
Verdier,  W.  J. 
Wannamaker,  F.  M. 
Workman,  W.  H.  R. 
Wells,  Geo.  G. 
Williams,  W.  A. 
Wilson,  W.  B. 
Woodward,  M.  B. 
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ANNUAL  ADDRESSES 


YEAR.  NAME. 

1885.  John  F.  Dillon. 

1886.  Thos.  M.  Cooley 


1887.     Joel  Prentiss  Bishop. 


1889.  Richard  M.  Venable. 

1890.  Edward  J.  Phelps. 
1892.     D.  W.  Voorhees. 


1902.  W.  C.  Benet. 

1903.  Moorfield  Storey. 

1904.  LeRoy  F.  Youmans. 


SUBJECT. 

Uncertainty  in  our  Laws :  Its 
Causes  and  Remedy. 

The  Influence  of  Habits  of 
Thought  upon  our  Institu- 
tions. 

The  Common  Law,  as  a  Sys- 
tem of  Reasoning:  How 
and  Why  Essential  to 
Good  Government:  What 
Its  Perils  and  How 
Averted. 

The  Development  and  Pres- 
ent Condition  of  our  Law. 

The  Relation  of  Law  to  Jus- 
tice. 

The  Honor,  Dignity  and 
Courtesy  of  the  Profession 
of  the  Law. 

Oratory. 

What  shall  we  do  with  Our 
Dependencies? 

Evolution  of  American  Law 
and  the  American  Lawyer. 
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PAPERS  READ 


YEAR.  NAME. 

1885.     Jos.  Daniel  Pope. 
1885.     W.  W.  Harllee. 


1885.  W.  A.  Lee. 

1885.  J.  F.  J.  Caldwell. 

1886.  B.  L.  Abney. 

1887.  Edw.  McCrady,  Jr. 
1887.  Chas.  E.  Spencer. 
1887.  James  Aldrich. 
1889.  Jno.  P.  Thomas,  Jr. 


1889.  W.  C.  McGowan. 

1890.  A.  M.  Lee. 


1890.  Ralph  K.  Carson. 

1891.  C.  A.  Woods. 
1891.     Thos.  F.  Raysor. 


SUBJECT. 

The  Life  Tenure  of  Judges. 
The  Importance  of  a  Sepa- 
rate Organization  of  the 

Criminal    Courts    of    the 

State. 
The  Common  Law. 
Equity  and  What  it  is  Not. 
Some   Needed   Reforms   in 

Administering  our  Laws. 
Professional  Emoluments. 
Case  Law :  Is  it  an  Evil? 
The  Elees  of  the  Law. 
The  Formation  of  Judicial 

and  Political  Subdivisions 

in  South  Carolina. 
Issues  from  Chancery. 
Popular    Government,    and 

Constitutional  Limitations 

to  Suffrage. 
Homestead  and  Exemptions : 

The  Design  and  Effect  of 

the  Law. 
Individual  and  Professional 

Ethics  Contrasted. 
Necessity  of  Preparation  for 

the  Bar. 
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CONSTITUTION 


Name, 
Article  I.  This  Association  shall  be  called  The  South 
Carolina  Bar  Association. 

Objects. 
Article  II.  The  Association  is  formed  to  maintain  the 
honor,  dignity,  and  courtesy  of  the  profession  of  the  law ;  to 
advance  the  science  of  jurisprudence;  to  promote  the  due 
administration  of  justice,  and  reforms  in  the  law ;  to  encou- 
rage liberal  education  for  the  Bar,  and  to  cultivate  cwdial 
intercourse  among  the  members  of  the  South  Carolina  Bar. 

Quaiifications  for  Membership. 
Article  III.  Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall  for  two  years 
next  preceding  have  been,  a  member  of  the  South  Carolina 
Bar,  in  good  standing,  residing  and  practicing  in  this  State, 
and  who  shall  also  be  nominated  as  hereinafter  provided. 

OMcers. 
Article  IV.  The  officers  of  the  Asociation  shall  be  a 
President,  who  shall  not  be  eligible  for  re-election ;  one  Vice- 
President  from  each  Judicial  Circuit  in  this  State  represented 
in  the  Association;  a  Secretary;  a  Treasurer;  an  Executive 
Committee,  to  be  composed  of  the  Secretary,  the  Treasurer, 
and  three  other  members  of  the  Association,  of  which  three, 
one  shall  be  chosen  its  Chairman;  and  a  General  Council, 
consisting  of  one  member  from  each  Judicial  Circuit  repre- 
sented in  the  Association,  of  which  the  President  shall  be 
Chairman  ex  officio,  and  of  which  the  Secretary  shall  be  Sec- 
retary ex  officio. 
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These  dficers  shall  be  elected  by  the  Association  at  each 
annual  meeting. 

The  following  Standing  Committees  shall  be  annually 
appointed  by  the  President  for  the  year  ensuing,  and  shall 
each  consist  of  five  members,  except  the  Conmiittee  on 
Grievances,  which  shall  consist  of  nine  members : 

1.  On  Grievances. 

2.  On  Jurisprudence  and  Law  Reform. 

3.  On  Judicial  Administration  and  Remedial  Law. 

4.  On  Commercial,  Interstate  and  International  Law. 

5.  On  Education  for  the  Bar  and  Admission  to  the  Bar. 

6.  On  Memorials  of  Deceased  Members — of  which  Com- 
mittee the  Secretary  shall  be  a  member. 

7.  On  Publications — of  which  Committee  the  Secretary 
shall  be  a  member. 

8.  On  L^slation. 

A  majority  of  the  General  Council,  or  of  any  Committee, 
shall  constitute  a  quorum. 

The  Vice-President  of  each  Judicial  Circuit,  and  two  other 
members  from  his  Circuit,  to  be  annually  elected,  shall  con- 
stitute a  Local  Council  for  such  Circuit,  to  which  shall  be 
referred  all  applications  for  membership  from  such  Circuit; 
of  such  Council  the  Vice-President  shall  be  Chairman  ex 
officio. 

Each  Committee  shall  at  each  annual  meeting  report  in 
writing  a  summary  of  its  proceedings. 

The  ex-Presidents  shall  constitute  a  Standing  Committee, 
with  power  to  report  at  any  time  such  suggestions  as  they 
may  think  proper  to  further  the  end  and  aims  of  the  Associ- 
ation. The  senior  ex-President  shall  be  Chairman  of  this 
Committee. 

The  Executive  Committee. 

Article  V.  The  Executive  Committee  shall  manage  the 
affairs  of  the  Association,  subject  to  the  Constitution  and 
By-Laws. 

All  appropriations  of  the  funds  of  the  Association  must  be 
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made  by  this  Committee,  unless  otherwise  ordered  by  the 
Association  by  a  two-thirds  vote. 

Other  Committees, 

Article  VI.  The  Association  may,  in  its  By-Laws,  pro- 
vide for  such  other  Standing  Committees  as  it  may  deem 
necessary. 

Election  of  Members. 

Article  VII.  All  nominations  for  membership  shall  be 
made  by  the  respective  Local  Councils,  and  they  must  be 
transmitted  in  writing*  to  the  President,  and  approved  by  the 
General  Council  on  vote  by  ballot.  One  negative  vote  shall 
suffice  to  defeat  approval. 

All  nominations  thus  made  and  approved  shall  be  rq)orted 
by  the  General  Council  to  the  Association,  and  all  whose 
names  are  so  reported  shall  become  members  of  the  Associa- 
tion on  signing  the  Constitution  and  paying  the  dues:  Pro- 
vided, That,  if  any  member  demands  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon 
by  ballot.  Three  negative  votes  shall  suffice  to  defeat  an 
election. 

Annual  Dues. 

Article  VIII.  Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  yearly  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default. 

Such  dues  shall  be  payable,  and  the  payment  thereof 
enforced,  as  may  be  provided  by  the  By-Laws. 

Members  shall  be  entitled  to  receive  all  publicaticms  of  the 
Association  free  of  charge. 

Suspensions  and  Expulsions. 
Article  IX.  Any  member  of  the  Association  may  be 
suspended  or  expelled  for  misconduct  in  his  relations  to  this 
Association,  or  for  conduct  unbecoming  a  gentleman  and 
member  of  the  Bar,  on  conviction  thereof,  in  such  manner 
as  may  be  prescribed  by  the  By-Laws. 
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Elections. 

ARTICI.E  X.  All  elections  at  each  annual  meeting  shall  be 
by  ballot,  unless  by  a  majority  vote  it  is  otherwise  ordered. 

Annual  Meeting  and  Dinner. 

Article  XL  This  Association  shall  meet  on  the  third 
Thursday  in  January  in  each  year,  in  Columbia,  the  capital 
of  the  State,  in  such  building  and  at  such  hour  as  the  Execu- 
tive Committee  may  select;  and  those  members  present  at 
such  meeting  shall  constitute  a  quorum.  At  such  meeting 
the  Association  shall  give  a  dinner  to  the  members  at  such 
time  and  place  as  the  Executive  Committee  may  select. 

Special  Meetings. 

Article  XII.  Special  meetings  may  be  called  at  any  time 
by  the  Executive  Committee  with  the  concurrence  of  the 
President.  At  such  meetings  no  business  shall  be  trans- 
acted except  such  as  shall  be  specified  in  the  call  therefor. 

Presidential  Address. 

Article  XIII.  The  President  shall  open  each  annual 
meeting  with  an  Address. 

Change  in  Statute  Law. 

Article  XIV.  The  Vice-President,  in  the  order  of  Judi- 
cial Circuits,  b^inning  with  the  Vice-President  of  the  First 
Circuit,  shall,  at  each  annual  meeting,  communicate  the  most 
noteworthy  changes  in  Statute  Law,  or  points  of  general 
interest,  made  in  this  State,  in  other  States,  and  by  Congress 
during  the  preceding  year. 

By-Lams. 
Article  XV.  By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association  by  a  majority  of  the  members 
present. 
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Amendm-eftts. 

Article  XVI.  This  Constitution  may  be  amended  by  a 
two-thirds  vote  of  the  members  present  at  any  annual  meet- 
ing, provided  that  at  least  thirty  members  vote  for  such 
amendment. 


BY-LAWS- 


Presiding  Officers. 

By-Law  I.  At  all  meetings  of  the  Association  the  Presi- 
dent shall  be  Chairman.  In  his  absence  one  of  the  Vice-Pre- 
sidents present,  chosen  by  themselves;  or,  in  their  absence, 
any  member,  selected  without  ballot,  shall  preside. 

In  case  of  the  death  or  resignation  of  the  President,  the 
Vice-President  shall  be  notified  immediately  by  the  Secretary 
to  meet  in  Columbia  on  a  day  set  by  him,  and  they  shall 
select  one  of  their  ntunber  to  act  as  President  during  the 
unexpired  term. 

Annual  Address  and  Papers, 
By-Law  II.  The  Executive  Committee  shall  select  some 
person,  who  may  or  may  not  be  a  member  of  the  AssociaticMi, 
to  make  an  Address  at  the  next  annual  meeting;  and  not 
exceeding  five  members  of  the  Association,  to  read  papers  at 
the  annual  meeting,  the  reading  of  each  of  which  papers  shall 
not  exceed  thirty  minutes. 

Order  of  Business, 
By-Law  III.  The  order  of  business  at  each  annual  meet- 
ing shall  be  as  follows : 

1.  Calling  the  Roll  of  Members. 

2.  Opening  Address  of  the  President. 

3.  Reading  of  Minutes  of  preceding  meeting. 


Digitized  by  VjOOQIC 


BY-I^WS.  33 

4.  Nomination  and  Election  of  Members. 

5.  Election  of  General  Council. 

6.  Report  of  Secretary. 

7.  Report  of  Treasurer. 

8.  Report  of  Executive  Committee. 

9.  Reports  of  Standing  Committees — 
a.  On  Grievances. 

&.  C)n  Jurisprudence  and  Law  Reform. 

c.  On  Judicial  Administration  and  Remedial  Proced- 

ure. 

d.  On  Education  for  the  Bar  and  Admission  to  the 

Bar. 
€.  On  Commercial,  Interstate  and  International  Law. 
/.  On  Memorials  of  Deceased  Members. 
g.  On  Publications. 

10.  Reports  of  Special  Committees. 

11.  Nomination  of  Officers. 

12.  Miscellaneous  Business. 

13.  Election  and  Installation  of  Officers. 

14.  Annual  Dinner. 

The  term  of  office  of  all  officers  elected  at  any  annual  meet- 
ing shall  begin  at  the  adjournment  of  such  meeting,  except 
in  case  of  the  General  Council,  whose  term  of  office  shall 
begin  immediately  upon  their  election. 

The  annual  Address  provided  for  in  By-Laws  II.  shall  be 
delivered  on  the  second  day  of  the  annual  meeting  at  such 
hour  and  place  as  the  Executive  Committee  shall  appoint. 

The  reading  of  papers  shall  take  place  on  the  second  day, 
unless  otherwise  arranged  by  the  Executive  Committee. 

This  order  of  business  may  be  changed  by  the  vote  of  a 
majority  of  the  members  present. 

Limits  in  Debate. 
By-Law  IV.  No  member  shall,  in  discussion  or  debate, 
speak  more  than  ten  minutes  at  a  time,  nor  more  than  twice 
on  one  subject. 
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Parliamentary  Rules, 

By-Law  V.  The  usual  Parliamentary  rules  and  orders 
shall  govern  all  meetings  of  the  Association,  except  in  cases 
otherwise  provided  for  by  the  Constitution  and  By-Laws. 

Stenographer, 

By-Law  VL  The  Executive  Committee  may  employ  a 
Stenographer  at  each  annual  meeting  to  assist  the  Secretary. 

Prwileges  of  the  Floor, 

By-Law  VIL  At  any  meeting  of  the  Association,  mem- 
bers of  the  Bar  of  any  foreign  country,  or  of  any  other  State, 
may,  on  motion,  be  admitted  to  the  privileges  of  the  floor 
during  such  meeting. 

Hofiorary  Metnbers, 

By-Law  VIIL  The  Judges  of  the  Supreme  Court  of  the 
United  States ;  the  Judges  of  the  Circuit  and  District  Courts 
of  the  United  States  having  jurisdiction  in  this  State;  the 
Judges  of  the  Supreme  Court  of  South  Carolina;  and  the 
Judges  of  the  Courts  of  Common  Pleas  of  the  same,  shall  be 
honorary  members  of  this  Association. 

Delegates. 

By-Law  IX.  The  President  shall  annually  appoint  three 
delegates  to  attend  the  next  annual  meeting  of  the  American 
Bar  Association. 

Complimentary  Resolution, 

By-Law  X.  The  Association  shall  not  consider  a  resolu- 
tion complimentary  to  an  officer  or  member. 

Annual  Dues. 

By-Law  XL  The  annual  dues  shall  be  payable  at  the  an- 
nual meeting  in  advance.     If  any  member  neglects  to  pay 
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them  for  one  year,  his  membership  shall  cease  at  the  first 
annual  meeting  thereafter. 

The  Treasurer  shall  give  notice  of  this  By-Law  within 
sixty  days  after  each  annual  meeting  to  all  members  in  de- 
fault. 

The  Secretary. 

By-Law  XIL  The  Secretary  shall  keep  a  record  of  the 
proceedings  of  all  meetings  of  the  Association,  and  of  other 
matters  of  which  a  record  shall  be  ordered  by  the  Associa- 
tion. 

He  shall  inform  the  officers  of  the  Association,  and  the 
members  of  Committees,  of  their  .election  or  appointment ; 
shall  issue  notices  of  all  meetings,  and  in  case  of  special  meet- 
ings shall  add  a  brief  note  to  the  object  of  the  call. 

He  shall  furnish  the  Treasurer  the  names  of  all  persons 
elected  to  membership. 

He  shall  be  the  keeper  of  the  Seal  of  the  Association. 

He  shall  make  an  Annual  Report  to  the  annual  meeting. 

Treasurer. 

By-Law  XIIL  The  Treasurer  shall  keep  a  complete  Roll 
of  Members,  and  shall  inform  new  members  of  their  election. 

He  shall  collect,  and,  under  the  direction  of  the  Executive 
Committee,  disburse  the  fund  of  the  Association. 

He  shall  make,  at  the  annual  meeting,  an  Annual  Report 
of  all  receipts  and  disbursements  and  outstanding  obliga- 
tions; said  Report  to  be  examined  and  audited,  before  pre- 
sented to  the  Association,  by  two  members  appointed  by  the 
President. 

Appointment  of  Committees. 

By-Law  XIV.  The  President  shall  appoint  the  Commit- 
tee on  Publication  on  the  first  day  of  the  annual  meeting. 

The  other  Committees  he  shall  appoint  within  thirty  days 
after  the  meeting,  and  shall  announce  the  same  to  the  Secre- 
tary. 
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Meetings  of  Committees. 

By-Law  XV.  The  General  Council  and  all  Standing 
Committees  shall  meet  on  the  day  preceding  each  Annual 
Meeting,  at  such  hour  and  place  as  their  respective  chairmen 
shall  appoint. 

Special  meetings  of  the  General  and  Local  Councils,  and 
of  any  Committee,  shall  be  held  at  such  time  and  place  as  the 
Chairman  thereof  shall  appoint. 

Filling  Vacancies. 

By-Law  XVL  Each  Standing  Committee  shall  have 
power  to  fill  vacancies  in  its  list  of  members. 

Expenses  of  Committees. 

By-Law  XVIL  The  reasonable  disbursements  of  the 
Committee  on  Grievances,  and  of  the  Executive  Committee, 
for  expenses  incurred  in  the  performance  of  their  duties, 
may  be  paid  out  of  the  fund  of  the  Association. 

Duties  of  Standing  Committees. 

By-Law  XVIIL  (A.)  The  Committee  on  Grievances 
shall  be  charged  with  the  hearing  of  all  complaints  against 
members  of  the  Association,  and  also  all  complaints  which 
may  be  made  in  matters  affecting  the  interests  of  the  Bar. 
the  practice  of  the  law,  and  the  administration  of  justice;  and 
they  shall  report  thereon  to  the  Association,  with  such  recom- 
mendations as  they  may  deem  advisable. 

Whenever  any  complaint  shall  be  preferred  against  a  mem- 
ber of  the  Association  for  misconduct  in  his  relations  to  the 
Association  or  in  his  profession,  the  member  preferring  such 
complaint  shall  present  it  to  the  Committee  on  Grie\^ances,  in 
writing,  subscribed  by  him,  plainly  stating  the  matter  com- 
plained of. 

If  the  Committee  be  of  opinion  that  the  matters  therein 
alleged  are  of  sufficient  importance,  they  shall  cause  a  copy 
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of  the  complaint,  together  with  not  less  than  five  days'  notice 
of  the  time  and  place  when  the  Committee  will  meet  for  the 
consideration  thereof,  to  be  served  upon  the  defendant,  either 
personally  or  by  leaving  the  same  at  his  place  of  business 
during  office  hours,  properly  addressed  to  him;  and  they 
shall  cause  a  similar  notice  to  be  served  on  the  plaintiff. 

At  the  time  and  place  appointed,  or  at  such  other  time  as 
may  Ije  named  by  the  Committee,  the  defendant  may  file  a 
written  answer  or  defense,  and  the  Committee  shall  proceed 
to  the  consideration  of  the  case  upon  such  complaint  and 
answer,  or  upon  the  ccMnplaint  alone,  if  no  answer  is  inter- 
posed. 

The  plaintiff  and  defendant  shall  each  be  allowed  to  ap- 
pear in  person,  and  by  counsel,  who  must  be  members  of  the 
Association. 

Before  the  trial  shall  begin,  the  defendant  may  object  per- 
emptorily to  any  one  or  more  of  the  Committee,  not  exceed- 
ing three;  and  the  places  of  those  objected  to  shall,  for  the 
purposes  of  the  trial,  be  supplied  by  appointment  of  members 
of  the  Association  by  a  majority  of  the  remaining  members 
of  the  Committee. 

The  Committee  may  summon  witnesses,  and  if  such  wit- 
nesses are  members  of  the  Association,  a  n^lect  or  refusal 
to  appear  may  be  reported  to  the  Association  for  its  action. 

Testimony  shall  be  taken  in  accordance  with  the  rules  and 
practice  of  the  Courts  of  Common  Pleas  of  South  Carolina. 

The  Committee,  of  whom  at  least  five  must  be  present  at 
the  trial  (except  that  a  less  number  may  adjourn  from  time 
to  time),  shall  hear  and  decide  the  case  thus  submitted  to 
them,  and  shall  determine  all  questions  of  evidence. 

If  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
tnie,  they  shall  so  report  to  the  Association,  with  their  re- 
commendation as  to  the  action  to  be  taken  thereon ;  and,  on 
request  of  either  party,  they  may,  in  their  discretion,  make 
the  evidence,  or  any  designated  part  thereof,  part  of  their 
report. 
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The  Association  shall  take  such  action  on  said  report  as 
they  may  see  fit,  provided  only  that  no  member  shall  be  ex- 
pelled or  suspended,  unless  by  the  vote  of  two-thirds  of  the 
members  present  and  voting. 

When  a  member  is  thus  expelled,  the  Executive  Commit- 
tee shall  appoint  two  members  of  the  Association  to  act  as 
prosecutors,  whose  duty  it  shall  be  to  take  the  steps  proper  to 
his  disbarment. 

Whenever  charges  of  unprofessional  conduct  or  of  fraud 
shall  be  made  in  writing  against  a  member  of  the  Bar  of 
South  Carolina  not  a  member  of  the  Association,  the  Com- 
mittee shall  investigate  said  charges  forthwith;  and,  if  in 
any  such  case  the  Committee  shall  report  to  the  Executive 
Committee  that  in  their  opinion  the  case  is  such  as  requires 
prosecution,  the  Executive  Committee  shall  appoint  two 
members  of  the  Association  to  act  as  prosecutors,  whose  duty 
it  diall  be  to  take  the  steps  proper  to  the  disbarment  of  the 
said  attorney  at  law. 

All  the  foregoing  proceedings  shall  be  secret,  exc^  as 
their  publication  is  hereinbefore  provided  for,  unless  other- 
wise ordered  by  the  Association  by  a  two-thirds  vote. 

(B.)  The  Committee  on  Jurisprudence  and  Lasw  Reform 
shall  be  charged  with  the  duty  of  watching  all  changes  and 
proposed  changes  in  the  law,  and  of  proposing  such  amend- 
ments as  in  their  opinion  should  be  recommended  by  the 
Association. 

(C.)  The  Committee  an  Judicial  Administration  and 
Remedial  Procedure  shall  be  charged  with  the  duty  of  ob- 
serving the  practical  working  of  our  judicial  system,  of  en- 
tertaining and  examining  proposed  changes  or  reforms  in 
the  same,  and  of  recommending  such  action  as  they  may 
deem  expedient. 

(D.)  The  Committee  on  Education  for  the  Bar  and  Ad- 
mission to  the  Bar  shall  be  charged  with  the  duty  of  revising 
the  present  system  and  requirements  in  this  State,  of  sug- 
gesting such  improvements  as  they  may  think  proper,  and  of 
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rqporting  the  same  to  the  Association.  Thereafter  they  shall 
be  charged  with  the  subject  generally,  and  shall  report  any 
amendments  they  may  think  proper. 

(E.)  The  Committee  on  Commercial,  Interstate,  and  In- 
ternational Law  shall  be  charged  with  the  duty  of  watching 
all  changes  and  proposed  changes  in  such  laws,  whether  by 
Congress  or  by  the  Legislature  of  this  State,  or  of  other 
States,  and  of  reporting  the  same  to  the  Association ;  and  of 
suggesting  such  amendments  as  in  their  opinion  the  Associa- 
tion should  recommend. 

(  F. )  The  Cofmnittee  ofi  Memorials  of  Deceased  Members 
shall  be  charged  with  the  duty  of  reporting  at  the  annual 
meeting  the  names  of  members  who  shall  have  died  during 
the  preceding  year,  with  appropriate  notices  of  their  death. 

The  Vice-President  shall  report  to  this  Committee  the 
deaths  of  members  within  their  respective  Circuits. 

(G.)  The  Committee  on  Publications  shall  be  charged 
with  the  duty  of  selecting  and  supervising  the  publications  of 
the  Association. 

All  papers  read  before  the  Association  shall  be  lodged  with 
the  Secretary. 

The  Address  of  the  President,  the  Reports  of  Committees, 
and  a  summary  of  all  proceedings  at  the  Annual  Meeting 
and  at  Special  Meetings,  shall  be  annually  published  in  a 

pamphlet,  to  be  entitled  "Transactions  of  the 

Year  of  the  South  Carouna  Bar  Association  ;"  which 
shall  also  include  the  Constitution  and  By-Laws,  the  names 
of  officers,  of  members  of  Standing  Committees,  and  of  all 
members  of  the  Association. 

No  other  address  made,  nor  paper  read  or  submitted,  shall 
be  published  in  the  "Transactions/'  except  by  order  of  the 
Committee  on  Publications. 

Exchanges. 

By-Law  XIX.  The  Secretary  shall  endeavor  to  arrange  a 
system  of  exchanges  by  which  the  "Transactions''  can  be 
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annually  exchanged  with  those  of  the  American  Bar  Associ- 
ation, the  Bar  Associations  in  other  States,  and  other  Asso- 
ciations in  foreign  countries  interested  in  jurisprudence  or 
affairs  of  government ;  and  all  books  thus  acquired  shall  be 
bound  and  deposited  in  the  Library  of  the  Supreme  Court  of 
this  State,  subject  to  the  call  of  the  Association. 

The  Secretary  shall  annually  send  a  copy  of  the  **Trans- 
ACTiONS^'  to  the  Congressional  Library.  . 

Publications. 

By-Law  XX.  Members  desiring  extra  copies  of  the 
"Transactions/'  shall  obtain  them  at  their  estimated  cost, 
on  giving  reasonable  notice  of  their  desire  before  publication 
to  the  Committee  on  Publications. 

Assessment  for  Dinner. 

By-Law  XXI.  The  Executive  Committee  shall  have 
power  to  assess  the  members  present  at  the  Annual  Dinner, 
should  the  funds  in  the  Treasurer's  hands  fail  to  defray  the 
cost  of  said  Dinner. 
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REPORT  OF  THE  SECRETARY 


Gentlemen :  Pursuant  to  the  By-Laws  of  the  Association, 
I  beg  to  make  the  following  report : 

At  the  close  of  the  tenth  annual  meeting  of  the  Association 
there  were  on  our  rolls  302  members — 279  active  and  23 
honorary.  Since  then  21  new  members  have  been  elected,  so 
that  now  the  total  membership  is  323. 

During  the  past  year  the  President  appointed  the  follow- 
ing delegates  to  the  annual  meeting  of  the  American  Bar 
Association :  Messrs.  John  P.  Thomas,  Jr.,  M.  F.  Ansel  and 
S.  E.  McFadden.  These  gentlemen  were  duly  notified  of 
their  appaintment,  and  all  of  them  attended  the  meeting  of 
the  American  Bar  Association  at  Hot  Springs,  Va.,  in  Au- 
gust last,  and  represented  our  Association. 

The  transactions  of  the  tenth  annual  meeting  of  the  Asso- 
ciation were  printed  during  the  year  and  distributed  among 
the  members.  Copies  were  also  sent  to  nearly  all  the  various 
State  Bar  Associations  throughout  the  country,  and  to  many 
public  libraries.  Several  copies  of  the  transactions  have 
been  sold  to  various  parties  outside  of  the  State.  The 
moneys  thus  realized  were  paid  over  to  the  Treasurer.  The 
Secretary  still  has  in  hand  a  few  copies  of  these  transactions. 

A  considerable  number  of  the  members  of  the  Association 
have  failed  to  pay  their  dues  for  the  past  year.  With  the 
hope  that  these  members  may  be  induced  to  realize  the  impor- 
tance of  continuing  their  connection  with  the  Association,  the 
Secretary  has  not  yet  attempted  to  enforce  the  By-Law  re- 
quiring that  the  names  of  delinquents  be  dropped  from  the 
roll  of  active  members. 

At  the  tenth  annual  meeting  a  Committee  was  appointed 
for  the  purpose  of  bringing  to  the  attention  of  the  General 
Assembly  the  law  on  Negotiable  Instruments,  recommended 
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last  year  by  the  Committee  on  "Commercial,  Interstate  and 
International  Law."  The  report  of  the  Committee  on 
"Judicial  Administration  and  Remedial  Procedure"  was  also 
referred  to  a  Committee,  with  instructions  to  bring  the  report 
to  the  attention  of  the  State  Legislature,  and  endeavor  to 
have  the  recommendations  therein  contained  enacted  as  law 
of  the  State.  These  Committees  consist  of  able  lawyer 
members  of  the  General  Assembly,  and  they  are  actively  en- 
gaged in  discharging  their  respective  duties.  Their  reports 
to  be  hereafter  filed  with  the  Secretary  will  be  published. 
Respectfully  submitted. 

Hunter  A.  Gibbes, 

Secretary. 
Columbia,  S.  C,  January  21, 1904. 
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Report  of  the  Committee  on  Commercial,  Interstate  and 
International  Law 


Under  the  By-Laws  of  this  Association,  this  Committee  is 
charged  with  the  duty  of  watching  all  changes  and  proposed 
changes  in  such  laws  as  relate  to  Commercial,  Interstate  and 
International  Law,  and  of  suggesting  such  amendments 
thereto  as  this  Association  should  recommend.  Instead  of 
proposing  changes  in  existing  laws  relating  to  these  subjects, 
this  report  will  offer  a  few  suggestions  as  to  the  relations  of 
this  Association  to  the  law-making  body  of  the  State,  and  the 
method  of  securing  the  enactment  into  law  of  proposed 
changes.  Of  the  many  changes  proposed  by  the  different 
committees  a  year  ago,  not  one  has  passed  into  law.  Is  it 
because  the  changes  proposed  were  wrong,  or  is  it  because 
the  method  of  bringing  them  to  the  attention  of  the  Legisla- 
ture was  defective? 

It  is  the  opinion  of  this  Committee  that  some  effective  way 
of  reaching  the  legislative  ear  should  be  devised.  The  mem- 
bers of  the  Bar  who  spend  their  lives  in  the  study  and  daily 
practice  of  the  law  ought  to  be  able  to  impress  their  convic- 
tions upon  those  who  make  the  laws.  It  is  the  business  of 
the  Judges  to  declare  the  law  when  made.  It  is  not  their 
business  to  say  what  the  law  should  be  or  to  propose  changes 
therein.  This  is  the  duty  of  the  Bar  of  the  State,  and  when 
it  speaks  through  this  Association,  its  recommendations 
ought  to,  and  will,  receive  careful  consideration  by  the  Legis- 
lature, if  th^  are  effectively  presented.  A  year  ago,  the 
Committee  on  Judicial  Administration  proposed  methods  to 
relieve  the  congested  dockets  of  the  State  and  to  secure  to 
litigants  speedy  trials  of  their  cases.  None  of  these  methods 
have  passed  into  law,  but  one  year's  time  has  completely 
demonstrated  that  the  recommendations  are  a  necessity.  Do 
the  members  of  the  Legislature  think  that  recommendations 
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coming  through  us  proceed  from  selfish  motives?     \Vc  think 
not.     The  honor  of  this  Association  and  of  the  Bar  of  South 
Carolina  is  too  high  for  that.     Is  it  thought  that  the  com- 
mercial spirit  has  reached  us,  to  such  an  extent  that  the  prac- 
tice of  the  law  is  d^enerating  from  a  high-minded  profes- 
sion to  a  trade?     This  cannot  be.     There  may  be  "legal 
commercialism"  at  the  foot  of  the  profession,  but  there  is 
none  at  the  top  or  near  it.     This  Association  is  certainly  free 
from  a  suspicion  of  it.     With  these  questions  thus  answered, 
why  is  it  that  none,  or  so  few,  of  our  suggestions  bring  forth 
fruit,  by  passing  into  law  ?     It  must  be  by  reason  of  some 
defect  in  our  methods  of  presenting  our  recommendations. 
The  proceedings  of  our  annual  meeting  are  full  of  recom- 
mendations to  the  law-making  body.     The  committees'  re- 
ports teem  with  suggestions  to  it.     The  Association  adopts 
the  reports,  and  appoints  committees  to  bring  the  matters 
suggested  to  the  attention  of  the  members  of  the  Legislature. 
But  where  is  the  fruit  ?     None  seems  to  ripen.     This  ought 
not  to  be.    It  is  worth  but  little  to  us,  or  to  litigants,  to  meet 
here  and  read  and  hear  learned  papers,  and  agree  amongst 
ourselves  what  the  Legislature  ought  to  do.     What  we  want 
is  well-considered  proposed  changes  in  the  law,  and  then  un- 
ceasing and  effective  work  on  our  part  till  these  changes  are 
enacted  into  law.     If  the  members  of  that  high-minded  pro- 
fession which  is  the  "perfection  of  human  reason"  cannot 
make  valuable  suggestions  as  to  advantageous  changes  in  the 
laws,  then  who  can  ?     If  the  combined  judgment  of  the  mem- 
bers of  this  Association  as  to  what  lavvs  should  be  repealed 
and  what  enacted,  especially  those  relating  to  the  daily  ad- 
ministration of  the  law  in  the  courts,  is  worth  nothing,  then 
who  can  make  valuable  suggestions  to  the  Legislature?  This 
Committee  feels  the  importance  of  securing  something  prac- 
tical,  and  hence  these  observations.     In   order  that   such 
results  may  follow,  we  recommend  as  follows  : 

First,  The  appointment  of  a  Standing  Committee,  whose 
duty  it  shall  be  to  prepare  Bills  and  present  them  to  the  mem- 
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bers  of  the  Legislature,  carrying  into  eflfect  the  recommenda- 
tions of  this  Association  as  to  the  enactment  of  new  laws  and 
changes  in  existing  laws.  The  By-Laws  now  existing  only 
charge  the  different  committees  with  "watching  changes  and 
proposed  changes  in  the  laws,  and  proposing  such  amend- 
ments as  should  be  recommended  by  the  Association."  The 
committees  propose  and  recommend  to  the  Association. 
Their  duty  ends  there.  The  Association  adopts  the  report, 
and  what  follows?  The  appointment  of  a  committee  to  bring 
the  report  to  the  attention  of  the  General  Assembly.  Bring- 
ing the  "report"  to  the  attention  of  the  Legislature  is  not 
enough.  We  need  something  which  will  put  the  suggestions 
contained  in  the  report  in  the  Statutes  of  this  State.  The 
most  effective  way  of  bringing  the  matter  to  the  attention  of 
the  General  Assembly  is  the  careful  preparation  of  a  Bill,  and 
putting  it  in  the  hands  of  some  member  of  the  General  As- 
sembly who  will  introduce  it  and  do  all  in  his  power  to  secure 
its  passage.  For  some  members  of  a  special  committee  to 
mention  a  report  to  some  members  of  the  General  Assembly, 
will  never  secure  desired  results.  A  strong  committee  of 
lawyers  should  prepare  the  Bills  embodying  the  recommen- 
dations of  this  Association,  and  entrust  them  to  members  of 
the  General  Assembly  who  believe  they  ought  to  become  law, 
and  who  will  exert  themselves  to  make  them  law.  A  recom- 
mendation coming  from  a  State  Bar  Association  is  from  a 
high  source.  The  source  from  which  it  proceeds  alone  en- 
titles it  to  serious  consideration.  This  Committee  is  of  the 
opinion  that  such  recommendations  should  be  called  to  the 
attention  of  the  General  Assembly  in  such  form  as  will  secure 
full  discussion  and  a  vote  as  to  whether  they  shall  become 
law. 

Second,  That  the  members  of  this  Association  who  are 
also  members  of  the  General  Assembly  study  very  carefully 
the  measures  proposed  by  this  Association,  and,  if  convinced 
that  they  ought  to  become  law,  use  their  best  efforts  to  make 
them  such.     In  every  General  Assembly  of  this  State  there 
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will  always  be  a  great  many  strong  lawyers.  A  measure  en- 
dorsed by  this  organization  certainly  calls  for  their  careful 
consideration.  Such  measure  has  bdiind  it  the  Bench  and 
Bar  of  the  State.  What  higher  endorsement  could  it  have? 
This  Committee  recommends  a  careful  consideration  of  all 
such  measures  by  those  who  are  members  of  this  Association 
and  also  of  the  General  Assembly,  and  is  of  the  opinion  that 
much  good  will  come  therefrom. 

Third.  The  careful  study  of  all  measures  proposed  by  this 
Association  by  all  its  members,  and  efforts  on  their  behalf  to 
carry  them  into  practical  effect.  It  is  feared  that  the  pro- 
ceedings and  work  of  this  Association  are  not,  by  a  great 
many  of  its  members,  viewed  from  the  high  standpoint  they 
merit.  The  Constitution  declares  the  object  of  the  Associa- 
tion to  be  "to  maintain  the  honor,  dignity,  and  courtesy  of 
the  profession  of  the  law ;  to  advance  the  science  of  jurispru- 
dence; to  promote  the  due  administration  of  justice  and 
reforms  in  the  law ;  and  encourage  liberal  education  for  the 
Bar,  and  to  cultivate  cordial  intercourse  among  the  members 
of  the  Bar.''  If  these  objects  are  lived  up  to  and  ccMistantly 
kept  in  mind  by  the  members  of  this  Association,  much  can 
be  done  by  every  member  to  advance  the  science  of  jurispru- 
dence and  put  in  effective  form  what  it  endorses. 

Fourth.  That  every  member  of  this  Association  exert  his 
personal  influence  upon  the  members  of  the  General  Assem- 
bly from  his  own  County  to  secure  the  passage  of  such  laws 
as  this  Association  endorses.  It  is  not  suggested  by  this 
Committee  that  these  efforts  be  made  as  to  the  suggestions  in 
the  report  of  Committees,  but  the  measures  endorsed  by  the 
Association  and  recommended  by  it.  These  reports  will  be 
taken  care  of  by  the  Association  itself. 

The  Committee  is  charged  with  the  duty  of  "watching 
changes  and  proposed  changes,  and  of  suggesting  other 
changes."  We  have  done  much  watching,  without  seeing 
any  practical  results.  Hence  this  report  along  the  line  of 
trying  to  get  something  practical  out  of  so  many  suggestions. 
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To  give  some  idea  as  to  how  little  practical  results  we  have 
been  able  to  get,  we  conclude  this  report  by  the  parallel  col- 
umn, showing  what  was  suggested  by  the  reports  of  a  year 
ago  by  the  committees  and  what  has  been  secured  as  practical 
results : 

Proposed. 


Practical  Results. 


1.  An  Act  to  provide  that  foreclosure 
and  partition  cases  be  heard  at  chambers 
on  Master's  report. 

2.  That  notice  of  motion  for  continu- 
ance be  served  seven  days  before  trial. 

3.  That  prior  conviction  of  crime 
shall  not  disqualify  a  witness,  but  be 
received  as  evidence  as  to  credibility. 

4.  Relief  from  congested  dockets. 

5.  Speedy  trials  to  Utigants. 

6.  Two  new  Circuits. 

7.  Or  Judge  at  large. 

8.  Measures  looking  to  uniformity  of 
laws  as  to  form  and  proof  of  deeds,   \      Nothing, 
wills  and  other  instriunents. 

9.  A  Bill  relating  to  n^notiable  in- 
struments as  to  uniformity. 

10.  Amendments  of  the  law  creating 
corporations  and  the  powers  thereof. 

11.  Regulation  of  inter-corporate  re- 
lations. 

12.  Regulation  of  internal  manage- 
ment of  corporations. 

13.  Methods  securing  uniformity  in 
the  transfer  of  corporate  stock. 

14.  Suppression  of  unlawful  combi- 
nations and  agreements. 

The  question,  therefore,  is,  how  shall  we  secure  some  of 
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the  many  things  asked  for?     This  is  more  important  than 
other  suggestions. 

The  ideas  of  this  Committee  are  embodied  in  this  report 

J.  P.  Carey,  Chairman. 

J.  A.  McCui.IX)UGH, 

John  C.  Sheppard, 
m.  l.  bonham. 
S.  J.  Simpson. 


The  Oxninfttee  on  Jutisptuieoce  and  Law  Refenn 


In  the  opinion  of  your  Committee,  the  follo\*-ing  matters 
are  worthy  of  the  attention  of  the  Association : 

1.  Undue  Frequency  of  Appeals. — Our  Courts  having  held 
that  Orders  made  upon  motions  to  correct  pleadings  are  at 
once  appealable,  it  is  evident  that  interminable  appeals  will  be 
the  consequence. 

The  usual  procedure  upon  the  service  of  a  complaint  is  a 
motion  to  make  the  pleading  more  definite  and  certain.  After 
a  term  or  two,  this  motion  is  heard  on  Circuit,  and  the  Order 
made  thereon  results  in  an  appeal. 

In  due  course,  this  appeal  is  heard  and  determined,  and  a 
year  or  more  is  thus  consumed  in  disposing  of  a  purely  pre- 
liminary question. 

The  next  step  in  the  cause  is  a  like  procedure  in  disposing 
of  a  motion  to  strike  out  irrelevant  and  redundant  matter. 
This  involves  more  consumption  of  time  and  expenditure  of 
means. 

In  all  probability,  the  next  step  is  a  demurrer  to  the  com- 
plaint for  failure  to  state  a  cause  of  action.  This  goes 
through  the  same  routine,  and  after  years  of  exhaustive  liti- 
gation, a  trial  upon  the  merits  is  finally  reached,  with  proba- 
bly another  appeal. 


Digitized  by  VjOOQIC 


COMMITTEE  REPORTS.  49 

The  age  is  a  commercial  one.  The  business  public  de- 
mands speedy  justice  and  inexpensive  justice.  Both  are 
sacrificed  by  the  undue  frequency  of  appeals.       » 

Your  Committee,  therefOTe,  recoimnends  that  by  proper 
enactment  all  such  motions  be  required  to  be  noticed  to  be 
heard  unthin  the  fuv;i^y  days,  and  that  all  such  appeals  be 
reserved  until  an  a^)eal  is  taken  from  the  final  judgment  in 
the  action. 

As  TO  Claim  and  Delivery. 

2.  Inadequacy  of  Relief  to  Defendants  in  Certain  Actions. 
— ^A  very  large  proportion  of  current  litigation  is  in  the  form 
of  actions  in  claim  and  delivery  of  personal  property  under 
the  Code.  By  far  the  greater  part  of  these  are  actions  upon 
breach  of  condition  in  chattel  mortgages. 

The  action  is  in  the  nature  of  a  proceeding  in  rem.  The 
question  of  title  and  the  consequent  right  of  possession  is 
alone  issuable.  Most  frequently  the  mortgagor  has  a  meri- 
torious defense  in  part  to  the  debt,  such  as  partial  failure  of 
consideration  in  the  chattd  purchased;  partial  breach  of 
contract;  valid  counter-claims,  offsets  and  discounts.  Our 
Courts  have  held  that  all  these  are  unavailing.  If  they  were 
allowed  in  pleading  and  sustained  on  trial,  the  real  amount 
of  the  debt  could  be  ascertained,  promptly  paid,  and  the 
defendant's  property  saved  to  him.  In  this  class  of  cases 
he  is  practically  without  remedy — justice  is  denied  him  and 
he  loses  his  property. 

Your  Committee,  therefore,  recommends  that  by  proper 
amendment  of  existing  Statutes,  all  these  defenses  be  made 
available  in  such  cases. 

As  TO  Corporate  Scandals. 

3.  Minority  Represaitaiion  in  Corporate  Management, — 
By  the  system  of  cumulative  voting,  the  Constitution  has  pro- 
vided for  the  principle  of  minority  representation  in  the 
management  of  corporations.     But  by  reason  of  defective 
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legislation,  this  wise  provision  has  become  practically  useless. 
The  Statute  does  require  the  holding  of  annual  meetings  of 
shareholders,  but  there  is  no  provision  of  law  requiring  an- 
nual dections  of  Boards  of  Directors,  and  hence  minority 
stockholders  have  no  opportunity  of  exercising  this  constitu- 
tional right. 

Under  the  present  la\\r,  it  lies  within  the  power  of  a  mere 
majority  of  the  stock  to  prevent  the  annual  election  of  Direc- 
tors, and  thereby  perpetuate  in  office  the  existing  Board. 
Such  practice  is  alleged  to  exist.  It  matters  not  with  what 
degree  of  incompetence  the  affairs  of  a  corporation  are  being 
conducted,  a  minority  of  the  stock,  however  large,  is  ren- 
dered powerless  to  obtain  representation  upon  the  Board  of 
Directors. 

The  provisions  of  the  Constitution  as  to  cumulative  voting 
and  minority  representation  are  thus  completely  nullified, 
and  minorities  are  helpless.  Were  the  law  otherwise,  corpo- 
rate losses  and  corporate  scandals  might  be  avoided. 

Your  Committee,  therefore,  recommends  that  by  proper 
amendment  of  existing  Statutes,  the  annual  election  of  Direc- 
tors be  required  under  adequate  penalties,  unless  by  unani- 
mous consent  of  the  stockholders  present,  such  electwn  be 
dispensed  with. 

Respectfully  submitted. 

R.  D.  Lee, 

January  19,  1904.  Chairman. 
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Report  of  Cominittee  on  Education  and  Admission  to  the  Bar 


This  Committee  is  charged  with  the  duty  of  revising  the 
present  system  and  requirements  in  this  State,  of  education 
and  admission  to  the  Bar,  of  suggesting  such  improvements 
as  they  may  think  proper,  and  of  reporting  the  same  to  the 
Association. 

This  is  an  important  Committee,  charged  with  very  grave 
responsibilities.  No  subject  of  professional  interest  attracts 
the  attention  of  thoughtful  members  of  the  Bar  more  than 
that  of  legal  education  and  admission  to  the  Bar,  and  your 
Committee  feels  sure  when  this  subject  is  receiving  so  much 
attention  that  in  the  near  future  still  greater  progress  will  be 
made — we  say  greater  progress,  because  in  the  last  decade 
progress  has  been  made,  not  only  in  the  States  of  greater 
wealth,  population  and  educational  facilities,  but  even  in  our 
own  State. 

It  will  be  conceded  that  what  is  most  desired  as  qualifica- 
tions for  admission  are  high  character,  a  good  general  educa- 
tion and  the  diploma  of  a  first  class  law  school.  To  attain 
these  qualifications  is  one  of  the  objects  of  this  Association. 
**It  is  the  traditional  duty  of  the  Bar  to  train  its  new  mem- 
bers, and  protect,  the  public  against  bad  and  incompetent  per- 
sons." 

A  good  lawyer  with  high  character  and  high  motives  is  a 
blessing  to  his  community,  while  the  opposite  is  a  curse.  It 
should  be  his  province  to  allay  rather  than  promote  ill  feeling 
and  litigation.  It  is  said  that  some  of  the  best  paid  lawyers 
in  the  country  never  go  into  a  trial  Court,  and  it  is  well  un- 
derstood that  sensible  and  educated  people  avoid  lawsuits  if 
possible. 

The  present  requirement  of  our  law  as  to  character  is  that 
the  applicant  must  produce  evidence  sufficient  to  satisfy  the 
Supreme  Court  that  he  is  of  good  moral  character.     This  is 
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a  decided  improvement  on  the  requirement  under  the  Act  of 
1868,  when  the  Circuit  Judge  and  likewise  the  Supreme 
Qnirt,  was  compelled  to  take  the  certificates,  as  to  the  ai^li- 
cant's  character,  of  two  practicing  lawyers  who  were  in  good 
standing  at  the  Bar.  It  has  been  well  said  that  the  formal 
requirement  of  a  good  moral  character  is  of  very  little  prac- 
tical value.  It  may,  and  no  doubt  does,  prevent  the  admis- 
sion of  some,  but  at  the  age  at  which  yoimg  men  usully  af^y 
for  admission,  they  have,  as  a  rule,  no  record — have  had 
little  contact  with  the  world,  few  temptations — ^none,  in  fact, 
of  a  professional  nature,  and  their  characters  are  unformed ; 
so  that  it  is  always  easy  for  the  applicant  to  get  up  a  certifi- 
cate of  character.  Under  the  Act  of  1868  and  the  amend- 
ment of  1879,  the  Circuit  and  Supreme  Courts  were  required 
to  take  certificates  of  character ;  but,  under  the  Act  of  1886, 
the  present  law,  the  applicant  must  produce  evidence  satis- 
factory to  the  Supreme  Court  that  he  is  of  good  moral  char- 
acter. It  is  now  possible  for  the  Court  to  protect  the  Bar 
and  the  public  from  the  admission  of  applicants  of  bad  char- 
acter, but  under  the  former  Act  the  Court  was  helpless. 

It  will  be  thus  seen  that  there  has  been  an  attempt  by  the 
Legislature  to  remedy  this  defect  in  the  law,  and  this  we  can 
but  characterize  as  progress  in  the  right  direction.  Upon 
this  point  your  Committee  do  not  see  what  improvement,  in 
the  circumstances,  can  be  suggested  by  legislative  enact- 
ment. A  rule  that  was  rigid,  that  tied  the  hands  of  the 
Court,  has  been  made  elastic,  the  hands  of  the  Court  unbound 
and  it  given  full  pou'er  to  protect  itself,  the  profession  and 
the  public.  But  the  members  of  this  Association,  if  one  of 
its  objects  is  to  be  attained,  can  do  more  than  any  further 
legislative  enactment  to  maintain  the  honor,  dignity  and  in- 
tegrity of  the  profession  by  rigidly  reporting  to  our  Commit- 
tee on  Grievances  all  professional  misconduct  on  the  part  of 
its  members  or  on  the  part  of  any  member  of  the  profession 
in  the  State,  and  upon  their  investigation  and  conclusions  this 
body  can  put  into  operation  the  law,  which  appears  to  be 
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ample  to  reach  most  of  the  acts  of  individual  attorneys  bring- 
ing the  profession  into  disrepute.  Should  such  a  course  be 
pursued,  we  feel  confident  that  the  result  would  be  highly 
satisfactory,  and  the  tone  and  ethics  of  the  profession  raised 
and  maintained. 

In  this  connection  we  quote  below  from  the  report  of  a 
similar  committee  to  the  American  Bar  Association,  submit- 
ted at  the  twenty-sixth  annual  meeting  of  that  Association,  to 
which  report  your  Committee  is  greatly  indebted  for  many 
ideas  and  much  of  the  data  and  information  contained  in  this 
report. 

"The  effect  of  the  admission  annually  of  a  large  number  of 
young  men,  some  of  them  inadequately  prepared,  on  the 
Bar  and  the  administration  of  justice,  is  most  unfortunate. 
Many  of  them  must  make  a  living,  and  are  obliged  to  sedc 
business.  It  can  hardly  be  expected,  when  the  alternative  is 
extreme  privation  or  a  resort  to  undignified  or  sharp  prac- 
tices, that  young  men  should  be  too  scrupulous,  particularly 
as  to  matters  of  professional  propriety  and  dignity.  The 
rivalries  of  such  persons  have  a  demoralizing  effect  not  only 
on  those  of  their  own  age  and  class,  but  among  older  persons. 
It  cannot  be  doubted  that  admission  to  the  bar  of  men  of 
deficient  character  or  ability  has  a  tendency  to  lower  the  aver- 
age of  efficieniry  and  good  conduct.  The  institution  of 
numerous  ill-founded  and  speculative  suits  and  their  unskill- 
ful trial,  increases  largely  the  expense  of  conducting  the 
Courts.  Moreover  such  suits  clog  the  dockets  and  delay  and 
otherwise  interfere  with  the  trial  of  meritorious  causes.  It 
is  not  an  exaggeration  to  say  that  the  taxpayers  as  well  as 
litigants  have  a  direct  interest  in  the  subject  of  admission  to 
the  Bar." 

Educational  Requirements. 

This  question  has  been  receiving  more  than  ordinary  atten- 
tion in  the  last  ten  years  all  over  the  country.  While  in 
some  of  the  States  there  has  been  an  effort  to  purge  the  Bar 
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list  of  unworthy  members,  there  has  also  been  great  effort  to 
raise  the  educational  requirements. 

In  Connecticut,  every  applicant  for  admission  must  be  ap- 
proved by  vote  of  the  Bar  in  the  County  where  he  applies. 
He  must  be  a  graduate  of  a  college  or  approved  secondary 
school,  or  pass  an  examination  upon  his  literary  qualifica- 
tions. 

In  New  York  and  Pennsylvania,  similar  requirements  are 
made.  In  Maryland  and  Massachusetts,  are  State  Bar  ex- 
aminers, who  must,  in  deciding  upon  the  qualifications  of 
applicants,  give  weight  to  the  grammar  and  composition  of 
the  written  papers  submitted. 

"The  fact  is  now  generally  recognized  that  a  law  school 
training  is  better  calculated  to  equip  a  man  for  practice  than 
training  in  a  law  office,"  and  it  has  become  the  practice  for 
students  whenever  possible  to  take  a  course  in  a  law  school. 
We  find  that  there  are  at  present  one  hundred  and  four  of 
these  law  schools  in  the  United  States,  with  an  average  at- 
tendance of  over  14,000." 

Under  the  Act  of  1868,  w^e  had  no  prescribed  course  of 
study  in  this  State.  The  applicant  was  required  to  study 
two  years  in  an  office,  and  this  requirement  could  be  dis- 
pensed with,  and  was  then  examined  by  three  members  of 
the  Bar  upon  questions  made  up  and  selected  by  themselves. 
This  was  the  mode  for  all  our  Courts. 

Under  the  Act  of  1878,  the  applicant  could  be  admitted,  if 
a  graduate  of  any  recognized  law  school  in  the  United  States 
and  had  studied  law  in  a  lawyer's  office  for  two  years,  or  was 
examined  by  three  members  of  the  Bar  appointed  by  the  Su- 
preme Court  in  open  Court. 

Under  the  Act  of  1879,  the  two  years'  study  in  a  lawyer's 
office  and  graduation  at  a  law  school  were  dispensed  with, 
and  the  applicant  was  required  to  pass  an  examination  upon 
a  course  of  study  prescribed  by  the  Supreme  Court. 

Under  the  Act  of  1886,  the  applicant  must  pass  a  written 
examination  upon  the  course  of  study  prescribed  by  the  Su- 


Digitized  by  VjOOQIC 


COMMITTEE  REPORTS,  65 

preme  Court,  or  be  a  graduate  of  the  law  school  of  the  State 
College, 

These  provisions  are  improvements  in  the  right  direction, 
and  possibly  may  be  as  far  as  we  should  go  at  present,  but 
the  time  is  coming  when  the  requirements  for  preliminary 
education  will  be  more  rigid. 

It  has  been  urged  that  the  educational  standard  mattered 
little,  for  the  reason  that  the  able,  by  study  and  application, 
would  qualify  themselves,  while  the  inefficient  would  sink 
out  of  sight  and  resort  to  some  other  business.  It  has  also 
been  argued  that  the  mistake  of  the  incompetent  furnish 
business  for  others,  who  must  be  employed  to  rectify  them. 
Such  views  are  unworthy  of  consideration. 

In  these  days  the  demand  is  for  well  trained  men  in  all  the 
professions,  and  in  answer  to  this  demand  the  standards  of 
efficiency  are  being  raised.  A  strong  Bar  makes  an  able 
Bench,  and  it  is  impossible  to  have  the  latter  without  the 
former. 

"The  order  of  Court  admitting  to  the  Bar,  or  a  degree  of 
a  law  school,  ought  to  be  a  guarantee  to  the  public  that  the 
person  referred  to  is  competent  to  perform,  at  least,  all  the 
duties  which  he  is  likely  in  the  early  years  of  his  practice  to 
be  called  on  to  perform." 

We  find  that  about  seventy  per  cent,  of  the  law  students  of 
the  country  are  in  schools  which  maintain,  or  will  soon  main- 
tain, an  entrance  examination  equivalent  to  that  required  for 
graduation  from  a  high  school,  and  that  there  are  4,773  stu- 
dents in  sixty-six  schools,  of  whom  657  have  degrees  in  let- 
ters and  science. 

We  have  no  fixed  educational  requirement  for  entrance  to 
our  State  law  school.  An  applicant  must  be  at  least  nineteen 
years  of  age,  and  must  be  prepared  in  the  usual  English 
branches.  Applicants  for  Junior  Law  Class  will  be  received 
on  probation  for  one  or  two  months'  trial,  and  if  such  an  one 
be  found  by  one  of  the  professors  so  deficient  in  education  as 
to  unfit  him  for  a  course  of  law,  he  is  allowed  to  retire. 
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Such  a  rule  is  elastic,  and  possibly  may  be  best  to  encou- 
rage young  men  to  attend  the  school,  but  your  Committee  is 
satisfied  that  if  the  same  educational  attainments  were  re- 
quired of  the  law  student  on  entrance  to  the  law  class  as  of 
the  other  students,  and  all  applicants  for  the  Bar  were  re^ 
quired  to  graduate  at  this  school,  or  attend  a  similar  school 
and  stand  the  same  examination  as  the  graduates  of  our  State 
school  and  before  its  professors,  that  it  would  result  bene- 
ficially both  to  the  school  and  the  profession. 

Yet  we  learn  that  the  provision  of  law  whereby  the  degree 
of  a  law  school  admitted  to  the  Bar  has  been  generally  abol- 
ished. This  relates  to  law  schools  generally,  and  could  have 
no  application  to  a  school  controlled  and  maintained  by  the 
State.  In  such  the  entrance  examination,  the  course  of  study 
and  graduation,  could  all  be  controlled,  and  admission  to  the 
Bar  of  its  graduates  be,  as  it  is  now,  a  matter  of  form. 

It  is  not  suggested  thatthe  course  at  this  school  and  gradu- 
ation therefrom  should  be  the  only  door  of  admission  to  the 
Bar;  for  obvious  reasons,  this  would  not  be  practicable;  but 
all  applicants  could  be  required  to  have  certain  educational 
qualifications,  to  be  graduates  of  this  school  or  of  some  other 
in  good  standing,  and  all  required  to  stand  the  same  exami- 
nation as  the  graduates  of  this  school. 

The  defect  in  the  law  as  it  now  stands  is  that  there  is  no 
preliminary  educational  requirement.  An  applicant's  gene^ 
ral  education  may  be  ever  so  deficient,  yet  if  he  satisfies  the 
Court  as  to  his  character  and  answers  the  writt^  questions, 
he  is  admitted. 

This  want  of  preliminary  education  is  everywhere  felt,  and 
is  receiving  the  thoughtful  attention  of  all  our  leading  edu- 
cators. 

Your  Committee  feels  satisfied  that,  if  the  time  be  not  now 
ripe,  in  the  near  future  the  requirement  of  preliminary  edu- 
cation before  the  student  enters  upon  his  law  course  will  be 
insisted  upon,  and  such  requirement  enacted  into  law. 
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Period  of  Study  Previous  to  Admission. 

The  laws  prescribing  the  period  of  study  previous  to  ad- 
mission to  the  Bar  are  by  no  means  miiform.  Some  of  the 
States  require  that  the  period  of  study  of  the  law  previous 
to  examination  for  admission  must  be  three  years.  This, 
for  example,  is  the  required  period  of  study  in  Connecticut, 
Delaware,  District  of  Columbia,  Minnesota,  New  Hamp- 
shire, Ohio,  Pennsylvania  and  Vermont.  In  New  Jersey, 
the  period  required  is  three  years,  if  the  applicant  possess  an 
A.  B.  or  a  B.  S.  Degree,  and  four  years  if  he  does  not. 

In  the  States  in  which  the  required  period  of  study  is  three 
years,  and  also  in  those  States  in  which  a  shorter  period  is 
required,  the  applicant  must  generally  satisfy  the  examining 
body,  whether  it  be  a  Court  or  a  Board  of  Examiners,  either 
by  certificate  or  affidavit,  and  otherwise,  if  required,  that  he 
has  complied  with  all  the  requirements  for  admission. 

It  seems  desirable  to  your  Committee  that  an  aj^licant  for 
admission  to  the  Bar  of  this  State  should  be  required  to  de- 
vote at  least  two  years  to  the  study  of  the  law  previous  to  his 
examination.  At  the  request  of  this  Committee,  one  of  the 
Faculty  of  the  Law  School  of  the  South  Carolina  College  has 
prepared  a  course  of  study  designed  to  occupy  a  diligent  stu- 
dent in  a  lawyer's  office  for  a  period  of  two  years.  This 
course  of  study  is  appended  hereto  as  a  part  of  this  report. 

It  is  also  the  opinion  of  your  Committee,  either  that  the 
Judges  of  the  Supreme  Court  should  be  relieved  altogether  of 
the  burden  of  examining  applicants  for  admission  to  the  Bar 
by  the  appointment  of  a  State  Board  of  Examiners,  or  that 
this  burden  should  be  lightened  by  requiring  the  Attorney 
General  and  the  members  of  the  Faculty  of  the  Law  School 
of  the  State  to  share  with  the  Supreme  Court  some  portion  of 
this  work. 

W.  F.  Dargan, 
For  the  Committee. 
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Proposed  Course  of  Study  for  Students  in  Law 
Offices. 

Robinson's  Elementary  Law,  with  the  collateral  readings 
suggested  by  the  author  in  Kent  and  Blackstone. 

May  on  Criminal  Law  (Beale's  Edition)  ;  Beale's  Crimi- 
nal Pleading  and  Practice. 

Bigelow  on  Torts,  or  Cooley  on  Torts. 

Anson's  Law  of  Contracts  (Huffcut's  Edition),  or  Clark 
on  Contracts. 

HufFcut  on  Agency. 

Browne,  Lawson,  or  Hale  on  Bailments. 

Schouler,  or  Tiffany  on  I>omestic  Rdations. 

Brantley  on  Personal  Property,  or  Darlington  on  Per- 
sonal Property. 

Tiedeman  on  Real  Property,  or  Hof^ins  on  Real  Prop- 
erty, or  Tiffany  on  Real  Property. 

Bispham  on  Equity. 

Bigelow's  Bills,  Notes  and  Cheques,  or  Huffcut's  Negotia- 
ble Instruments. 

Burdick  on  Partnership,  or  Lindley.  on  Partnership,  or 
Parsons  on  Partnership. 

Taylor  or  Clark  on  Corporations. 

Croswell  on  Executors  and  Administrators;  Schouler  on 
Wills.     . 

Greenleaf  on  Evidence,  Vol.  1. 

Bryant  or  Bliss  or  Phillips  on  Code  Pleading,  or  Pomero>' 
on  Remedies. 

Cooley's  Principles  of  Constitutional  Law. 

Constitution  of  the  United  States ;  Constitution  of  South 
Carolina. 

Code  of  Laws  of  South  Carolina,  and  all  Acts  of  a  public 
nature  which  have  been  passed  since  the  adoption  of  the 
Code. 

Sharswood's  Legal  Ethics. 
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Rjepoit  of  the  Committee  on  Jtsdicial  Admmjstr ation  and 
Remedial  Ptocedufe 


To  the  South  Carolina  Bar  Association :  Your  Committee, 
**Charged  with  the  duty  of  observing  the  practical  working 
of  our  judicial  system,  of  entertaining  and  examining  pro- 
posed changes  or  reforms  in  the  same,  and  of  recommending 
such  action  as  they  may  deem  expedient." — By-Law  XVIII. 
(C)  ;  and  to  whom  was  referred,  by  resolution,  "the  question 
of  Judge  Brawley's  request  in  reference  to  Referees  in  Bank- 
ruptcy, *  *  *  with  instructions  to  report  as  early  as  pos- 
sible"— Minutes  last  meeting,  page  8 — beg  leave  to  submit 
this  report : 

First,  As  to  matters  with  which  your  Committee  is 
charged  generally. 

At  the  last  annual  meeting  of  this  Association,  a  majority 
of  the  Committee  then  in  charge  of  the  subject  reported  that 
the  Calendars  of  the  Courts  of  Common  Pleas  were  in  a  con- 
gested condition,  which  condition  had  required  a  number  of 
special  Courts,  presided  over  in  most  instances  by  special 
Judges ;  and  as  a  remedy  it  recommended  the  creation  of  two 
additional  Circuits.  The  minority  report  was  in  accord,  ex- 
cept as  to  the  remedy,  and  it  recommended  the  election  of  a 
Judge  or  Judges  for  the  State  at  large.  The  majority  report 
was  adopted,  the  resolution  directing  "that  the  President  ap- 
point a  Committee  of  three  for  the  purpose  of  bringing  this 
report  to  the  attention  of  the  General  Assembly" — Minutes, 
pages. 

Several  such  Bills  were  pending  at  the  time,  but  the  Legis- 
lature adjourned  without  having  adopted  any  of  them. 

The  present  condition  of  affairs  is  worse,  if  anything,  than 
it  was  a  year  ago.  And  the  expense  of  the  special  Courts  for 
the  past  year  has  not  only  exceeded  the  contingent  fund  ap- 
propriated for  that  purpose,  but  it  has  nearly  equalled  what 
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would  have  been  the  expense  of  two  additional  Circuits. 
Besides,  the  system  itself  seems  to  be  gTX>wing  in  disfavor. 

Without  a  word  to  say  against  the  recommendation  of  the 
majority  report,  your  Committee  is  of  the  opinion  that  the 
creation  of  two  additional  Circuits  would  not  relieve  the  situ- 
ation, for  the  reason  that,  under  our  present  arrangement — 
commencing  and  continuing  the  work  in  all  the  Circuits  to- 
gether— ^all  the  Judges  would  be  on  dut)-  at  once,  and  the 
necessity  for  extra  Judges  and  extra  Courts  would  continue. 
For  example:  when  the  1004  Spring  Terms  begin  to  open, 
the  dockets  of  some  of  the  Courts  then  to  be  holden  will  still 
be  congested,  and  the  usual  two  weeks'  work  will  not  afford 
the  needed  relief ;  whilst  the  Judges  presiding  over  the  un- 
congested  Courts  would  simply  gain  a  few  days  here  and 
there — time  so  cut  up  that  it  could  not  be  utilized. 

If  the  suggestion  of  the  minority  report — Judges  at  large 
— were  free  from  constitutional  objections — Constitution  of 
ISOr),  Art.  v..  Sec.  13 — the  difficulty  could  be  solved  in  that 
way.  But  so  it  is:  there  must  be  an  additional  Circuit,  fully 
equipped,  for  every  additional  Judge. 

It  is  more  than  probable  that  if  the  L^islature  would  so 
arrange  the  various  terms  that  half  the  Judges,  whether 
eight  or  ten  in  numter,  would  be  on  duty  at  the  same  time, 
that  the  other  half  would  be  off  duty,  so  that  there  would 
always  be  a  number  of  disengaged  Judges  convenient  for 
special  work,  that  itself  might  relieve  the  situation.  For 
example :  at  present,  there  is  an  average  of  five  Counties  in 
each  of  the  eight  Circuits,  and  as  the  Courts  are  now  ar- 
ranged in  each  County — two  weeks  respectively  for  the 
Spring  Term  and  Fall  Term,  and  one  week  for  the  Summer 
Term — it  takes  ten  weeks  for  each  of  the  two  long  terms,  and 
five  wed<s  for  the  Summer  Term,  or  twenty-five  weeks  in  all 
— less  than  six  months'  term  work  to  be  done  in  one  year  by 
any  one  Circuit  Judge.  Let  the  first  term  in  each  of  one-half 
of  the  Circuits  (say  the  first  half  numerically)  begin  early  in 
January  (say  the  second  Monday),  and  the  first  term  in  each 
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of  the  other  half  of  the  Circuits  begin  ten  weeks  later,  and 
the  whole  of  the  first  ten  wedcs'  work  would  be  completed  by 
the  first  Monday  in  June.  Then  let  the  Summer  Terms,  one 
week  each,  be  arranged  in  like  manner  for  June  and  July ;  or, 
better,  perhaps,  let  all  of  the  Summer  Terms  open  early  in 
July,  and  proceed  together.  Let  August  be  a  month  of  vaca- 
tion. Then  let  the  Fall  Terms  in  half  of  the  Circuits  open 
early  in  September  (say  the  first  Monday),  and  open  in  the 
other  half  of  the  Circuits  just  early  enough  to  conclude  by 
the  Christmas  holidays.  In  this  way  there  would  be  at  least 
three  months  of  the  year  when  half  the  Circuit  Judges  would 
not  be  engaged  in  regular  term  work ;  and  being  disengaged, 
they  could  by  special  assignment  proceed  to  hold  Court  in  the 
Counties  that  could  not  be  reached  by  the  Judges  regularly 
assigned  thereto.  And  if  by  reason  of  the  overlapping  of 
the  Courts  during  one  month  of  the  Autumn  Terms  any  of 
the  dockets  should  not  be  cleared,  they  could  and  would  be 
cleared  at  the  following  Spring  Term. 

But  your  Committee  is  not  without  a  remedy  to  suggest, 
by  using  which  every  Bar  in  the  State  may  relieve  its  own 
Court  of  congestion  at  its  next  reg^ar  term ;  and  that  with- 
out invoking  the  Legislature  except  as  to  some  minor  details. 
It  is  afforded  by  Section  2743  of  the  1902  Code— taken  from 
the  Acts  of  1896,  XXII.  Stat.,  page  II. — ^which  reads  as  fol- 
lows : 

Section  2743  (after  making  provision  where  a  Judge  is 
unable  to  hold  Court,  and  for  special  Courts,  the  Section  pro- 
ceeds) :  "Whenever  the  time  fixed  for  holding  any  of  the 
Courts  of  General  Sessions  or  Common  Pleas  in  this  State 
should  be  found  to  be  not  sufficient  for  the  trial  of  all  cases 
before  said  Court,  a  like  assignment  of  a  disengaged  Circuit 
Judge  or  commission  of  a  Special  Judge  may  be  made  to  hold 
the  Court  to  which  the  Judge  then  holding  such  overcrowded 
Court  may  have  been  in  due  course  next  assigned,  and  the 
term  of  such  overcrowded  Court  shall  proceed  until  the  cases 
before  it  are  disposed  of." 
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It  has  always  seemed  hard  that  a  Judge  should  adjourn 
Court,  and  go  elsewhere,  leaving  lots  of  business  undisposed 
of.  Case  No.  6  on  Calendar  one  has  precedence  over  case 
No.  6  on  same  Calendar,  simply  on  the  principle  of  "first 
come  first  served;"  and  it  never  could  be  right  for  any  case 
on  the  Calendar  of  any  other  Court  to  have  precedence  over 
the  unfinished  business  of  the  Court  then  being  holden. 
Many  a  time — ^the  presiding  Judge  being  impelled  thereto  by 
his  next  assignment — ^has  it  occurred  that  more  equity  busi- 
ness (measured  by  the  amount  and  matter  at  issue)  is  rushed 
through  the  last  few  minutes  of  the  term  than  all  the  other 
business  of  the  Court  put  together.     This  ought  not  so  to  be. 

Hereafter,  let  every  Bar,  at  the  eight  or  ten  Courts  that 
will  first  be  presided  over  by  the  regular  Judge  at  the  Spring 
Term,  insist  that  the  Judge  who  has  been  assigned  to  hold  its 
regular  term  of  Court  remain  until  the  business  is  disposed 
of.  If  the  Judge  has  disposed  of  all  the  business  during  the 
two  weeks  assigned,  he  will  be  free  to  go  to  his  next  assign- 
ment. If  he  has  not,  it  will  be  his  duty  so  to  report  to  the 
Chief  Justice,  who  will,  with  or  without  consultation  with 
the  Bar,  appoint  "one  learned  in  the  law"  as  special  Judge 
to  hold  the  next  Court  ready  to  be  opened,  and  the  regular 
Judge  will  remain  on  duty  until  the  business  is  disposed  of. 
And  so  on  until  the  end  of  the  Spring  Term,  and  for  the 
entire  year,  and  for  all  time  to  come. 

Of  course,  as  long  as  the  regular  Judges  are  assigned  to 
regular  work  all  at  once,  it  will  require  some  special  Judges 
until  the  present  congestion  is  relieved;  and  occasionally 
special  Judges  rr^ay  be  required  to  relieve  against  some  new 
congestion,  although  not  more  at  any  time  than  may  be 
necessary ;  but  it  will  absolutely  obviate  the  necessity  for 
special  Courts— Code  of  1902,  Sec.  2744— of  the  kind  that 
have  been  so  prevalent  in  the  State  recently.  In  this  connec- 
tion your  Committee  recommends  that  said  Section  be  re- 
pealed. Quere:  Is  that  provision  within  the  spirit  of  Art. 
v..  Sec.  6,  of  the  Constitution? 
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As  to  the  minor  legislation  proper. 

In  many  of  the  Counties  jurors  may  be  required  to  serve 
only  one  week — Sec.«2927 — and  there  is  at  present  no  pro- 
visicm  for  a  special  stenographer,  except  for  special  Courts — 
Sec  2748. 

Again,  under  the  law  as  it  now  stands,  jurors  must  be 
drawn  seven  days — Sec.  2920 — and  be  served  four  days — 
Sec.  2923 — ^before  they  may  be  required  to  attend;  and  only 
in  case  of  a  deficiency  in  the  number  of  jurors  may  the  Court 
supply  the  deficiency  from  the  tales  box — Sec.  2924. 

Again,  Section  2743  leaves  it  doubtful  as  to  the  next  duty 
of  the  regular  presiding  Judge,  after  disposing  of  all  the 
business  of  an  overcrowded  Court,  if  he  has  done  so  within 
the  limit  allowed  for  the  next  Court  to  which  he  had  been 
assigned. 

The  Legislature  should  be  asked : 

(1)  To  shorten  the  time  required  for  drawing  and  serving 
jurors  to  attend  after  the  second  wedc ;  or, 

(2)  To  broaden  the  language  regulating  against  defi- 
ciencies so  as  to  supply  jurors  whenever  needed  beyond  the 
regular  two  weeks'  term ;  and 

(3)  To  broaden  the  language  of  the  Section  referred  to, 
so  as  to  give  the  presiding  Judge  power  to  appoint  a  special 
stenographer  whenever  necessary. 

(4 )  To  amend  Section  2743  so  as  to  make  it  clear  whether 
the  regularly  assigned  Judge  is  to  relieve  his  substitute  as 
soon  as  convenient. 

Secondly,  As  to  Referees  in  Bankruptcy. 

Your  Committee  has  not  been  furnished  with  a  copy  of 
Judge  Braw ley's  communication ;  but  it  was  published  at  the 
1903  meeting. 

It  seems  that  the  United  States  District  Judge  wants  an 
expression  of  opinion  from  the  Association  upon  this  ques- 
tion :  whether  more  efficient  service  would  be  had  by  contin- 
uing one  Referee  in  each  County — the  practice  in  some  of 
the  States,  including  his  own  EHstrict  of  South  Carolina ;  or 
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by  having  only  a  few  Referees  for  the  entire  State — the 
practice  in  others  of  the  State,  notably  in  Georgia  and  New 
York. 

If  this  were  a  new  question,  dissevered  frcxn  the  present 
practice  here,  your  Committee  would  unhesitatingly  recom- 
mend a  larger  territory.  But  the  Bar  has  gotten  acccus- 
tomed  to  the  convenience  of  having  a  Referee  within  easy 
reach,  like  the  Probate  Judge,  or  the  Master.  And  that  fact 
should  not  be  lost  sight  of. 

Still,  even  now,  if  the  Referee  couJd  be  required  to  hold  the 
creditors'  meetings,  and  his  own  sittings  in  the  County  of  the 
bankrupt's  residence,  your  Committee  is  of  the  opinion  that 
the  Bar  would  get  better  service  by  having  the  territory  of 
each  Referee  increased  from  one  County  to  one  Judicial 
Circuit,  or  to  one  Congressional  District;  which  would 
decrease  the  number  correspondingly,  giving  seven  or  eight 
Referees,  instead  of  about  forty  as  at  present. 
Respectfully  submitted. 

January  20th,  1904. 


Report  of  GMnmxttee  on  Publications 


Columbia,  S.  C,  January  21,  1904. 
The  Committee  on  Publications  report  that,  with  the 
co-operation  of  the  Secretary  and  the  Treasurer,  they  have, 
during  the  past  year,  caused  to  be  published  in  pamphlet 
form  the  proceedings  of  the  last  annual  meeting.  These 
proceedings  were,  during  the  month  of  August  last,  for- 
warded to  all  the  members  of  the  Association.  Copies  were 
also  sent  to  the  Library  of  Congress  and  to  the  various  State 
Bar  Associations  in  the  United  States  upon  our  exchange 
list.     The  Committee  beg  leave  to  call  to  the  attention  of  the 
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members  of  the  Association  the  fact  that  the  proceedings 
ahvays  contain  matter  that  is  worthy  of  preservation,  and,  in 
this  connection,  the  Committee  express  the  hope  that  those 
members  who  are  unable  to  attend  the  annual  meeting  will 
keep  up  their  membership  and  annual  dues,  and,  in  this  way, 
enable  the  Committee  to  continue  the  printing  and  distribu- 
tion of  the  annual  proceedings. 
All  of  which  is  respectfully  submitted. 

Jno.  p.  Thomas,  Jr., 

Chairman. 


GMxunittee  on  Gtievances 


To  the  President  and  Members  of  the  South  Carolina  Bar 
Association. 
Gentlemen :  Your  Committee  on  Grievances  begs  leave  to 
report:  Your  Committee  is  only  charged  with  the  duty  of 
hearing  and  acting  upon  complaints  of  the  character  men- 
tioned and  set  out  in  your  18th  By-Law.  No  complaints 
on  the  subjects  there  enumerated  have  been  presented  to 
your  Committee  during  the  past  year.  This  is  the  only  fact 
to  be  reported  by  your  Committee. 

Your  Committee,  however,  desires  to  again  emphasize  the 
necessity  of  maintaining  the  high  standard  of  professional 
propriety  which  has  always  characterized  the  Bar  of  this 
State. 

Respectfully  submitted. 

Geo.  S.  Mower, 

Chairman. 
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Cofmnittce  oo  N^potiabk  Instrument  BSI 


CoLrUMBiA,  S.  C,  January  21,  1904. 
The  Committee  to  whom  was  referred  the  Negotiable 
Instrument  Bill  would  respectfully  report,  that  they  have 
introduced  the  Bill  in  the  House  of  Representatives,  and 
that  the  same  was  reported  without  recommendation,  and  is 
now  on  the  Calendar  of  the  House. 

T.  B.  Fraser, 
Chairmaxi. 
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ADDRESS 

OF 

Mr«  J*  E*  McDonaldt  President  of  the  Association 


The  Law  of  Evolution,  and  Some  of  Its  Effects  upon 
THE  Profession  and  the  Practice  of  the  Law. 

Gentlemen :  It  is  with  a  great  deal  of  pleasure  that  I  bid 
you  each  and  every  one  a  most  cordial  welcome  to  this,  the 
eleventh  annual  meeting  of  our  Association. 

The  objects  for  which  the  Association  was  originally 
formed  still  continue  to  be  of  vital  importance  to  every  mem- 
ber of  the  legal  profession  in  our  State.  Indeed,  the  promo- 
tion and  continued  maintenance  of  those  laudable  objects 
appeal  to  us  as  a  united  body,  as  well  as  to  each  of  us,  as 
integral  parts  thereof,  with,  perhaps,  more  force  to-day  than 
at  any  other  time  in  our  history.  Aside  from  the  mainte- 
nance of  "the  honor,  dignity  and  courtesy  of  the  profession 
of  the  law,"  there  is  perhaps  no  higher  or  more  sacred  duty 
resting  upon  us  than  the  duty  "to  promote  the  due  adminis- 
tration of  justice."  Truly,  with  the  spirit  of  lawlessness 
rampant  in  our  State,  as  shown  by  the  bloody  records  of  our 
Courts,  there  is  iwgent  necessity  for  the  most  serious  consid- 
eration along  this  line,  on  the  part  of  every  member  of  the 
legal  profession.  We  are  ministers  in  the  Temple  of  Justice, 
and  if  we  fail  in  the  discharge  of  our  duty,  in  this  respect, 
by  acts  of  either  wilful  omission  or  wilful  commission,  we 
deserve  no  better  fate  than  that  which  befel  Uzzah,  who 
profaned  the  sacred  Ark  of  the  Covenant  with  unholy  hands. 
It  is  well,  therefore,  that  we  should  thus  assemble  annually 
in  order  that  we  may  keep  these  objects  fresh  in  our  minds, 
and  by  cordial  fellowship  and  commingling  together,  gather 
lip  new  inspiration  for  the  proper  and  faithful  discharge  of 
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the  high  duties  resting  upon  us  as  members  of  the  legal  pro- 
fession and  as  ministers  in  the  great  Temple  of  Justice. 

The  organic  law  of  the  Association  provides  that  "the 
President  shall  open  each  annual  meeting  with  an  address/* 
In  bringing  myself  up  to  the  discharge  of  this  duty,  I  am 
conscious  of  the  fact  that  your  kind  partiality  has  imposed 
upon  me  a  task,  of  which  I  would  have  preferred  to  have 
been  relieved,  or  else  that  some  one  more  able  than  I  to  dis- 
charge this  duty,  had  been  selected  for  its  performance. 
Nor  am  I  unmindful  of  the  fact  of  my  inability  to  present 
for  your  consideration  and  entertainment  anything  new, 
original  or  of  more  than  ordinary  interest  The  elaborate 
addresses  of  our  annual  orators,  together  with  those  of  the 
former  Presidents,  the  essayists,  and  the  reports  of  the  vari- 
ous standing  committees,  covering,  as  they  do,  a  wide  and 
varied  field  of  subjects,  and  touching  upon  almost  every 
phase  of  professional  life,  duty,  activity  and  effort,  has  left 
but  a  scant  field  for  the  presentation  of  anything  that  is  novel 
or  original.  I,  therefore,  crave  at  the  outset  your  most 
partial  indulgence  and  consideration.  In  attempting,  how- 
ever, to  discharge  the  duty  thus  imposed  upon  me  by  the 
Constitution  of  the  Association,  it  has  occurred  to  me  that 
some  reflections  on  the  subject,  "The  Law  of  Evolution  and 
Some  of  Its  Effects  upon  the  Profession  and  Practice  of  the 
Law,"  may  not  be  entirely  lacking  of  interest  to  you. 

Evolution,  or  change,  is  one  of  the  fundamental  laws  or 
conditions  of  life,  growth  and  development.  Its  operations 
are  so  constant,  gradual,  unifomi  and  common,  that  we  f^^ 
quently  fail  to  notice  its  immediate  effects,  and  oftentimes 
are  not  conscious  of  its  pow^er  or  presence.  In  the  natural 
world,  the  change  from  spring  to  summer,  and  from  summer 
to  autumn,  is  so  gradual  and  imperceptible,  that  we  can 
scarcely  tell  when  one  season  ends  and  the  other  b^ns. 
So,  too,  the  habits,  manners,  customs  and  laws  of  peoples 
and  nations,  unconsciously  change,  grow  and  develop  into 
higher  forms  with  the  passing  years,  or  else  retrograde, 
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decay  and  finally  pass  away.  So  this  constant  process  of 
evolution  goes  on,  from  year  to  year,  and  from  age  to  age, 
and  we  seldom  pause  to  think  of  the  silent  forces  of  the  law 
by  which  such  conditions  are  brought  about — for  they  do  not 
happen  by  mere  chance. 

In  a  broad  and  popular  sense,  these  results  may  be  as- 
cribed to  the  operation  of  the  law  of  evolution.  Evolution 
has  been  defined  as  "the  act  of  evolving;  development  or 
growth ;  a  process  in  which  something  complex  is  developed 
from  simple  beginnings." 

A  recent  historical  writer  says:  "Primarily,  evolution  is 
the  act  of  unfolding  or  unrolling,  or,  in  the  process  of 
growth,  development,  as  of  a  flower  from  a  bud,  or  a  bird 
from  an  egg.  But  the  term  has  grown  to  have  other  and 
much  larger  meanings.  It  is  applied  to  a  system  which 
undertakes  to  explain  the  existence  of  all  things,  organic  and 
inorganic,  physical  and  psychical,  including  the  arts  and 
institutions."  I  shall  use  the  term  this  evening  in  its  broader 
and  more  popular  sense,  and  not  in  its  strictly  scientific  and 
philosophical  sense,  as  it  is  applied  to  Biology  and  Biogene- 
sis. 

The  law  of  Evolution,  as  thus  understood  and  compre- 
hended, is  that  law  which  rules  and  governs  the  processes  of 
change,  growth  and  development,  whether  it  be  in  agri- 
culture, in  trade,  in  commerce,  in  the  arts  and  science,  or  in 
the  laws,  habits,  manners  and  customs  of  a  nation.  Its 
operations  and  effects  are  as  sure,  fixed  and  inevitable  as  are 
those  of  the  law  of  gravitation,  or  the  laws  of  light  and  heat. 
In  the  business  world  they  are  as  certain  in  their  effects, 
and  may  be  as  plainly  seen  and  felt,  as  are  those  of  supply 
and  demand.  The  wisdom  and  philosophy  of  Holy  Writ, 
"Whatsoever  a  man  soweth  that  shall  he  also  reap,"  is  as 
true,  as  potent  and  as  applicable  to-day,  as  when  first  penned 
by  the  hand  of  inspiration.  The  splendid  civilizations  of  the 
past  were  but  the  final  results  of  the  operation  of  this  law. 
Its  existence  and  presence  may  be  traced  in  the  gradual 
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development  of  the  laws,  manners  and  customs  of  a  rude  and 
barbarous  people,  through  various  changes  and  processes, 
wars  and  revolutions,  until  they  are  finally  moulded  into 
those  of  an  enlightened  and  polished  civilization.  The 
presence  and  operation  of  this  law  are  as  truly,  and  just  as 
surely,  the  essential  conditions  of  progress  and  development, 
in  the  material,  moral  and  intellectual  world,  as  are  their 
opposites — sloth,  inactivity  and  lack  of  enterprise — ^tiie  pre- 
cursors of  stagnation,  failure  and  financial  ruin  in  the  bua- 
ness  world. 

Intellectual  development  and  material  progress  have  been 
the  watch-words  and  the  battle-cry  of  the  last  quarter  of  a 
century;  and  during  the  last  two  and  a  half  decades,  the 
most  amazing  achievements  and  discoveries  have  been  made 
in  all  the  fields  of  art,  the  sciences,  invention  and  manufac- 
tures. During  the  last  half  a  century  the  world  has  made 
greater  strides  and  achievements,  perhaps,  in  every  dqwrt- 
ment  of  human  labor,  effort  and  knowledge  than  in  all  the 
preceding  ages.  During  that  period  stupendous  results 
have  been  accomplished,  and  many  things,  which  half  a 
century  ago  would  have  been  regarded  as  impossibilities, 
except  upon  the  principle  of  the  miraculous,  are  now  accom- 
plished facts,  which  daily  contribute  to  the  comfort,  conve- 
nience, pleasure  and  happiness  of  mankind.  Discoveries 
have  been  made,  inventions  perfected,  and  forces  of  nature 
brought  under  control,  which  then  would  have  seemed  as 
impossible  of  accomplishment  as  the  most  chimerical  schemes 
of  a  madman.  While,  perhaps,  the  force  and  operation  of 
this  law  of  evolution  are  more  visible  in  its  eflFects  in  the 
scientific,  financial  and  industrial  world,  than  in  other  fields 
of  human  knowledge  and  exertion,  still  its  silent,  gradual  and 
persistent  forces  have  been  actively  at  work,  and  are  now 
bringing  about  changes  and  results  which  vitally  aflFect  the 
profession  of  the  law,  as  well  as  its  practice.  To  some  of 
these  changes  and  results,  I  now  beg  to  direct  your  attention. 

First.  The  first  of  these  effects  or  changes  that  I  shall 
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mention,  and  it  is  one  of  a  radical  nature,  is  the  abolition 
of  separate  Courts  of  Law  and  Equity,  and  the  reform  in 
the  remedial  system,  or  evolution  in  the  formal  judicial  reme- 
dies for  the  enforcement  of  civil  rights  in  the  Courts.  It 
\\''ould  be  an  interesting  task  to  trace  fully  and  chronologi- 
cally the  gradual  evolution  or  development  of  the  judicial 
modes  and  forms  of  procedure  in  the  Courts,  from  the 
earliest  times,  when  they  were  essentially  rude,  arbitrary  and 
fragmentary,  up  to  the  present  time,  when  they  have  been 
evolved,  moulded  and  developed  into  a  state  of  perfection,  in 
some  degree  commensurate  with  the  genius  and  demands 
of  our  enlightened  civilization  and  system  of  jurisprudence. 
The  fact  is  well  known  to  every  one  who  has,  to  any  extent, 
made  a  study  of  the  history  and  development  of  our  law, 
that  for  centuries  there  was  a  struggle  for  something  better 
adapted  to  meet  the  growing  demand  for  some  other  mode 
of  doing  complete  justice  between  man  and  man,  than  that 
which  was  afforded  by  the  remedial  forms  of  the  early  com- 
mon law;  and,  in  time,  the  result  was  a  rude  system  of 
equity  jurisprudence.  By  the  aid  of  the  Chancellors,  as  well 
as  of  some  of  the  Common  La\y  Judges,  by  royal  edicts  and 
Acts  of  Parliament,  and  by  the  demands  of  advancing  civili- 
zation, the  process  of  evolution  or  development  continued, 
and  the  final  result  is  our  present  enlightened  system  of 
jurisprudence.  The  tendency  always  was  to  make  the 
arbitrary  remedial  forms  of  the  common  law  bend  to  the 
more  rational  and  humane  methods  of  the  Courts  of  Chan- 
cery. Even  Lord  Mansfield,  one  of  the  greatest  Common 
Law  Judges  that  ever  sat  upon  the  English  Bench,  is  re- 
ported to  have  said,  that  he  "ne\'er  liked  the  law  so  much  as 
when  it  was  most  like  equity."  But  to  enter  fully  into  this 
wide  field  of  legal  history  would  consume  more  time  than 
could  be  well  or  profitably  allotted  to  an  address  on  such  an 
occasion  as  this. 

The  main  fact  to  which  I  desire  to  direct  your  attention 
is  that  there  has  been  a  gradual  and  continuous  evolution 
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along  the  line  of  remedial  reform,  from  the  earliest  times 
down  to  the  present  day  and  generation.     This  evolution,  or 
process  of  gradual  development,  is  more  marked  and  notice- 
able, perhaps,  in  the  Civil  or  Roman  System,  and  in  the 
Saxon  or  English  System,  than  in  any  others  of  which  his- 
tory aflfords  us  any  accurate  knowledge.     The  forms  of 
procedure  in  use  under  these  systems  were  highly  artificial, 
technical  and  arbitrary,  until  changes  and  modifications  were 
made,  either  by  the  Courts,  or  by  legislative  enactments. 
It  is  true,  that  they  were  fixed,  definite  and  certain,  in  the 
sense  that  no  relief  could  be  obtained  or  administered  in 
the  Courts,  except  by  the  adoption  of  the  peculiar  and  appro- 
priate remedy  prescribed  for  the  particular  wrong  complained 
of.     These  remedies  were  commonly  denominated  "actions 
at  law"  and  "suits  in  equity."     For  ages  relief  in  the  Courts 
were  administered  only  through  forms  of  judicial  pnxredure 
falling  under  one  or  the  other  of  these  general  heads.     The 
number,  nature  and  purposes  of  these  various  "actions  at 
law"  had  existed  for  hundreds  of  years;  and,  artificial  and 
arbitrary  as  they  were,  they  played  an  important  part  in  the 
administration  of  justice. 

The  evolution  and  development  of  any  system  of  remedial 
procedure,  while  affected  by  several  means,  or  in  se\'eral 
modes,  is,  perhaps,  more  largely  effected  by  direct  and  posi- 
tive legislation  and  judicial  decision  than  in  any  other  way. 
This  was  the  case  in  the  English  system,  and  as  far  back  as 
the  time  of  Edward  I.,  Parliament  enacted  that,  "Whenever 
from  henceforth  it  shall  fortune  in  chancery  that  in  one  case 
a  writ  is  found,  and  in  like  case  falling  under  like  law  and 
requiring  like  remedy,  is  found  none,  the  Clerks  in  Chancer)' 
shall  agree  in  making  the  writ."  Thus  was  opened  up  a  way. 
not  only  for  the  development  of  the  old  forms,  but  also  for 
the  creation  of  new  forms  of  action  and  new  remedies,  which 
could  be  applied  to  new  conditions,  or  to  a  new  state  of  facts. 
As  a  necessary  and  natural  result  of  this  enactment,  the 
jurisdiction  of  the  Courts  was  extended,  and  they  were 
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thereby  enabled  to  do  more  complete  and  exact  justice 
between  the  parties.  This,  too,  demonstrates,  to  some 
extent,  that  while  the  great  principles  of  the  law  may  remain 
constant  and  unchanged,  there  often  is  need  of  more  flexibil- 
ity in  their  application  to  new  conditions  of  life  or  business, 
and  hence  a  constant  evolution  from  one  form  or  remedy  to 
another  becomes  necessary  to  meet  the  demands  of  progress 
and  civilization. 

But,  to  come  nearer  home,  we  find  that  the  same  law  of 
evolution  and  change  was  an  active  factor  and  principle  in 
the  reform  in  our  own  remedial  system.  It  was  manifested 
in  the  great  struggle  and  movement,  which  was  carried  on 
to  final  triumph  by  such  men  as  David  Dudley  Field,  inaugu- 
rated to  throw  oflf  the  yoke  and  bondage  of  the  old  common 
law  forms  and  technicalities,  and  to  assimilate  the  practice, 
as  near  as  possible,  to  equitable  principles.  This  movement 
began  as  far  back  as  1826,  but  did  not  result  in  complete 
success  until  1848. 

In  his  article  on  Equity,  Charles  Summer  Lobing^er 
says:  "For  more  than  a  half  century  after  the  close  of  the 
Revolution,  the  original  thirteen  States  retained,  for  the 
most  part,  the  system  of  Courts  and  legal  procedure,  which 
had  grown  up  in  colonial  times.  The  first  exception  to  this 
were  the  States  formed  from  the  non-English  settlements  of 
the  Southwest.  In  Louisiana,  the  procedure  of  the  civil 
law  was  an  inheritance  from  an  older  sovereignty,  and  the 
dual  system  of  law  and  equity,  with  its  corresponding  diver- 
sity of  Courts,  never  found  a  place  there.  In  Texas,  like- 
wise influenced  by  an  alien  system,  some  of  the  features  of 
the  modem  code  practice  had  been  anticipated  as  early  as 
1834,  while  the  administration  of  both  forms  of  judicial 
relief  through  the  single  action  was  an  accomplished  fact  in 
1840.  But  the  first  continuous  movement  away  from  the 
colonial  system,  in  the  States  where  it  prevailed,  was  begun 
in  New  York  about  1826,  and  culminated  in  1848  in  the 
adoption  by  that  State  of  its  first  Code  of  Civil  Procedure. 
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Thence,  the  movement  spread  Westward  and  Southward, 
until  at  the  present  writing  about  two-thirds  of  all  the  States 
and  Territories  have  adopted  the  substantial  features  of  the 
reformed  procedure,  including  the  enforcement  of  rights, 
both  legal  and  equitable,  through  the  single  action." 

It  is  well  known  to  us  that  prior  to  1870,  not  forty  years 
ago,  we  had  in  full  force,  effect  and  operation  in  South 
Carolina,  the  common  law  system  of  practice  and  pleading, 
with  its  technical,  artificial  and  arbitrary  modes  and  forms 
of  remedial  procedure.  There  were  likewise  separate  Courts 
of  Law  and  Equity. 

For  every  action,  at  least  in  a  Court  of  Law,  there  was  a 
particular  form  of  remedy  or  procedure.  All  of  these  forms 
of  action  had  appropriate  names,  reminding  one  now  of  so 
many  labels  on  different  bottles  of  medicine,  to  be  adminis- 
tered to  the  patient,  under  directions,  and  according  to 
symptoms — such  as  Trespass;  Trespass  on  the  Case;  Tres- 
pass to  Try  Title;  Trespass  quare  cUmsen  f regit;  Trover, 
Covenant,  Debt,  Detinue,  Assumpsit,  Case  and  such  like. 

The  effect  of  such  a  system  was  to  make  technical  lawyers, 
and  of  necessity  technical  Judges,  as  is  shown  by  many  of 
our  older  decisions.  But  with  all  of  its  technicalities  and 
imperfections,  it  was  a  great  system,  and  under  it  were 
reared  some  of  the  most  profound  lawyers  and  greatest 
Judges,  intellectually  and  morally,  that  have  ever  graced  the 
profession,  or  adorned  the  Bench,  in  any  age  or  clime. 

But  bowing  before  the  inexorable  law  of  change  and  evo- 
lution, this  system,  with  its  separate  Courts,  was  abolished, 
by  Act  of  the  General  Assembly  of  the  State,  in  1870,  to- 
gether with  all  of  the  old  forms  of  procedure,  and  in  their 
place  was  substituted  one  form  of  civil  action  for  the  enforce- 
ment of  both  legal  and  equitable  rights.  The  force  of  this 
remedial  evolution  did  not  stop  in  this  country,  for  even 
England,  justly  venerated  as  the  Mother  of  the  common  law, 
whose  judicial  modes  and  forms  of  procedure  were  hoarv' 
with  the  age  of  centuries,  by  an  Act  of  Parliament,  in  1873. 
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which  went  into  effect  in  1875,  abolished  all  the  old  forms 
and  adopted  the  new,  whereby  only  one  form  of  action  came 
into  use  in  the  administration  of  legal  or  equitable  relief  be- 
tween litigants  in  the  Courts.  Thus,  in  less  than  forty  years, 
we  have  seen  a  system  that  had  stood  for  ages,  and  which 
was  the  product  of  centuries,  swept  entirely  away,  and  a 
more  rational,  flexible  and  enlightened  system  engrafted  in 
its  place. 

Second.  In  the  next  place,  not  only  have  the  forms  of 
judicial  and  remedial  procedure  been  revolutionized,  but 
there  has  been  a  gradual  and  constant  evolution,  or  change, 
in  the  modes  and  methods  of  the  practice  of  the  law,  in  the 
various  lines  and  branches  of  professional  work.  These 
changes  are  more  marked  and  noticeable  in  the  practice  in  the 
cities  than  in  the  rural  towns  and  county  seats.  The  time 
has  not  been  so  distant  in  the  past  as  not  to  be  remembered 
by  some  of  the  older  members  of  the  Bar,  when  almost  every 
lawyer  was  a  general  practitioner,  and  was  presumed  to  be 
easily  able  to  advise  upon  any  branch  of  the  law,  or  to  repre- 
sent his  client  in  any  suit  or  litigation,  no  matter  under  what 
particular  branch  of  law  the  litigation  might  arise.  To  keep 
fully  posted,  necessarily  involved  the  most  laborious  study, 
and  careful  and  constant  preparation.  But  the  wonderful 
expansion  and  development  in  trade,  commerce,  and  in  all  the 
departments  of  material  progress,  in  time  necessarily  ex- 
panded and  broadened  the  various  fields  and  avenues  of 
professional  labor. ,  Changed  conditions  of  society,  and  com- 
plex and  intricate  problems  in  the  business  world,  so  con- 
stantly presented  new  questions  calling  for  the  application  of 
legal  principles  to  such  new  state  of  facts  and  conditions, 
that  it  became  a  matter  of  almost  mental  and  physical  impos- 
sibiHty  for  the  general  practitioner  to  keep  himself  fully 
abreast  with  the  demands  upon  his  professional  skill  and 
knowledge. 

Consider,  for  a  moment,  how,  in  the  last  two  or  three 
decades,  gigantic  railroad  systems  have  been  organized,  con- 
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solidated  or  developed;  how  mills,  factories  and  industrial 
manufactures,  of  all  kinds,  have  sprung  into  existence;  how 
banks,  trust  companies  and  insurance  companies,  with  their 
immense  capital  and  surplus,  have  been  chartered  and  organ- 
ized all  over  the  land ;  and  how,  in  every  branch  and  depart- 
ment of  trade,  business  and  industrial  pursuit,  there  has  been 
a  growth  and  development  that  is  abscJutely  marvelous,  and 
it  will  be  seen  at  a  glance  that  the  general  tendency  is  to  de- 
velopment along  special  lines.     Hence,  with  the  material 
wealth  and  business  of  the  country  thus  increased  and  devel- 
oped, and  presenting  more  complex  questions  and  problems, 
the  necessary  result  has  been  expansion  in  all  the  branches  of 
professional  work.     The  general  practitioner,  at  least,  in  the 
larger  cities,  is  a  thing  of  a  past  age,  and  in  his  pla<!e  we  have 
the  specialist,  who  devotes  his  whole  time  and  attention  to 
the  practice  of  one,  or  at  most,  two  lines  of  legal  practice. 
The  business  of  our  country  has  attained  such  proportions  as 
to  require  the  lawyer,  in  many  places,  to  devote  his  whole 
time  and  attention  to  his  peculiar  and  special  branch  of  the 
law. 

As  an  instance  of  this,  I  may  state  that  some  of  the  larger 
mercantile  firms  in  New  York,  and  other  large  cities,  as  I 
have  been  informed,  employ  the  whole  time  of  an  expert 
lawyer,  or  firm  of  lawyers,  who  have  offices  in  the  same 
building  as  that  of  the  mercantile  finn,  who  are  paid  very 
large  salaries  for  their  counsel  and  advice,  and  who  devote 
their  whole  time  to  looking  after  and  protecting  the  interests 
of  the  single  firm  retaining  them. 

Third.  Again,  it  may  be  noted,  that  there  has  been  a  con- 
stant and  gradual  evolution,  or  change,  in  the  matter  of  pro- 
fessional emoluments,  in  certain  lines  of  practice  that  for- 
merly were  sources  of  considerable  revenue  to  the  lawyer. 
In  former  years,  such  lines  of  l^al  work  as  conveyancing, 
abstracting  of  titles,  and  collections,  were  sources  of  very 
respectable  profit,  especially  in  the  cities  where  fees  have 
always  been  larger  than  in  the  smaller  towns.     In  the  present 
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day,  however,  in  many  places,  even  in  some  of  our  Southern 
cities,  conveyancing  and  abstracting  are  done  to  a  very  large 
extent  by  corporations,  such  as  title  guarantee  companies  and 
trust  companies.  In  some  cities,  these  corporations  have  a 
practical  monopoly  of  these  lines  of  legal  work.  They  have 
been  chartered  and  organized  for  the  specific  purpose  of 
making  abstracts  of  title,  preparing  conveyances  of  property, 
and,  for  a  small  premium,  guaranteeing  the  validity  of  such 
titles.  Several  considerations  have  contributed  to  this  re- 
sult. First,  cheapness;  second,  guarantee  of  safety,  and 
third,  the  promptness  and  neatness  with  which  the  work  is 
done.  As  these  corporations  employ  neat  and  skillful 
draughtsmen,  who  are  under  the  supervision  of  a  few  skilled 
lawyers,  all  of  whom  are  paid  so  much  per  week,  or  month, 
like  other  ordinary  employees  or  corporations,  they  are  en- 
abled to  make  abstracts  of  title  and  conveyances  for  a  com- 
paratively small  sum,  and  with  the  greatest  promptness  and 
dispatch.  These  fees  are  much  smaller  than  those  which 
would  be  charged  by  a  practicing  lawyer,  in  that  line  of  prac- 
tice, for  the  same  class  of  work.  Then,  too,  the  guarantee 
of  the  corporation,  perhaps,  a  bonded  one,  is  generally  worth 
much  more  to  the  client,  in  case  of  loss,  than  the  guarantee 
of  the  average  lawyer.  These  corporations  are  thus  enabled 
to  attract  and  retain  the  lion's  share  of  this  class  of  business, 
to  the  exclusion  and  detriment  of  the  regular  practitioner. 
Again,  in  the  matter  of  collections,  we  find  that  corporations, 
of  one  kind  or  another,  generally  banks,  or  mercantile  agen- 
cies, have  acquired  a  monopoly  of  the  better  class  of  collec- 
tions. It  is  frequently  the  case,  that  the  lawyer  never 
receives  the  claim  for  collection  until  every  known  method 
has  been  tried  and  has  failed,  and  generally  by  the  time  such 
claims  reach  the  lawyer,  the}'  are  worthless,  or  of  the  most 
desperate  character. 

Again,  take  the  matter  of  estates  and  their  settlement. 
This  was  once,  and  in  many  places  still  is,  one  of  the  most 
profitable  and  desirable  classes  of  practice.     But,  even  here, 
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we  find  the  corporate  idea  dominant  in  many  places,  spe- 
cially in  the  cities  of  the  North,  East  and  West.  Banks  and 
trust  companies  have  had  inserted  in  their  charters  a  provi- 
sion allowing  them  to  act  as  trustees,  executors,  administra- 
tors and  guardians. 

The  methods  of  such  corporations  and  the  detrimental 
effects  of  the  system  upon  the  emoluments  of  the  legal  pro- 
fession are  well  set  forth  in  a  recent  editorial  article  in  T/ie 
Central  Law  Journal,  from  which  I  crave  your  indulgence 
to  make  a  quotation.     The  editor  says :  "There  is  no  avenue 
of  professional  activity  more  lucrative  than  that  relating  to 
the   administration    of   estates.     But   corporations   sailing 
under  the  name  of  'trust  companies,'  are  encroaching  very 
materially  upon  these  valuable  sources  of  professional  income 
against  the  course  of  the  common  law  and  the  early  decisions 
of  the  courts  resisting  their  firts  advances.     We  desire  to  be 
fair  to  the  trust  companies,  as  we  recognize  much  that  is 
praiseworthy  in  them,  but  we  cannot  but  believe  that  there  is 
a  determined  purpose  on  their  part  to  alienate  the  lawyer 
completely  from  certain  important  departments  of  legal  prac- 
tice hitherto  enjoyed  by  him,  and  that  without  advantage  to 
any  one  concerned.     With  what  insidious  wiles  and  assur- 
ances to  the  profession  these  companies  have  thought  to  ap- 
pease the  rising  tide  of  opposition  against  them.     But  law- 
yers all  over  the  country  have  generously  heeded  the  loud 
protests  of  the  trust  companies  that  attorneys  of  deceased 
persons  and  of  their  relatives  whose  estates  come  into  their 
hands  would  be  retained  by  them.    The  result  has  been  that 
vast  estates  have  come  into  the  hands  of  these  corporations, 
who,  instead  of  employing  the  personal  attorneys  of  the  de- 
ceased's family,  transact  the  business  of  the  estate  through 
hired  clerks,  whom  they  employ  at  the  rate  of  twenty-five 
dollars  a  week,  and  for  this  serv^ice  collect  the  enormous  per- 
centage fees  allowed  to  executors  and  administrators  under 
the  laws  in  force  in  most  of  the  States.     This  constitutes  the 
indictment  against  the  trust  company." 
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Fjourth.  Another  result  of  the  operation  of  the  law  of 
evolution,  or  change,  may  be  seen  in  the  increase  and  devel- 
opment of  the  facilities  for  acquiring  professional  knowledge, 
and  of  equipment  and  preparation  for  practice.  These  are 
apart  from  the  numerous  fine  law  schools  established  all 
over  our  land.  The  immense  progress  and  development 
made  by  this  country  in  every  field  of  human  effort  and 
energy,  and  the  consequent  creation  or  development  of  new 
relations,  rights,  duties  and  liabilities,  resulting  in  the  divi- 
sion of  legal  practice  into  special  branches,  requiring  special 
skill  and  knowledge,  have  necessarily  stimulated  and  created 
a  demand  for  exhaustive  treatises  and  text-books  on  those 
special  branches  of  the  law.  The  new  and  varied  questions 
arising  out  of  new  and  complex  states  of  facts,  and  demand- 
ing the  application  of  legal  principles  for  the  solution  of  such 
new  conditions,  has  annually  brought  forth  hundreds  of 
decisions  from  the  Courts  of  last  resort  of  the  various  States 
of  the  Union,  as  well  as  from  the  Federal  Courts  of  the 
Nation. 

On  account  of  the  wonderful  facilities  of  the  modem 
printing  press,  all  of  these  decisions  may  become  of  easy 
access  to  the  modem  lawyer  for  a  very  reasonable  sum  of 
money.  By  means  of  the  Advance  Sheets,  or  the  monthly, 
quarterly,  semi-annual  and  annual  Digests,  he  is  put  into 
possession  of  all  of  the  case  law  of  the  country  in  a  few  days, 
or  a  few  months  after  the  decisions  of  the  Courts  have  been 
filed.  Again,  for  the  small  sum  of  tw^enty-five  cents,  he  can 
procure  a  printed  copy  of  any  opinion,  of  any  of  the  Courts, 
within  ten  days  from  the  date  of  his  order.  Thus,  the  whole 
body  of  case  law,  embracing  the  decisions  of  every  Court, 
State  and  Federal,  in  this  great  country,  is  readily  accessible 
to  the  ordinary  practitioner,  whether  he  practices  in  the  large 
city  or  in  the  small  town.  Contrast  this  with  the  compfira- 
tively  meagre  facilities  of  the  practitioner- of  fifty  or  seventy- 
five  years  ago,  and  the  w^onderful  evolution  in  these  particu- 
lars become  evident. 
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Whether,  however,  all  of  these  facilities  and  modern 
methods  have  a  tendency  to  develop  as  thorough  and  com- 
prehensive a  knowledge  of  the  great  principles  of  the  law.  or 
to  produce  as  profound  lawyers  as  we  have  had  in  the  past, 
is  a  matter  of  serious  doubt.  One. of  the  most  natural,  as 
well  as  the  most  deplorable,  results  of  the  new  methods,  I 
fear,  has  been  an  increase  in  the  number  of  "case  lawyers." 
and  I  may  add,  with  the  utmost  respect  to  the  Judician-, 
"case  Judges."  There  is  danger  just  along  this  line.  Many 
of  the  profession,  I  am  fully  persuaded,  in  the  preparation  oi 
cases  for  trial,  sedc,  first,  for  the  decisitxi  of  some  Court  i 
sustain  their  contention,  without  enough  investigation  iiiio. 
or  regard  for  the  great,  underlying  and  fundamental  princi- 
ples of  law  involved.  When  such  a  case  or  decision  has  been 
found,  which  is  conceived  to  be  decisive  of  the  law  applicaWe 
to  the  state  of  facts  in  hand,  the  investigation  and  prepara- 
tion are  in  a  large  measure  completed :  and  if  any  of  the  real 
fundamental  principles  of  law,  involved  in  a  proper  decision 
of  the  case,  ever  come  to  light,  they  have  to  be  supplied  by 
the  Court,  or  the  Judge,  after  a  patient,  tedious  and  labori- 
ous examination. 

These  modem  methods  and  facilities,  however,  can  be 
made  of  incalculable  benefit  to  the  profession,  if  used  in  the 
proper  way,  to  wit:  largely  as  aids  to  a  proper  knowledge 
and  elucidation  of  the  legal  principles  underlying  and  in- 
volved in  the  decisions  themselves,  in  order  that  correct  legal 
principles  may  be  applied  to  the  state  of  facts  under  consider- 
ation. 

Fifth.  We  may  note  again  the  effects  of  the  law  of  ev(rfu- 
tion  in  another  particular,  which  is  of  very  serious  conse- 
quence to  the  legal  profession — and  that  is  the  tendency  to 
commercialism.  Within  the  last  quarter  of  a  century,  more 
so,  perhaps,  than  during  any  other  time  in  the  history  and 
progress  of  our  country,  there  has  grown  up,  or  has  been 
evolved,  in  all  of  the  various  departments  and  branches  of 
trade,   commerce,  or  other  business  or  pursuit  in  whidi 
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human  effort  is  put  forth,  that  which,  for  lack  of  a  better 
phrase,  may  be  called  "the  spirit  of  commercialism." 

In  these  days  of  greed  for  wealth,  and  grasping  for  the 
material  things  of  this  world,  no  matter  what  may  be  the  pro- 
posed enterprise  or  business  venture,  the  first  and  predomi- 
nant inquiry  is,  "Will  it  pay?  If  so,  how  much?"  The 
value  of  any  scheme  is  measured  and  determined,  not  by  its 
public  utility,  or  its  effects  upon  humanity,  or  its  results  upon 
the  community  at  large,  but  by  the  number  of  dollars  it  will 
put  into  the  pockets  and  coffers  of  its  promoters.  In  the 
application  of  this  test,  these  promoters  are  not  over  particu- 
lar whether  the  pecuniary  profits  of  the  enterprise  are  mea- 
sured by  the  gold  standard  or  the  silver  standard,  even  if  the 
latter  should  happen  to  be  based  on  the  ratio  of  sixteen  to 
one! 

Now,  what  is  the  effect  of  this  commercial  spirit  upon  the 
legal  profession,  and  what  change  or  evolution  is  it  accom- 
plishing among  us?  The  evolution  in  the  business  and  com- 
mercial world,  which  has  brought  forth  the  commercial 
spirit,  is  extending  its  baleful  influences  into  our  profession. 
I  am  not  a  pessimist,  but  I  fear  that  this  commercial  spirit  is 
one  of  the  most  insidious  dangers  that  could  threaten  the 
noble  and  time-honored  profession  of  the  law.  In  his  recent 
work  on  L^^l  Ethics,  Professor  Warvelle,  in  commenting 
on  the  practice  of  advertising  by  attorneys,  says :  "Modem 
methods  of  transacting  business  have  materially  changed  the 
ancient  formulas  of  the  commercial  world,  and  these  changes 
have  not  been  without  effect  in  legal  circles.  Much  as  we 
deplore  the  fact,  it  would  yet  seem  that  the  leaven  of  com- 
mercial influence  is  actively  at  work  in  the  legal  profession, 
and  the  result  has  been  to  create  wide  departures  from 
former  standards,  even  in  the  matter  of  advertising." 

Mr.  Phelps,  in  his  able  and  scholarly  address  before  this 
Association,  more  than  thirteen  years  ago,  said :  "I  do  not 
allude  to  the  legal  profession  especially,  when  I  say  that 
money-making  is  coming  to  be  the  curse  and  blight  of  mod- 
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em  intellectual  life.  It  tends  to  turn  all  its  forms  into  trade, 
and  to  depreciate  its  excellencies,  as  it  increases  its  profits. 
What  used  to  be  done  for  the  sake  of  art,  of  science,  of 
honor,  and  of  humanity,  out  of  which  he  who  did  it  onlv 
lived,  and  sometimes  died,  is  done  nowadays  for  cash.  Brain 
work  brings  ready  monej',  and  money  brings  a  splendid  and 
ostentatious  life,  and  too  often  trains  up  children  to  do  no 
work  at  all.  We  cannot  reform  the  world  in  this  respect  or 
any  other.  We  must  take  it  as  we  find  it.  But  we  may  at 
least  have  a  care  that  money-changers  shall  not  become  para- 
mount in  the  Temple  of  Justice." 

That  illustrious  Jurist.  Judge  John  F.  Dillon,  in  an  address 
before  the  American  Bar  Association,  in  1894,  nearly  ten 
years  ago,  said :  **There  is,  I  fear,  some  decadence  in  the  lofty 
ideals  that  have  characterized  the  profession  in  former  times. 
There  is  in  our  modem  life  a  tendency — I  have  thought  at 
times  very  strongly  marked — ^to  assimilate  the  practice  of  the 
law  to  the  conduct  of  commercial  business.  In  great  law 
firms,  with  their  separate  departments  and  heads,  and  subor- 
dinate bureaus  and  clerks,  with  their  staff  of  assistants,  there 
is  much  resemblance  to  the  business  methods  of  the  great 
mercantile  and  business  establishments  situate  close  by.  The 
true  lawyer — not  to  say  the  ideal  la\^'yer — is  one  who  be- 
grudges no  time  and  toil,  however  great,  needful  to  the 
thorough  mastery  of  his  case  in  its  facts  and  legal  principles: 
who  takes  the  time  and  g^ves  the  labor  necessary  to  go  to  its 
very  bottom,  and  who  will  not  cease  his  study  until  ever)- 
detail  stands  distinct  and  luminous  in  the  intellectual  light 
with  which  he  has  surrounded  it.  The  temptations  and 
exigencies  of  a  large  practice  make  this  verj-  difficult,  and  the 
result  too  generally  is  that  the  case  gets  only  the  attention 
that  is  convenient,  instead  of  that  which  it  truly  requires. 
The  head  of  a  great  firm  in  a  metropolitan  city,  a  learned  and 
able  man,  was  associated  with  another  in  a  case  of  much 
complexity  and  moment.  He  expressed  warm  admiration 
of  the  printed  argimient  of  his  associate  counsel,  which  had 
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cost  the  latter  two  months  of  laborious  work,  adding,  how- 
ever, that  he  could  not  have  given  tlvat  much  time  to  it, 
because,  commercially  r^arded,  it  would  not  have  paid  him 
to  do  so.  It  is  unquestionably  the  duty  of  the  profession  to 
preserve  the  traditions  of  the  past — to  maintain  its  lofty 
ideals — ^and  to  this  end  to  guard  against  what  I  may  perhaps 
truly  describe  by  calling  it  the  'commercializing'  spirit  of  the 
age.  The  utterance  of  Him  who  spake  with  an  authority 
greater  than  that  of  any  lawyer  or  judge,  *Man  lives  not  by 
bread  alone/  should  never  be  forgotten  or  unheeded  by  the 
lawyer,  and  will  not  be  by  any  who  comes  within  the  cate- 
gory of  what  may  be  termed  the  'Ideal  Lawyer.'  " 

A  very  large  majority  of  the  Bar  of  our  State,  I  am  fully 
persuaded,  still  cling  to  the  ancient  and  honorable  practices 
and  traditions  of  the  profession;  but  some  of  them,  and  I 
fear  that  the  number  is  increasing,  are  disposed  to  regard  the 
profession  of  the  law  as  a  trade — sl  bread-winner  and  money- 
making  business,  or  simply  as  a  stepping-stone  to  political 
preferment.  This  false  conception  of  the  profession  origi- 
nated in  the  large  cities  of  our  country,  and  has  been  fostered 
and  spread  abroad  principally  by  shysters,  who  are  utterly 
unworthy  to  minister  before  the  Altars  of  Justice.  In  time, 
it  has  reached  even  to  the  smaller  cities  and  towns  of  the 
country.  The  commercial  spirit  has  grow-n  and  developed 
to  such  an  extent,  that  in  many  of  our  cities,  lawyers  of  first 
class  ability  and  otherwise  reputable  standing  at  the  Bar, 
either  directly  or  indirectly  solicit  damage  suits  and  other 
legal  business,  in  the  same  manner  that  a  merchant  or  trades- 
man would  solicit  customers.  A  few  years  ago,  while  visit- 
ing in  a  city  of  a  neighboring  State,  I  was  informed  and  had 
ample  demonstration  of  the  fact,  that  many  firms  of  lawyers 
employed,  at  a  regular  salary,  with  an  additional  commission, 
a  person  who  was  innocently  styled  "the  e\'idence  man." 
Ostensibly,  the  duties  of  this  attache  of  the  office  or  firm 
were  to  collect,  in  a  legitimate  way,  of  course,  the  evidence  in 
cases  placed  in  the  hands  of  the  firm,  to  examine  the  wit- 
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nesses  before  trial,  and  to  make  written  abstracts  of  such 
testimony  as  they  could  furnish,  in  order  to  facilitate  the 
preparation  of  the  case  by  the  attorneys.  I  soon  ascertained, 
however,  that  one  of  the  principal  duties  of  this  indivndual 
"was  actively  to  solicit  business  for  his  firm,  especially  damage 
or  negligence  cases.  The  field  of  operation  of  these  un- 
worthy members  of  a  noble  profession  are  not  always  con- 
fined to  their  own  city,  or  even  their  own  State,  but  they  have 
been  known  to  seek  for  pasture  in  other  States,  even  in\'ad- 
ing  the  domain  of  South  Carolina,  on  occasions  when  there 
happened  to  be  a  particularly  disastrous  or  fatal  railroad 
wreck.  Such  methods  of  securing  business  cannot  be  too 
severely  condemned.  The  tendency  of  this  practice  is  to 
bring  the  legal  profession  into  disrepute,  and  to  destroy  the 
high  standards  of  professional  ethics ;  to  undermine  the  due 
administration  of  Justice  by  crowding  our  Court  dockets 
with  petty  damage  suits,  brought  with  the  hope  either  of  a 
compromise  or,  at  least,  with  a  hopeful  reliance  for  a  verdict 
on  the  proverbial  prejudices  of  the  jury,  especially  if  the  suit 
be  brought  against  a  corporation ;  and  finally,  it  deprives  the 
honorable  practitioner  of  such  business  as  probably  would 
legitimately  fall  into  his  hands. 

In  discussing  the  subject  of  personal  solicitation  of  busi- 
ness. Professor  Warvelle  concedes  that  "the  ethical  idea 
involved  in  solicitation  is  not  so  much  a  regard  for  ancient 
conventional  rules  as  a  proper  deference  to  present  public 
opinion  concerning  the  dignity  of  the  legal  profession. 
When  a  solicitation  can  be  made  without  a  loss  of  profes- 
sional standing,  then  it  is  proper;  when  it  cannot,  then  there 
should  be  no  solicitation."  But  of  the  offensive  kind  of 
solicitation,  to  which  I  have  directed  your  attention,  he  says : 
*'The  subject  of  solicitation  has  been  considered  from  the 
point  of  view  of  the  respectable  practitioner,  who  hesitates 
between  self-interest  and  professional  decorum:  who  seeks 
practice  but  is  yet  obsen^ant  of  the  proprieties.  There  are. 
however,  some  very  objectionable  features  of  solicitation  to 
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be- seen  in  the  cities,  where  a  horde  of  so-called  lawyers  find 
a  regular  and  profitable  employment  in  following  accidents 
and  soliciting  retainers  from  the  injured.  This  is  solicita- 
tion in  its  most  degrading  form,  and  a  vile  prostitution  of  the 
advocate's  calling.  Yet  the  'ambulance  chaser'  has  become 
a  recognized  feature  of  city  life.  He  haunts  the  hospitals 
and  visits  the  homes  of  the  afflicted,  officiously  intruding  his 
presence  and  persistently  offering  his  services  on  the  basis  of 
a  contingent  fee.  This  is  not  law  practice;  it  is  simply  a 
form  of  l^alized  piracy.  No  man  can  adopt  such  a  course, 
and  yet  retain  the  respect  of  his  professional  brethren,  for 
while  the  person  so  doing  violates  no  rule  of  law,  he  is  guilty 
of  a  gross  infraction  of  one  of  the  best  known  and  longest 
established  ethical  precepts  of  the  Bar.  Unfortunately,  this 
is  a  practice  that  cannot  be  stopped  by  legal  methods.  The 
recourse  is  to  the  moral  sense  of  the  Bar;  if  this  sense  is 
weak,  no  relief  may  be  expected,  and,  so  long  as  complacent 
juries  shall  freely  give  away  other  people's  money,  and  this 
class  of  practitioners  continue  to  receive  the  favorable  con- 
sideration of  Bench  and  Bar,  so  long  will  the  practice  itself 
continue." 

There  was  a  time  in  the  history  of  our  State  when  no  law- 
yer of  gxxxi  and  reputable  standing  would  stoop  to  some  of 
the  methods  of  securing  business,  that  prevail  in  certain 
places  to-day,  more  especially  in  the  cities  of  our  State. 
They  regarded  the  profession  of  law  as  too  sacred  and  honor- 
able to  be  profaned  and  polluted  by  such  questionable  and 
debased  methods  of  practice.  They  clung  with  unswerving 
loyalty  and  tenacity  to  the  ancient  traditions  and  high  ethical 
standards  under  which  they  were  nurtured  and  brought  up; 
and  it  is  safe  to  say  that  this  country  never  produced  lawyers 
with  higher  ideals  of  professional  conduct  and  propriety,  or 
loftier  sentiments  of  personal  and  professional  courtesy  and 
honor,  than  those  men  whose  li  /es,  learning  and  characters 
gave  tone,  honor,  dignity  and  courtesy  to  the  old  Bar  of 
South  Carolina.     We  still  have  such  men  among  us  to-day. 
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who  are  the  peers  in  learning,  character  and  high  professional 
standing  and  attainments  of  those  who  gave  lustre  to  the 
Bar  of  the  post.  The  evil  practices  which  I  have  here 
pointed  out  can  only  be  corrected  by  cultivating  and  main- 
taining a  healthy  ethical  sentiment  among  the  members  of 
the  Bar  of  our  State,  and  no  agency  can  contribute  so  well 
or  so  largely  to  that  desirable  end  as  the  South  Carolina  Bar 
Association. 

Sixth.  In  the  last  place,  what  of  the  future?  The  evolu- 
tion that  has  produced  such  a  tremendous  concentration  of 
wealth,  with  the  many  complex  problems  arising  therefrom, 
is  bound  to  bring  about  changes,  affecting  the  l^^i  profes- 
sion and  the  practice  of  the  law,  that  no  human  mind  can 
foresee,  or  human  knowledge  forecast. 

Look  for  a  moment  at  some  facts  and  figures. 

In  1900,  the  wealth  of  this  nation  was  estimated  to  be,  in 
round  figures,  $94,000,000,000.  Sereno  S.  Pratt,  in  a 
recent  thoughtful  article  entitled,  "Who  owns  the  United 
States,"  says :  "One-twelfth  of  the  estimated  wealth  of  the 
United  States  is  represented  at  the  meeting  of  the  Board  of 
Directors  of  the  United  States  Steel  Corporation  when  they 
are  all  present."  There  are  twenty-four  of  these  Directors, 
and  they  represent  more  than  two  hundred  other  companies 
or  corporations,  and  the  companies  operate  nearly  one-half 
of  the  railroad  mileage  of  the  United  States. 

Again,  he  says :  "How  immense  has  been  the  development 
of  corporations,  which  are  the  first  stage  in  the  evolution  of 
concentrated  wealth,  is  indicated  by  the  fact  that  while  in 
1868  the  total  amount  of  stocks  and  bonds  admitted  to  deal- 
ings in  the  New  York  Stock  Exchange  was  only  about 
$3,000,000,000  par  value,  the  amount  in  1903  is  six  times 
that  sum — ^a  sum,  if  it  represented  real  values — equal  to 
nearly  one-fifth  of  the  wealth  of  the  United  States."  It 
must  be  remembered  that  a  few  men  control  this  immense 
wealth,  and  such  control  has  been  acquired  by  corporate  com- 
binations.    "Corporations  are  combined   into  trusts,    rail- 
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roads  are  consolidated  into  systems,  banks  are  linked  to- 
gether in  chains  of  financial  institutions,  and  these  trusts, 
systems  and  chains  are  in  turn  united  by  communities  of 
interest,  and  these  communities  of  interest  are  subject  to 
certain  spheres  of  influence,  which  are  discovered  to  center 
in  a  handful  of  great  financiers,  whose  character,  courage  and 
skill,  and  their  personal  wealth,  have  lifted  them  into  posi- 
tions of  supreme  leadership." 

Among  those  mentioned  who  exercise  this  "supreme 
leadership"  are  Mr.  J.  Pierpont  Morgan,  whose  influence 
dominate  corporations  capitalized  at  over  six  and  a  quarter 
billions  of  dollars;  and  Mr.  John  D.  Rockefeller,  whose  influ- 
ence directs  corporations  capitalized  at  nearly  a  billion  and 
six  hundred  millions  of  dollars.  In  summing  up  the  results, 
this  writer  says :  "This  concentration  has  its  undoubted  ad- 
vantages. It  is  an  economic  evolution  of  tremendous  power. 
It  has,  among  other  causes,  enabled  this  country  in  the  past 
twenty  years  to  develop  more  wealth  than  in  all  the  preceding 
years  since  the  discovery  of  America.  It  may  be  argued, 
however,  that  this  concentration  is  too  high  a  price  to  pay 
even  for  benefits  such  as  these.  Concentration  of  the  control 
of  wealth  certainly  presents  problems,  the  gravity  of  which  it 
is  impossible  to  conceal  or  evade.  How  to  preserve  the 
advantages  of  concentration,  and  at  the  same  time  to  get  rid 
of  its  evils;  how  to  prevent  the  waste  of  competition  without 
destroying  it ;  how  to  secure  stability  and  strength  without 
loss  of  indi\'idual  liberty;  how  to  permit  the  railroads  to 
combine,  and  at  the  same  time  to  provide  for  government 
regulation  of  rates ;  how  to  make  possible  the  achievement  of 
great  enterprises  without  resort  to  methods  involving  the 
violation  of  law  and  the  corruption  of  legislatures;  how  to 
encourage  promotion  without  the  evils  of  o\'er-capitalization 
and  over-speculation ;  how  to  secure  comprehensive  publicity 
without  disclosure  of  proper  trade  secrets — ^these  form  the 
one  large  problem  tefore  us  that  overshadows  and  includes 
all  others." 
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Another  writer,  Frank  G.  Carpenter,  very  recently  said: 
"In  the  past,  the  United  States  has  been  great  through  its 
individual  citizen.  It  has  been  the  land  of  all  others  where 
the  single  man  could  stand  alone  and  fight  his  way  through 
any  sphere  to  fame  and  fortune.  This  condition  is  rapidly 
changing.  We  are  doing  things  in  the  large.  Men  work 
in  bands  and  dollars  in  millions.  The  land  is  one  of  golden 
giants,  of  mighty  masses  of  organized  capital  and  herculean 
armies  of  organized  labor.  First,  look  at  our  combinations 
of  capital.  They  surpass  in  their  accumulation  the  wildest 
dreams  of  a  Croesus,  an  Aladdin  or  a  Monte  Cristo.  It  is 
not  long  since  the  millionaires  of  the  United  States  could  be 
counted  on  your  fingers  and  toes.  Now  they  are  numbered 
by  the  thousands,  and  we  have  individuals  worth  more  than 
the  aggregate  wealth  of  some  of  the  smaller  European  States. 
*  *  *  We  now  have,  in  addition  to  the  billion  dollar  steel 
trust,  which,  by  the  way,  is  a  little  shrunken  at  the  waist,  and 
in  addition  to  the  gigantic  Pennsylvania  Railroad,  about  850 
industrial  combinations,  which  command,  all  told,  $15,000,- 
000,000.  We  have  213  industrial  trusts  capitalized  at 
$7,000,000,000,  and  more  than  5,000  other  corporations. 
These  trusts  are  swallowing  their  smaller  competitors. 
They  are  branching  out  to  include  all  business  of  profit,  and 
in  many  cases  are  binding  the  hands  of  industry  with  trade 
regulations.  Indeed,  we  are  fast  beccmiing  a  nation  of  pool- 
makers,  rate-fixers  and  profit-sharers,  and  new  questions  of 
enormous  importance  stare  us  in  the  face." 

In  the  solution  of  the  mighty  problems  that  now  and  in 
the  future  will  confront  us,  resulting  from  the  wonderful 
changes,  combinations  and  evolutions  already  effected, or  now 
in  process  of  development,  we  are  assured  by  the  experience 
and  the  history  of  the  past  that  the  legal  profession  in  this 
country  will  take  a  leading  and  decisiv^e  part.  The  nature  of 
their  profession  necessarily  tends  to  make  them  leaders  of 
men  and  moulders  of  public  opinion.  The  Bar  of  our  o\^ti 
State,  in  the  solution  of  these  great  questions,  will  not  and 
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cannot  afford  to  be  recreant  to  its  duty  along  this  line.  On 
the  contrary,  in  all  that  tends  to  promote  the  highest  ideals  of 
professional  life,  civic  virtue,  lofty  patriotism  and  wise 
statesmanship,  I  am  persuaded  that  the  members  of  the  Bar 
of  our  State,  as  they  have  always  been  in  the  past,  so  always 
will  be  in  the  future,  found  in  the  fore-front.  To  them, 
therefore,  is  committed  the  sacred  trust  and  upon  them  is 
devolved  the  imperative  duty  and  solemn  responsibility  to 
maintain  the  professional  purity,  the  lofty  ideals,  the  graci- 
ous courtesy,  and  the  untarnished  honor  of  our  illustrious 
predecessors,  which  in  the  past  shed  such  undimmed  lustre 
upon  the  Bench  and  Bar  of  South  Carolina,  and  crowned 
them  with  imperishable  glory. 
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XSEMORIALS 


LEWIS  W.  SIMKIXS. 

Lewis  Wardlaw  Simkins,  a  member  of  the  Bar  of  Lau- 
rens, died  on  the  12th  of  February,  1903,  of  pneumonia,  at 
the  age  of  forty-nine.  He  was  the  son  of  Colonel  John 
Simkins,  who  was  killed  in  the  sen-ice  of  the  Confederacy'  oii 
Sullivan's  Island.  He  was  the  grand-son  of  Arthur  Sim- 
kins, and  the  great-grand-son  of  Eldred  Simkins,  of  Edge- 
field, names  historic  in  South  Carolina's  annals.  He  was 
also  a  lineal  descendant  of  General  Elijah  Clarke,  the  cele- 
brated Whig  partisan  officer  of  Georgia  in  the  Revolutionarj- 
War.  His  mother  was  Rosa  Wardlaw,  daughter  of  the 
distinguished  Judge  E>avid  Lewis  Wardlaw%  of  Abbeville. 
Much  of  Lewis  Simkins's  boyhood  was  spent  in  the  home  of 
Judge  Wardlaw,  of  whom  he  was  a  favorite  grand-son,  and 
whose  influence  helped  largely  in  shaping  his  character.  In 
his  early  youth  he  was  a  clerk  in  one  of  the  banks  of  Colum- 
bia, where  he  acquired  a  thorough  knowledge  of  business. 
For  two  years  he  was  a  student  of  Washington  and  Lee  Uni- 
versity, Lexington,  Va.,  and  maintained  a  fine  standing  in 
the  University  life,  though  the  necessities  which  confronted 
so  many  young  Southerners  immediately  after  the  war,  pre- 
vented him  from  completing  his  course. 

He  studied  law  in  Newberry,  was  admitted  to  practice  in 
1877,  and  entered  into  partnership  with  the  late  Thomas 
Moorman,  of  Newberry,  his  brother-in-law,  with  whom  he 
practiced  under  the  firm  name  of  Moorman  &  Simkins  for  a 
number  of  years;  both  in  Newberry  and  in  Laurens.  He 
took  up  his  residence  in  Laurens  in  1883,  and  rapidly  built 
up  a  good  practice.  In  1891  he  formed  a 'partnership  with 
the  late  Colonel  Beaufort  W.  Ball,  and  this  association  con- 
tinued until  the  failing  health  of  Col.  Ball  required  its  disso- 
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lution  in  1902,  shortly  before  the  latter's  death.  He  was  a 
Representative  in  the  Legislature  from  Laurens  County  in 
1899  and  1900,  and  previous  to  that  time  served  a  term  as 
Mayor  of  the  city  of  Laurens.  He  was  a  devoted  member 
and  officer  of  the  Episcopal  Church  of  the  Epiphany  in  Lau- 
rens, and  several  times  represented  it  in  the  Church  councils. 

It  is  no  idle  use  of  words  to  say  that  Mr.  Simkins  was  an 
uncommonly  able  lawyer.  He  was  gifted  with  a  clear  mind, 
which  invariably  grappled  with  the  hardest  problems  and 
clung  to  them  until  it  was  their  master.  He  was  indefatiga- 
ble in  preparing  his  cases,  and  his  judgment  was  sound  and 
penetrating.  He  rarely  expressed  an  opinion  until  the  legal 
proposition  had  been  considered  from  all  points  of  view. 
While  in  no  sense  an  orator,  his  tireless  and  careful  industry 
made  him  an  effective  "Court  House"  lawyer  as  well  as 
counsellor.  Illustrative  of  this  was  the  case  of  the  State 
against  Atkinson  et  al.,  charged  with  murder,  in  Laurens,  in 
1892 ;  in  which  he  assisted  the  Solicitor.  Eleven  negroes  of 
the  better  class  w^ere  charged  with  killing  another  negro  after 
a  service  in  one  of  their  phurches.  The  case  excited  little 
attention,  as  no  one  expected  more  than  the  possible  convic- 
tion of  manslaughter  of  one  or  two  of  the  accused.  When  a 
verdict  of  guilty  of  murder  was  found  against  the  whole 
eleven,  and  they  were  sentenced  to  death,  the  astonishment 
and  consternation  may  well  be  imagined.  The  result  was  in 
a  large  degree  due  to  the  completeness  with  which  Mr.  Sim- 
kins  had  prepared  and  developed  the  case  for  trial.  A  new 
trial,  however,  was  obtained,  after  appeal,  and  the  negroes 
were  found  guilty  of  manslaughter. 

Mr.  Simkins's  professional  ideals  were  of  the  highest.  His 
relations  with  brother  lawyers  were  always  cordial.  No 
man  who  has  practiced  at  the  Laurens  Bar  has  enjoyed  more 
fully  the  confidence  of  his  professional  associates  and  of  the 
general  public. 

Mr.  Simkins  was  a  man  of  decided  convictions  and  was 
fearless  in  expressing  them.     His  position  on  public  ques- 
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tions  was  never  in  doubt.  At  the  same  time,  he  was  singu- 
larly charitable  in  speech.  Rarely  if  ever  was  he  known  to 
utter  a  light  or  careless  word  in  derogation  of  others.  A 
marked  trait  of  his  character  was  his  cleanliness  of  speech. 
It  is  doubtful  if  his  closest  associates  can  remember  to  hax-e 
ever  heard  a  foul  or  profane  word  pass  his  lips,  or  yet  an 
expression  of  scandal  or  harmful  gossip. 

His  wife,  who  was  Miss  Adelaide  Moorman,  of  Newberry, 
died  five  years  before  him.  He  is  survived  by  four  sons  and 
a  daughter.  He  was  a  tender  husband  and  father,  and  a 
faithful  friend.  His  quiet  courage  and  unfailing  clear-head- 
edness made  him  a  valuable  adviser  in  time  of  need.  He 
was  generous  and  charitable  to  the  last  d^pree.  To  poor  and 
rich  alike  his  house  was  always  open,  and  though  he  was 
never  in  affluent  circumstances,  he  always  had  enough  to 
divide.  He  lived  and  died  an  able,  diligent  and  conscienti- 
ous lawyer  and  a  refined,  pure-minded  and  brave  man. 


HENRY  ALEXANDER  de  SAUSSURE. 

Henry  Alexander  de  Saussure,  the  eldest  son  of  Gen.  Wil- 
mot  G.  de  Saussure  and  Martha,  nee  Gourdin,  his  wife,  was 
bom  in  Charleston  on  the  12th  of  August,  1861,  of  a  family 
of  lawyers — ^his  father,  grand-father  and  great-grand-father 
having  been  members  of  the  profession ;  so  that  no  one  can 
remember  a  time  when  there  was  not  a  de  Saussure  at  the 
South  Carolina  Bar. 

The  subject  of  our  sketch  went  to  local  schools,  and  grad- 
uated at  the  College  of  Charleston  on  the  26th  of  March, 
1872 ;  then  entered  his  father's  office  and  was  admitted  to 
the  Bar,  February  3d,  1874,  and  i>ractised  his  profession  up 
to  the  time  of  his  death,  November  29th,  1903,  a  period  of 
nearly  thirty  years.  During  a  part  of  this  time  he  w^as  As- 
sistant United   States  District  Attorney,  and  only  retired 
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from  that  office  in  consequence  of  a  change  of  administra- 
tion. 

During  the  trying  days  of  Reconstruction  he  did  his  full 
part  in  protecting  his  native  city,  and  in  the  exciting  times 
of  1876  he  was  a  member  of  the  Washington  Artillery,  and 
finally  rose  to  be  Captain  of  that  historic  corps. 

His  favorite  pursuit  was  genealogy,  and  he  was  utterly 
unsparing  of  labor  in  working  out  the  perplexing  ramifica- 
tions of  families,  and  had  accumulated  a  great  store  of 
information  as  to  most  people  in  this  part  of  the  world. 

He  was  never  a  candidate  for  public  office,  but  was  a  lead- 
ing member  of  many  societies,  among  others,  the  St.  An- 
drew's, Cincinnati  and  Huguenot ;  he  was  also  a  prominent 
Mason,  as  Past  Master  of  Union  Kilwinning  Lodge,  etc. 
But  it  was  rather  in  private  life  that  he  delighted ;  and  there 
was  no  man  readier  to  do  a  kindness  than  "Harry"  de  Saus- 
sure,  and  many  of  us  have  to  thank  him  for  good  turns  and 
help.     He  died  unmarried. 

The  writer  cannot  remember  a  time  when  the  same  office 
on  Broad  street,  in  Charleston,  was  not  occupied  by  a  de 
Saussure  or  de  Saussures,  and  to  him  it  seems  as  though  a 
part  of  the  old  town  had  vanished  away.  The  familiar  sign 
no  longer  hangs  where  it  did,  and  somewhat  of  the  charm  of 
the  place  is  lost.  For  well  nigh  fifty  years  he  recalls  the 
name  and  the  place  and  the  men,  and  laments  that  never 
again  shall  that  spot  be  what  it  once  was ;  that  no  more  can 
he  turn  in  there  sure  of  a  welcome  and  of  much  curious  and 
useful  information. 


EDWARD  McCRADY. 

At  the  last  meeting  of  the  State  Bar  Association  of  South 
Carolina  the  death  of  Gen.  Edward  McCrady  was  an- 
nounced. A  Committee  was  at  once  appointed  to  prepare  a 
suitable  tribute  of  respect  to  be  filed  with  the  minutes  of  the 
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meeting.  This  Committee  consisted  of  Col.  Robert  Aldrich, 
Chairman ;  Mr.  A.  M.  Lee  and  some  others.  The  memorial 
has  been  prepared  by  Mr.  Lee,  as  a  sub-committee  of  one. 
and  forwarded  by  him  to  Col.  Aldrich.  He  returns  it  with 
instructions  to  be  filed  with  the  minutes  in  the  following  let- 
ter: 

Barnwell,  S.  C,  March  27,  1904. 
A.  M.  Lee,  Esq.,  Charleston,  S.  C. 

My  Dear  Sir :  I  b^  to  return  your  beautiful  memorial  of 
Gen.  Edward  McCrady,  and  with  it  the  thanks  of  tlie  State 
Bar  Association  for  the  admirable  manner  in  which  you  have 
performed  the  work.  I  can  say  I  never  read  a  more  tasteful 
tribute  or  one  better  deserved  or  better  paid.  It  is,  alto- 
gether, worthy  of  the  subject  and  worthy  of  the  writer. 
With  my  kindest  regards  and  assurances  of  my  personal  con- 
sideration, I  remain  as  ever, 
Yours  very  truly, 

RoBT.  Aldrich, 

Chairman  Committee  on  Memorials. 

The  memorial,  eminently  worthy  not  only  of  the  subject, 
but  of  the  author,  is  as  follows : 

Few  lives  have  been  so  well  spent  as  the  life  of  him  whom 
we  now  commemorate.  Not  an  hour  of  its  mature  period 
seems  to  have  been  devoid  of  serviceable,  intelligent  work; 
much  of  it  rises  to  the  highest  level  of  duty  and  excellence, 
and  all  of  it  was  ujnselfishly  lived.  This,  and  much  besides, 
can  be  truthfully  said  of  Edward  McCrady.  His  life  is  well 
known  to  us  all,  but  a  suggestive  disclosure  of  it,  now  and 
here,  is  appropriate  and  helpful. 

Bom  of  Revolutionary  stock,  in  the  year  1833,  in  the  me- 
tropolis of  our  State,  and  reared  in  that  surrounding,  he  was 
always  a  low  countryman,  with  the  very  salt  of  the  sea  upon 
him ;  but,  indeed,  a  salt  which  never  lost  its  savor  of  fresh- 
ness and  moral  health.  A  Charleston  boy,  with  local  school- 
ing, he  always  loved,  as  he  should  have  done,  his  home,  and 
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knew  it  well.  The  college  of  his  native  city,  from  which  he 
obtained  his  degree,  gave  the  completing  touch  to  his  scho- 
lastic training,  and  also  deepened  in  him  the  attachment  for 
his  native  place,  until  the  very  stones  of  her  streets  were  dear 
to  him.  He  had  a  knowledge  of  and  fondness  for  her,  as 
but  few^  of  her  sons  ever  possessed. 

But  there  was  room  in  his  affections  for  much  else  besides 
and  no  narrowness  came  into  his  life.  His  heart  was  as  wide 
as  his  State,  and  to  her  went  freely  and  equally  out  his  loy- 
alty and  devotion.  To  show  this,  later  on  he  was  to  draw 
his  sword  in  battle  for  her  rights  and  to  illumine  her  history 
with  his  pen.  He  was  a  South  Carolinian  of  the  best  and 
truest  growth,  and  none  the  worse  for  having  a  local  flavor. 

His  father  was  a  distinguished  lawyer,  and  nothing  was 
more  natural  tlian  the  turning  of  his  own  footsteps  into  the 
pathway  of  that  learned  profession.  He  accordingly  sought 
and  obtained  his  legal  training  at  the  feet  of  those  masters 
who  just  prior  to  the  Civil  War  adorned  and  exalted  the  Bar 
of  his  native  city.  To  him  Petigru  and  King,  Dunkin  and 
Memminger  were  no  mere  memories,  but  living  realities,  and 
under  such  inspiration  the  young  lawyer  in  the  late  fifties 
prepared  himself  and  was  ready  to  walk  in  the  way  lighted 
up  by  the  luminous  greatness  of  such  names. 

He  was  not,  however,  destined  to  at  once  or  continuously 
practice.  Life  had  for  him  just  then,  and  for  a  time  after- 
wards, some  rougher  and  sterner  duties.  Scarcely  had  he 
well  entered  upon  his  chosen  profession  than  his  anxious  ear 
caught  the  sound  of  approaching  war.  He  had,  indeed, 
almost  anticipated  the  call  to  conflict,  and  when  the  eventful 
era  of  1860  came,  it  found  in  him  the  young  soldier  already 
trained  to  arms  through  service  in  local  militia  and  volun- 
teer organizations.  His  response  to  the  summons  of  his 
State  was  prompt,  and  his  service  continued  and  arduous. 
Going  to  the  front  as  Captain,  successive  opportunity,  accom- 
panied by  faithful  service  and  steady  courage,  soon  proved 
him  a  trusted  and  serviceable  officer,  whom  the  close  of  the 
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war  left  Colonel  of  a  regiment.  He  was  a  brave  and  devoted 
Confederate  soldier  during  the  entire  struggle,  sealing  his 
devotion  with  his  blood. 

But  Col.  McCrady  was  ever  a  citizen  first  and  a  soldier 
afterwards.  He  was  not  only  a  lawyer,  but  a  man  of  law, 
devoted  to  its  maintenance  and  rejoicing  in  its  peaceful  pre- 
eminence. He  possessed  not  only  learning  in  the  law,  but 
loved  the  law  itself,  as  the  rule  of  order  and  hope  of  progress 
in  the  world.     He  sought  always  peace  and  ensured  it. 

With  eagerness  then  and  renewed  hc^  did  he,  when  the 
civil  conflict  ended,  return  to  his  home  and  resume  the  prac- 
tice of  his  profession  in  his  native  town. 

All  of  his  friends,  and  he  numbered  them  from  every  part 
of  our  State,  recall  his  qualities  as  a  lawyer  and  his  position 
at  the  Bar.  We  knew  and  recognized  him  as  a  professional 
man  of  the  olden  time  and  training;  thorough  and  learned, 
deliberate  in  judgment,  luminous  and  original  in  thought; 
especially  forceful  in  written  expression,  and  beyond  measure 
loyal  and  devoted  to  his  clients  and  his  cause,  and  always 
dealing  rather  with  questions  in  their  deepest  meaning  than 
for  mere  results.  These  fine  qualities,  added  to  persistent 
ujitiring  labor  and  zeal,  tempted  with  unfaiHng  patience. 
courtesy  and  quiet  good  humor  with  his  adversaries,  made 
our  departed  friend  respected  and  beloved  at  the  Bar  of  his 
State.  He  was  a  lawyer  of  the  highest  standing  and  pos- 
sessed of  the  widest  regard. 

But  he  soon  became  more  than  this.  Always  full  of  inter- 
est and  research  into  the  fundamentals  of  jurisprudence,  and 
especially  where  these  touched  and  influenced  constitutional 
and  statutory  questions,  nothing  was  more  fit  than  his  ap- 
pearance in  the  parliamentary  halls  of  the  State.  He  for 
years  represented  in  the  Legislature  his  County,  and  at  a 
time  when  the  Charleston  delegation  was  preeminent  for  its 
ability,  he  easily  impressed  himself  and  his  influence  upon 
the  Commonwealth.     He  soon  became  not  only  one  of  the 
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most  learned  of  the  expoimders,  but  one  of  the  wisest  afld 
most  trusted  of  the  makers  of  the  law. 

To  pass  over  many  of  his  numerous  contribiiti'ons  tol^s- 
lation  sufficient  to  gain  for  their  authoi:  stnd  advocate  an 
enviable  reputation,  the  originatioix -by  "bii"  and  passage  of 
the  "eight-box  ballot  law"  rai^  him  to  a  commanding  posi- 
tion in  the  councils  of  the  State?  "Solving  as  it  did  at  a  critical 
period  and  for  years  by  a  practical  educational  qualification 
the  vexed  and  serious  problem  of  an  illiterate  and  irresponsi- 
ble electorate.  His  subsequent  claim  and  successful  defence 
of  this  measure  before  the  Federal  Courts  and  his  courage- 
ous vindication  of  those  who  served  the  State  under  its  pro- 
visions, further  exalted  his  position,  and  settled  him  yet  more 
deeply  in  the  respect  and  affection  of  his  people. 

It  seemed,  then,  indeed,  that  the  measure  of  his  public 
service  and  his  recipiency  of  the  public  favor  must  have  been 
full  to  overflowing,  that  the  usefulness  of  his  life  surely  must 
have  been  fully  lived  to  its  uttermost,  and  that  these  thence- 
forth should  have  hastened  to  their  setting.  It  was  far 
otherwise,  for  the  half  had  not  yet  come. 

At  an  age  when  others  seek  repose,  and  after  labors  so  con- 
stant and  varied  as  would  have  demanded  from  most  men 
surcease  from  new  beginnings  at  least,  Mr.  McCrady  entered 
upon  another  and  wider  field  of  activity  and  thought.  Him- 
self no  mean  actor  in  the  drama  of  his  State's  history,  he 
undertook  the  chosen  and  loved  task  of  recounting  her  life  to 
others.  He  determined  to  write  the  history  of  South  Caro- 
lina. Four  volumes  of  this  history  appeared  before  his 
death,  which  event  found  him  almost  with  pen  in  hand  and 
the  inspiration  of  the  work  upon  his  heart.  These  volumes 
covered  the  entire  period  from  the  first  settlement  of  South 
Carolina  to  the  conclusion  of  the  Revolutionary  War,  and 
they  have  placed  under  enduring  obligations  to  their  author 
the  entire  people  of  the  State. 

It  would  be  foreign  to  this  sketch  to  discuss  here  the  merits 
and  the  magnitude  of  this  work.     The  universal  verdict  of 
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;\y.t\}  done  has  placed  its  seal  of  approval  on  its  pages,  and 
^Weij-"tq.its  distinguished  author  a  permanent  position  among 
the  pubKcfets-and  provincial  historians  of  our  countrj'. 
With  heroifc  JaBorj  with  unexampled  patience  and  detail,  with 
truthful  portraiture  and  tranquil  discussion,  and  in  lucid 
style  and  flowing  narrative'  has  the  historian  disclosed  and 
perpetuated  the  origin,  the'cixurse  and  the  moral  meaning  of 
the  life  of  our  State,  bestowing  upon  her  through  his  work  a 
wider  and  larger  field  for  recognition  and  respect,  he  has  also 
unconsciously,  and  with  no  such  purpose  in  his  thoughts, 
given  to  himself  an  unfading  name.  Like  the  bard  who 
lingers  in  the  songs  of  his  hero's  triumphs,  the  author  of  our 
history  will  live  on  in  its  pages.  South  Carolina's  history 
and  her  historian  will  always  shine  together  with  the  lustre 
of  a  mutual  reflection. 

Unconsciously  has  this  occurred,  for  Mr.  McCrady  ne\-er 
sought  knowingly  to  blazon  his  merits  or  perpetuate  his 
name.  His  private  character  and  public  worik  were  singu- 
larly free  from  self-sedcing,  and,  judged  by  the  usual  stand- 
ards, the  current  of  his  life  seemingly  at  times  flowed  far 
from  the  much  sought  channels  of  success  and  renown.  It 
was  only,  indeed,  near  its  close  that  the  backward  glance  at 
its  continued  effort  and  accomplishment  gave  the  realization 
of  the  roundness  and  success  of  his  life.  Of  all  the  public 
men  in  our  State  of  recent  years,  Mr.  McCrady  was  one  of 
the  most  quietly  diligent,  widely  serviceable  and  at  the  same 
time  almost  utterly  unselfish. 

In  the  language  of  one  of  that  gxxxily  array  who  paid 
tributes  to  his  memory : 

"He  was  devoted  to  great  causes,  and  in  an  age  when  pur- 
suits simply  lucrative  enlisted  so  much  talent  and  so  much 
ardor,  he  gave  to  his  countrymen  a  shining  example  of  a 
simple  and  studious  life." 

To  him,  indeed,  there  never  seemed  to  have  been  reserved 
any  wealth  or  place  of  pride  and  fame,  and  yet  more  than  all 
these  became  his  before  the  close  of  his  career.     A  plain  and 
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laborious  man  he  was  all  his  life,  but  of  high  endeavor,  and 
his  work  finally  crowned  his  labors. 

When,  then,  in  the  early  morning  of  the  first  Sunday  in 
November  last,  the  subject  of  this  sketch  quietly  rested  from 
his  labors,  a  right  worthy  and  notable  man  and  citizen  was 
taken  from  our  State,  and  a  devoted  and  eminent  lawyer 
dropped  out  from  the  ranks  at  our  Bar. 

But  his  works  truly  live  after  him  and  will  long  keep  his 
memory  living  and  beneficent,  and  enshrine  it  in  the  hearts  of 
his  brethren  and  of  those  who  come  after  him. 
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GENERAL  MINUTES 


Columbia,  S.  C,  January  19, 1905. 

The  twelfth  anual  meeting  of  the  South  Carolina  Bar  As- 
sociation was  called  to  order  in  the  hall  of  the  House  of 
Representatives  at  4  o'clock  P.  M.,  by  the  President,  Mr. 
H.  J.  Haynsworth. 

On  motion,  the  calling  of  the  roll  of  members  was  dis- 
pensed with. 

The  President  then  delivered  his  annual  address.  {See 
Appendix,) 

On  motion,  the  reading  of  the  minutes  of  the  1904  session 
was  dispensed  with. 

The  Secretary  then  presented  the  names  of  various  appli- 
cants for  membership.  On  motion,  all  applications  for 
membership  were  referred  to  the  General  Council ;  and  there- 
after, upon  recommendation  of  the  General  Council,  the 
following  new  members  were  elected:  J.  W.  Nash,  W.  A. 
Holman,  D.  J.  Baker,  John  R.  Cloy,  T.  J.  Mauldin,  J.  Harry 
Foster,  Lawrence  O.  Patterson,  Z.  T.  Kershaw,  W.  P.  Con- 
yers,  C.  P.  Sanders,  C.  M.  Lawson,  A.  G.  Fulmer,  R.  B. 
Caldwell,  Chas.  E.  Commander,  L.  D.  Lide. 

The  annual  report  of  the  Treasurer  was  then  read  and 
adopted. 

The  report  of  the  Committee  on  Grievances  was  presented 
by  the  Chairman,  Mr.  Ralph  K.  Carson.  This  report  was 
adopted.  The  report  of  the  Committee  on  Jurisprudence 
and  Law  Reform  was  presented  by  Mr.  Jos.  A.  Mc- 
Cullough,  Chairman.  The  first,  second  and  third  recom- 
mendations of  this  report  were  adopted. 

On  motion,  it  was  ordered  that  the  recommendation  that 
$50  be  appropriated  for  the  expenses  of  this  Committee  be 
not  adopted,  and  that  the  duties  of  this  Committee  be  con- 
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fined  to  the  presenting  of  matters  of  legislation  to  the  ap- 
propriate Committees  of  the  South  Carolina  Legislature. 

On  motion,  the  Commitee  on  Judicial  Administration  and 
Remedial  Procedure  was  granted  further  time  for  the  pre- 
sentation of  its  report. 

The  Comittee  on  Inter-State  and  International  Law  failed 
to  make  a  report,  and  on  motion,  this  Committee  was  ex- 
cused and  discharged. 

On  motion,  the  nomination  of  the  officers  of  the  Associ- 
ation for  1905  was  referred  to  a  Committee  consisting  of 
one  member  from  each  Judicial  Circuit,  with  instructions  to 
report  its  recommendations  later  during  the  session  of  the 
Association.  The  following  Nominating  Committee  was 
appointed :  First  Circuit,  T.  W.  Bacot ;  Second  Circuit,  Geo. 
H.  Bates;  Third  Circuit,  Jno.  A.  Kelly;  Fourth  Circuit,  J. 
Munro  Johnson ;  Fifth  Circuit,  J.  S.  Vemer ;  Sixth  Circuit, 
S.  E.  McFadden;  Seventh  Circuit,  Thos.  S.  Sease;  Eighth 
Circuit,  Geo.  E.  Prince. 

On  motion  of  Mr,  Clark,  it  was  ordered  that  the  thanks 
of  the  Association  be  extended  to  President  Haynsworth  for 
his  able  and  scholarly  address.  And  on  motion  of  Judg-e 
Hudson,  it  was  ordered  that  the  address  be  published  among 
the  proceedings  of  the  Association. 

Mr.  G.  W.  Ragsdale,  Vice-President,  of  the  Sixth  Judi- 
cial Circuit,  was  then  called  upon  for  his  address.  On  ac- 
count of  a  misunderstanding  as  to  the  date  of  the  meeting 
of  the  Association,  Mr.  Ragsdale  was  not  prepared  with  his 
address,  and  he  was  excused. 

On  motion,  the  meeting  was  then  adjourned  until  8  o'clock 
P.M. 

At  8  o'clock  P.  M.,  the  meeting  was  called  to  order  by  Mr. 
Haynsworth.  Hon.  Amasa  M.  Eaton,  of  Providence,  R.  I., 
President  of  the  Conference  of  Commissioners  on  Uniform 
State  Laws,  was  then  presented,  and  he  delivered  an  address 
upon  the  subject,  "Uniformity  of  Legislation." 

At  the  conclusion  of  this  interesting  address,  on  motion, 
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it  was  moved  and  carried  that  the  thanks  of  the  Association 
be  tendered  to  Mr.  Eaton  for  his  able  and  valuable  paper  on 
''Uniformity  of  L^slation/'  and  that  he  be  requested  to 
allow  its  publication  among  the  proceedings  of  the  Associ- 
ation. 

On  motion,  it  was  ordered  that  a  Committee  of  three  be 
appointed  by  the  President  for  the  purpose  of  promoting 
uniformity  of  legislation. 

On  motion,  it  was  ordered  that  a  Committee  of  three  be 
appointed  by  the  President  to  consider  the  N^otiable  Instru- 
ments Bill  referred  to  by  Mr.  Eaton  in  his  address,  with 
instructions  to  present  the  matter  for  the  consideration  of 
the  Association  at  its  next  annual  meeting. 

The  meeting  was  then  adjourned  until  4  o'clodc  P.  M.  of 
the  next  day. 

At  the  above  stated  time,  on  Friday,  January  20th,  the 
meeting,  of  the  Association  was  called  to  order  by  President 
Haynsworth. 

The  report  of  the  Committee  on  Education  and  Admis- 
sion to  the  Bar,  prepared  by  Mr.  Geo.  B.  Cromer,  Chairman, 
was  presented  by  Mr.  J.  P.  Carey. 

The  report  of  the  Committee  on  Memorials  was  presented 
by  Mr.  T.  W.  Bacot,  Chairman. 

On  motion,  it  was  ordered  that  the  memorial  on  the  d^ath 
of  Mr.  Geo.  W.  Croft,  to  be  hereafter  submitted,  be  printed 
among  the  proceedings  of  the  Association.  Mr.  Bacot  pre- 
sented a  memorial  in  honor  of  Judge  Charles  H.  Simonton. 
deceased.  It  was  ordered  that  this  memorial  be  printed 
among  the  proceedings  of  the  Association,  and  that  the 
thanks  of  the  Association  be  extended  to  Mr.  Bacot. 

The  rejwrt  of  the  Committee  on  Publications  was  pre- 
sented by  Mr.  Jno.  P.  Thomas,  Jr.,  Chairman. 

On  motion  of  Mr.  Thomas,  the  following  resolution  was 
adopted : 

"Resolved:  That  the  Executive  Committee  be  and  are 
hereby  instructed  to  secure  permission  from  the  proper 
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authorities  for  the  deposit  of  the  pamphlets,  books  and 
printed  proceedings  of  the  Association,  including  the  pro- 
ceedings of  the  various  State  Bar  Associations,  in  tlie 
Library  of  the  Suprme  Court,  for  the  use  of  the  lawyers, 
judges  and  citizens  generally,  to  be  in  the  care  of  the  Libra- 
rian of  the  Supreme  Court. 

"Resolved,  further.  That  the  Secretary  be  and  is  hereby 
instructed,  when  the  above  arrangement  is  effected,  to  carry 
the  same  into  operation  by  making  a  deposit  of  the  books 
and  publications  above  referred  to,  including  such  as  are 
now  on  hand  and  those  that  hereafter  be  received. 

"Resolved,  further,  That  the  Secretary  be  and  is  hereby 
instructed  to  complete,  as  far  as  practicable,  the  files  of  the 
proceedings  of  the  various  Bar  Associations  of  the  country, 
for  deposit  in  the  Supreme  Court  Library,  as  above  provided. 

"Resolved,  further,  That  the  volumes  deposited  in  the 
Library  be  bound." 

The  Committee  on  Nomination  of  Officers  then  made  its 
report.  This  report  was  adopted,  and  the  officers  recom- 
mended by  the  Committee  were  duly  elected  for  1905. 

The  newly  elected  President,  Mr.  Robert  W.  Shand,  was 
then  escorted  to  the  Chair  and  introduced  by  Mr.  Hayns- 
worth. 

The  report  of  the  Secretary  was  then  read  and  adopted. 

The  following  resolution,  presented  by  Mr.  Sirrine,  was 
adopted : 

"Resolved,  That  it  is  the  sense  of  this  meeting  that 
local  Bar  Associations  should  be  formed  in  each  Count}' 
where  it  may  be  practicable,  and  that  such  organizations  be 
encouraged  to  request  their  members  to  join  the  South  Caro- 
lina Bar  Association  and  attend  its  meetings." 

On  motion  of  Mr.  F.  Barron  Grier,  the  following  reso- 
lution was  adopted  : 

"Resolved,  That  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure  be  requested  to  confer  with 
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Judge  Brawley  with  reference  to  securing  an  additional 
United  States  Judicial  Circuit/' 

And  in  pursuance  thereof,  and  for  the  said  purpose,  the 
President  appointed  the  following  Committee :  F.  B.  Grier, 
F.  H.  Weston,  S.  E.  McFadden,  George  Johnstone,  R.  T. 
Jaynes,  M.  L.  Bonham. 

On  motion,  the  meeting  was  then  adjourned  until  8  o'clock 
P.M. 

At  8  o'clock  P.  M.,  the  Association  reconvened  in  the 
Hall  of  the  House  of  Representatives,  where  the  annual  ad- 
dress was  delivered  before  a  large  and  appreciative  audien<^ 
by  the  Hon.  Hugh  R.  Garden,  of  New  York  City,  upon  the 
subject,  "Opportunities  and  Duties  of  the  Southern  Law- 
yer." At  the  conclusion  of  the  address,  it  was  moved  and 
carried  that  the  thanks  of  the  Association  be  extended  to 
Col.  Garden  for  his  able  and  scholarly  address. 

At  10  o'clock,  the  Association  and  its  invited  guests  met 
at  the  Columbia  Hotel,  where  the  annual  dinner  was  served. 
Thereafter,  on  motion,  the  Association  adjourned  sine  die. 

Hunter  A.  Gibbes, 

Secretary. 
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UST  OF  OPPSCERS,  l905.f9K 


President, 
R.  W.  Shand. 

Vice-President,  First  Circuit, 
H.  A.  M.  Smith. 

Vice-President,  Second  Circuit. 
Robert  Au>rich. 

Vice-President,  Third  Circuit, 
Wal/ter  Hazard. 

Vice-President,  Fourth  Circuit, 
W.  F.  Dargan. 

Vice-President,  Fifth  Circuit, 
P.  H.  Nelson. 

Vice-President,  Sixth  Circuit. 
J.  K.  Henry. 

Vice-President,  Seventh  Circuit, 
G.  B.  Cromer. 

Vice-President,  Eighth  Circuit, 
W.  J.  Stribling. 

Secretary, 
Hunter  A.  Gibbes. 

Treasurer, 
W.  D.  Melton. 
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Executive  Committee. 

W.  T.  Aycock,  Columbia. 

T.  P.  CoTHRAN,  Greenville. 

Marion  Moise,  Sumter. 

Hunter  A.  Gibbes,  Secretary,  ex  oAicio,  Columbia. 

W.  D.  Melton,  Treasurer,  ex  oMcio,  Columbia. 

Committee  of  Arrangements. 

P.  H.  Nei<son,  Chairman, 
J.  Q.  Marshall,  W.  T.  Aycock, 

A.  W.  Thomson. 

Reception  Committee. 

W.  C.  Benet,  Chairman. 
Andrew  Crawford,  J.  S.  Muller, 

John  T.  Sloan,  J.  Frost  Walker. 


GENERAL  COUNCIL 

R.  W.  Shand,  President,  ex  officio. 
Hunter  A.  Gibbes,  Secretary,  ex  oMcio, 
First  Circuit— T.  M.  Raysor. 
Second  Circuit — W.  J,  Fishburne. 
Third  Circuit— J.  S.  Wilson. 
Fourth  Circuit — Edward  McIver. 
Fifth  Circuit— C.  M.  Efird, 
Sixth  Circuit — James  F.  Hart. 
Seventh  Circuit — ^J.  W.  Nash. 
Eighth  Circuit— W.  P.  GrEENE. 
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LOCAL  COUNCIL 


First  Circuit— H.  A.  M.  Smith,  Vice-President,  Chair- 
man ex  officio;  B.  H.  Moss,  W.  St.  Julien  Jervey. 

Second     Circuit — Robert     Aldrich,     Vice-President, 
Chairman  ex  officio;  J.  E.  Peurifoy,  Geo.  H.  Bates. 

Third  Circuit — Walter  Hazard,  Vice-President,  Chair- 
man ex  officio;  T.  G.  McLeod,  W.  H.  Wells. 

Fourth  Circuit — W.  F.  Dargan,  Vice-President,  Chair- 
man ex  officio;  D.  D.  McColl,  Jr.,  W.  J.  Montgomery. 

Fifth  Circuit — P.  H.  Nelson,  Vice-President,  Chairman 
ex  officio;  J.  Bbooks  Wingard,  S.  McG.  Simkins. 

Sixth  Circuit — ^J.  K.  Henry,  Vice-President,  Chairman 
ex  officio;  T.  Y.  Williams,  G.  W.  Ragsdale. 

Seventh  Circuit — G.  B.  Cromer,  Vice-President,  Chair- 
man ex  officio;  James  Munro,  F.  Barron  Grier. 

Eighth  Circuit — W.  J.  Stribling,  Vice-President,  Chair- 
man ex  officio;  J.  E.  BoGGS,  E.  Marion  Rucker. 


COMMITTEES  FOR  THE  YEAR  t905-'06 


Education  and  Admission  to  the  Bar 

J.  M.  Johnson, 
T.  B.  Fraser,  M.  C,  Hough, 

W.  H.  Hunt,  Jr.,  W.  B.  Gruber. 

Cotnmetcialt  Interstate  and  International  Law 

E.  O.  Woods, 
M.  F.  Ansel,  Huger  Sinkler, 

A.  G.  Brice,  W.  G.  Belser. 
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Gfievances 

F.  B.  Gary, 
C.  C.  Featherstone,  T.  W.  Bouchier, 

John  H.  Clifton,  L.  T.  Izlar, 

C.  D.  Jones,  W.  Turner  Logan, 

S.  McG.  SiMKiNS,  Charles  Carroll  Simms. 

Memorials 

J.  G.  McCants, 
Knox  Livingston,  B.  A.  Morgan, 

R.  T.  Caston,  D.  McKay  Frost, 

Hunter  A.  Gibbes,  Secretary,  ex  officio. 

PtiblicatfOfis 

C.  M.  Efird, 
John  P.  Thomas,  Jr.,  W,  D.  Douglass, 

W.  D.  Melton,  Hunter  A.  Gibbes, 

Treasurer,  ex  officio.  Secretary,  ex  officio. 

Jurcq;>rudence  and  Law  Refofm 

J.  S.  Brice, 
H.  H.  Watkins,  J.  P.  McNeill, 

Paul  Hemphill,  P.  F.  Henderson. 

Jtidicfal  Administration  and  Remedial  Procedtsfe 

W.  H.  Parker, 
G.  L.  Toole,  P.  A.  Wilcox, 

John  S.  Wilson,  George  K.  Laney. 

Legislation 

G.  H.  Bates, 
M.  P.  DeBruhl,  a.  L.  Gaston, 

J.  R.  COGGESHALL,  R.  A.  CoOPER. 

The  above  mentioned  Committees  will  make  interesting 
reports  concerning  their  respective  subjects  at  the  next  an- 
nual meeting  of  the  Association,  to  be  held  in  January,  1906. 
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Under  Article  XIV.  of  the  ConstituticMi,  H.  A.  M.  Smith, 
Esq.,  Vice-President  for  the  (old)  First  Judicial  Circuit,  is 
appointed  to  deliver,  at  the  next  annual  meeting,  an  address 
upon  the  subject :  "Noteworthy  Changes  in  the  Statute  Law, 
or  Points  of  General  Interest,  Made  in  this  State,  in  other 
States,  and  by  Congress  During  the  Preceding  Year." 


Dtlegjites  to  Meeting  of  American  Bar  Association 


Joseph  A.  McCullough  and  M.  H.  Moore. 
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LIST  OF  MEMBERS 


Arranged  A^habeticafly 


NAMES.  POST  OFFICES. 

Abney,  B.  L Columbia 

Aldrich,  Robert Barnwell 

Ansel,  M.  F. Greenville 

Aycock,  W.  T Columbia 

Bacot,  Thomas  W Charleston 

Baker,  D.  J Charleston 

Bates,  George  H Barnwell 

Bellinger,  G.  Duncan Columbia 

Belser,  W.  G Columbia 

Benet,  W.  C Columbia 

Benet,  Christie Columbia 

Berry,  J.  A Orangeburg 

Blakeney,  W.  S Chesterfield 

Blease,  C.  L Newberry 

BIjrthe,  Absalom Greenville 

Bomar,  Horace  L Spartanburg 

Bonham,  M.  L Anderson 

Boggs,  J.  E Pickens 

Boozer,  A.  M Columbia 

Bowman,  J.  W Orangeburg 

Bouchier,  T.  W Bennettsville 

Brice,  A.  G Chester 

Brice,  J.  S Yorkville 

Brown,  George  W Darlington 

Brooks,  U.  R Columbia 

Brunson,  W.  A Florence 

Bryan,  J.  P.  K Charleston 

Brayton,  E.  M Columbia 
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NAMES.  POST  OFFICES- 

Buchanan,  O.  W Winnsboro 

Buist,  G.  Lamb Charleston 

Buist,  Henry Charleston 

Bynum,  Frank  L Newberry 

Caldwell,  R.  B. . . . ". Chester 

Capers,  John  G Charleston 

Cappelmann,  John  D Charleston 

Carson,  R.  K Spartanburg 

Carey,  J.  P Pickeqs 

Caston,  R.  T Chesterfield 

Clark,  W.  A Columbia 

Clark,  Washington Columbia 

Carlisle,  Thomas  B Spartanburg 

Clarke,  B.  B Camden 

Clarkson,  E.  McC Columbia 

Clifton,  Jno.  H Sumter 

Cloy,  J.  R Granitevillc 

Commander,  Chas.  E Columbia 

Conyers,  W.  P Greenville 

Cochran,  Ernest  F Anderson 

Colcock,  F.  Horton Columbia 

Cooper,  R.  A Laurens 

Coggeshell,  J.  R Darlington 

Cothran,  T.  P Greenville 

Covington,  F.  F Marion 

Crawford,  Andrew Columbia 

Croft,  T.  G.,  Jr ! .  .Aiken 

Cromer,  George  B Newberry 

Dargan,  E.  K Darlington 

Dargan,  W.  F Darlington 

Davis,  J.  E Barnwell 

Davis,  W.  C Manning 

Deal,  A.  M Columbia 
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•   NAMES.  POST  OFFICES. 

Dean,  A.  H Greenville 

DeBruhl,  M.  P AbbeviUe 

Dennis,  E.  C Darlington 

DePass,  A.  C Columbia 

DeSaussure,  Henry  A Charleston 

Dial,  N.  B Laurens 

Dibble,  Andrew  C Orangeburg 

Dibble,  Samuel Orangeburg 

Dominick,  Fred  H Newberry 

Donaldson,  T.  Q Greenville 

Douglas,  Alexander  S Winnsboro 

Douglas,  W.  Davis Winnsboro 

Dowling,  H.  S Bamberg 

Dreher,  F.  E Lexington 

Durant,  Charlton Manning 

Earle,  John  J Columbia 

Earle,  John  H Greenville 

Edmunds,  Harry  N Columbia 

Efird,  CM Lexington 

Elliott,  William    Columbia 

Elliott,  Wiliam,  Jr Columbia 

Emmanuel,  P.  A Aiken 

Evans,  N.  G Edgefield 

Evans,  John  G Spartanburg 

Evans,  W.  Boyd Columbia 

Evans,  H.  H Newberry 

Featherstone,  C.  C Laurens 

Ferguson,  John  W Laurens 

Ficken,  John  F Charleston 

Finley,  D.  E Yorkville 

Fishburne,  W.  J Walterboro 

Foster,  J.  Harry Lancaster 

Eraser,  Thomas  B Sumter 
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NAMES.  POST  OFFICES. 

Frost,  D.  McKay Charleston 

Furman,  A.  G Greenville 

Galluchat,  M.  C Manning 

Gary,  F.  B Abbeville 

Gaston,  A.  L Chester 

Gentry,  J.  J Spartanburg 

Gibbes,  Hunter  A Columbia 

Gilland,  T.  M Kingstree 

Gilland,  Louis  W Kingstree 

Gibson,  J.  P 

Glaze,  W.  L Orangeburg 

Glenn,  J.  Lyles Chester 

Graydon,  W.  N Abbeville 

Green,  Allen  J Columbia 

Green,  H.  P Columbia 

Greene,  W.  P Abbeville 

Green,  W.  T Columbia 

Grier,  F.  B Greenwood 

Gruber,  W.  B Walterboro 

Gunter,  R.  L Aiken 

Gunter,  U.  X.,  Jr Columbia 

Gyles,  H.  E Aiken 

Haynesworth,  E.  C Sumter 

Haskell,  Charles  T Columbia 

Haynsworth,  H.J Greenville 

Hazard,  Walter   Georgetown 

Hemphill,  J.  J Chester 

Hemphill,  Paul Chester 

Henderson,  E.  P Aiken 

Henderson,  D.  S Aiken 

Henderson,  C.  G Walterboro 

Henderson,  P.  F Aiken 

Henry,  J.  K Chester 
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NAMES.  POST  OFFICES. 

Herbert,  D.  O Orangeburg 

Herbert,  R.  B Columbia 

Herndon,  F.  F Bishopville 

Hemdon,  E.  L Walhalla 

Hough,  W.  C Lancaster 

Holman,  W.  A Charleston 

Howell,  M.  P Walterboro 

Hunt,  Walter  H.,  Jr Newberry 

Hunt,  J.  H Newberry 

Hudson,  J.  H Bennettsville 

Hyde,  Simeon,  Jr Charleston 

Inglesby,  Charles .Charleston 

Izlar,  L.  T Blackville 

Izlar,  Jas,  F Orangeburg 

Jennings,  W.  B Sumter 

Jervey,  Wm.  St.  Julien Charleston 

Johnson,  J.  M Marion 

Johnstone,  George Newberry 

Johnson,  J.  W Marion 

Jones,  C.  D Lancaster 

Kelly,  B.  Frank Bishopville 

Kershaw,  Z.  T Florence 

Lawson,  C.  M 

Lee,  A.  M Charleston 

Lee,  Richard  D Sumter 

Laney,  George  K Chesterfield 

Legare,  George  S Charleston 

Lesesne,  J.  H Manning 

Levi,  Abe Manning 

Lide,  Robert Orangeburg 

Lide,  L.  D , Marion 

Livingston,  Knox Bennettsville 
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NAMES.  POST  OFFICES- 

Lofton,  R.  M McClellansville 

Logan,  W.  Turner Charleston 

Lyles,  W.  H Columbia 

Lyon,  James  F Abbeville 

Mc Adams,  E.  G Anderson 

McColl,  D.  D.,  Jr Bennettsville 

McCain,  Frank  P Yorkville 

McCants,  J.  Glenn Winnsboro 

McCaw,  W.  B York\'ille 

McCrady,  L.  DeB. Charleston 

McDonald,  J.  Edwin Winnsboro 

McDow,  Thomas  F Yorkville 

McFadden,  Samuel  E Chester 

McFadden,  A.  D Columbia 

McGowan,  Frank  P Laurens 

Mclver,  Edward Cheraw 

McLaughlin,  J.  B Bishopville 

McLeod,  Thomas  G Bishopville 

McClure,  J.  C Chester 

McCullough,  Jos.  A Greenville 

McMahon,  John  J Columbia 

McMaster,  Porter  A Columbia 

McMaster,  B.  P Columbia 

McNeill,  J.  P Florence 

McQueen,  John  M Cheraw 

Marshall,  J.  Q Columbia 

Marion,  J.  Harden Chester 

Martin,  B.  F. . .; : Anderson 

Matheson,  D.  S Cheraw 

Mayfield,  W.  D Columbia 

Mauldin,  T.  J Pickens 

Mauldin,  L  M Pickens 

Mauldin,  Oscar  K Greenville 
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NAMES.  POST  OFFICES. 

Mauldin,  F.  M Greenville 

Melton,  W.  D , Columbia 

Miller,  W.  C .Charleston 

Moise,  Marion. ., Sumter 

Montgomery,  W.  J Marion 

Moore,  James  W Hampton 

Moore,  M.  H Columbia 

Moorman,  Robert Columbia 

Mordecai,  T.  M Charleston 

Morgan,  B.  A Greenville 

Morgan,  T.  R Aiken 

Moss,  B.  H Orangeburg 

Moss,  Adam  H Orangeburg 

Mower,  George  S Newberry 

Muller,  Jacob  S Columbia 

Munro,  James Union 

Nash,  J.  W Spartanburg 

Nathan,  J.N Charleston 

Nelson,  P.  H Columbia 

Nelson,  W.  S Columbia 

Newton,  H.  H Bennettsville 

Otts,  J.  C Gaffney 

Owens,  V.  S Aiken 

Parker,  Wm.  Henry Abbeville 

Pate,  R.  H 

Parker,  Wm.  H.,  Jr Charleston 

Patterson,  J.  O Barnwell 

Patterson,  Lawrence  O Greenville 

Perry,  J.  L Charleston 

Peurifoy,  J.  E Walterboro 

Peurifoy,  J.  H Walterboro 

Pollock,  W.  P Cheraw 

Pope,  Joseph  Daniel Columbia 
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NAMES.  POST  OFFICES. 

Ragsdale,  J.  W Florence 

Ragsdale,  G.  W Winnsboro 

Ray,  Archibald  W Columbia 

Raysor,  T.  M Orangeburg 

Reynolds,  John  S Columbia 

Rembert,  Geo.  R Columbia 

Rice,  Benj.  T Bamwdl 

Rogers,  Thos.  I Bennettsvillc 

Robinson,  D.  W Columbia 

Rutledge,  Benj.  H.,  Jr Charleston 

Rucker,  E.  M Anderson 

Sanders,  C.  P Spartanburg 

Sass,  G.  Herbert Charleston 

Sawyer,  Claude  E Aiken 

Schumpert,  O.  L Newberry 

Seibels,  John  T Columbia 

Shand,  Robert  W Columbia 

Sharpe,  W.  H Lexington 

Shannon,  Wm.  M Camden 

Shealor,  J.  W WalhaUa 

Sheppard,  Jno.  C Edgefield 

Shuman,  B.  M Greenville 

Sinkler,  Huger Charleston 

Simkins,  S.  McG Edgefield 

Simons,  James Charleston 

Simms,  Charles  Carroll Barnwell 

Simpson,  Henry  Y Laurens 

Simpson,  Stobo  J Spartanburg 

Sirrine,  Wm.  G Greenville 

Sloan,  John  T Columbia 

Smith,  H.  A.  M Charleston 

Smith,  M.  L Camden 

Spears,  J.  M Darlington 

Smythe,  A.  T Charleston 
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NAMES  POST  OFl^ICES. 

Spencer,  C.  E Yorkville 

Spencer,  C.  W.  F .Yorkville 

Stackhouse,  Walter  F Marion 

Stevenson,  W.  F Cheraw 

Stribling,  W.  J Walhalla 

Summers,  A.  W , Orangeburg 

Talbird,  Thos Beaufort 

Thomas,  Jno.  P.,  Jr Columbia 

Thompson,  R,  A Walhalla 

Thomson,  E.  M Columbia 

Thomson,  A.  W Columbia 

Tillman,  J.  H. ., Edgefield 

Tompkins,  A.  S Edgefield 

Toole,  G.  L. Aiken 

Townsend,  W.  H Columbia 

Vemer,  Jno.  S. Columbia 

Von  Kolnitz,  Geo.  F.,  Jr , Charleston 

Walker,  J.  F Columbia 

Watkins,  H.'  H. ., ., Anderson 

Weeks,  R.  L , .St.  George 

Welbom,  Adam  C Greenville 

Welch,  B.  H Columbia 

Weston,  F.  H Columbia 

Whaley,  R.  S. . . .Charleston 

Whitner,  B.  F Anderson 

Wilcox,  P.  A , Florence 

Wilson,  John  S i Manning 

Wilson,  W.  B Yorkville 

Wilson,  H.  F Sumter 

Woods,  E.  O Darlington 

Williams,  T.  Y \ , Lancaster 

Wingard,  J.  Brooks Lexington 

Youmans,  LeRoy  F. ., Columbia 
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LIST  OF  HONORARY  MEMBERS 

(See  By-Laws  VIIL) 

Hon.  Melville  W.  Fui^tER. 
Hon.  John  Marshai.i.  Harlan^  Hon.  Joseph  McKenna, 


Hon.  George  Shiras,  Jr., 

Hon.  Horace  Gray, 

Hon.  Edw.  Dougi^ass  White, 

Hon.  Henry  Bii^ungs  Brown, 

Hon.  Jeter  C.  Pritchard, 

Hon.  Y.  J.  Pope 

Hon.  Eugene  B.  Gary, 

Hon.  R.  O.  Purdy, 

Hon.  Charles  G.  Dantzi^er, 

Hon.  Ernest  Gary, 

Hon.  Rufus  W.  Peckham, 


Hon.  David  Josiah  Brewer, 
Hon.  Wm.  H.  Brawley, 
Hon.  C.  a.  Woods, 
Hon.  Ira  B.  Jones, 
Hon.  James  Aldrich, 
Hon.  D.  E.  Hydrick, 
Hon.  Richard  C.  Watts, 
Hon.  George  W.  Gage, 
Hon.  James  C.  Ki.ugh. 
Hon.  Geo.  E.  Prince, 
Hon.  R.  W.  Memminger,  Jr. 


LIST  OF  DECEASED  MEMBERS 


Ashley,  Walter 
Baker,  E.  C. 
Ball,  B.  W. 
Bettis,  Benj.  W. 
Blue,  J.  G. 
Bonham,  Richard  G. 
Bolger,  H.  L.  P. 
Boyd,  R.  W. 
Boyles,  Charles 
Buist,  Henry 
Calhoun,  OrviUe  T. 
Carson,  G.  C. 
Chisolm,  Robert 
Cohen,  J.  Barrett 
Cothran,  J.  S. 


Croft,  G.  W. 
Culp,  C.  C. 
Dennis,  E.  J. 
Dozier,  Richard 
Duncan,  D.  R. 
Earle,  Jos.  H. 
Edwards,  B.  W. 
Farrow,  A.  S. 
Gaston,  T.  C. 
Gourdin,  W.  Moultrie 
Hanckel,  Thomas  M. 
Hart,  James  F. 
Hayne,  Isaac 
Hamilton,  S.  P. 
Harllee,  W.  W. 
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Hirsch,  M.  J. 
Hutson,  C.  J.  C. 
Jordan,  O.  C. 
Jones,  John  B. 
Kelley,  W.  R. 
Kennedy,  D. 
Kennedy,  E.  J. 
Kershaw,  Jos.  B. 
Lee,  William  A. 
Leitner,  W.  Z. 
McLure,  T.  E. 
McNeel,  John  M. 
McCrady,  Edward 
McGowan,  W.  C. 
Mclver,  Henry 
McKissick,  I.  G. 
Magrath,  A.  G. 
Maher,  J.  J. 
Melton,  S.  W. 
Melton,  P.  L. 
Miles,  Chas.  R. 
Mooney,  J.  A. 
MuUer,  Jos.  W. 
Munro,  William 
Murphy,  W.  Perry 
Murray,  E.  B. 
Norton,  Jos.  J. 
O'Brien,  A.  F. 


Obear,  Henry 
Patterson,  Giles  J. 
Patton,  H.  C. 
Packer,  James 
Perry,  W.  H. 
Prince,  W.  L.  F. 
Rion,  James  H. 
Ragsdale,  E.  B. 
Rhett,  John  T. 
Rutledge,  Benj.  H. 
Sanders,  W.  A. 
Simpson,  W.  D. 
Simkins,  L.  W. 
Smith,  L.  Wardlaw 
Suber,  C.  H. 
Simons,  I.  Ancrum 
Simonton,  Charles  H. 
Thompson,  J.  S.  R. 
Thomson,  H.  M. 
Trenholm,  George  M. 
Tribble,  James  L. 
Verdier,W.  J. 
Wannamaker,  F.  M. 
Workman,  W.  H.  R. 
Wells,  Geo.  G. 
Williams,  W.  A. 
Wilson,  W.  B. 
Woodward,  M.  B. 
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80ITTH  OABOUMA  BAB  A8800IATION. 


ANNUAL  ADDRESSES 


YEAR. 

NAME. 

SUBJECT. 

1885. 

John  F.  Dfllon. 

Uncertainty  in  our  Laws :  Its 
Causes  and  Remedy. 

188.5. 

Thos.  M.  Cooley. 

The  Influence  of  Habits  of 
Thought  upon  our  Institu- 
tions. 

1887. 

Joel  Prentiss  Bishop. 

The  Common  Law,  as  a  Sys- 
tem of  Reasoning:  How 
and  Why  Essential  to 
Good  Government:  What 
Its  Perils  and  How 
Averted. 

1889. 

Richard  M.  Venable. 

The  Development  and  Pres- 
ent Condition  of  our  Law. 

1890. 

Edward  J.  Phelps. 

The  Relation  of  Law  to  Jus- 
tice. 

1892. 

D.  W.  Voorhees. 

The  Honor,  Dignity  and 
Courtesy  of  the  Profession 
of  the  Law. 

1902. 

W.  C.  Benet. 

Oratory. 

1903. 

Moorfield  Storey. 

What  shall  we  do  with  Our 
Dependencies? 

1904. 

LeRoy  F.  Youmans. 

Evolution  of  American  Law 
and  the  American  Lawyer. 

1905. 

Hugh  R.  Gardner. 

Opportunities  and  Duties  of 

the  Southern  Lawyer. 
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PAPERS  READ 


YEAR.  NAME. 

1885.    Jos.  Daniel  Pope. 
1885.    W.  W.  Harllee. 


1885.  W.  A.  Lee. 

1885.  J.  F.  J.  Caldwell. 

1886.  B.  L.  Abney. 

1887.  Edw.  McCrady,  Jr. 
1887.  Chas.  E.  Spencer. 
1887.  James  Aldrich. 
1889.  Jno.  P.  Thomas,  Jr. 

1889.  W.  C.  McGowan. 

1890.  A.  M.  Lee. 


1890.     Ralph  K.  Carson. 


1891.     C.  A.  Woods. 


1891.     Thos.  F.  Raysor. 


SUBJECT. 

The  Life  Tenure  of  Judges. 

The  Importance  of  a  Sepa- 
rate Organization  of  the 
Criminal  Courts  of  the 
State. 

The  Common  Law. 

Equity  and  What  it  is  Not. 

Some  Needed  Reforms  in 
Administering  our  Laws. 

Professional  Emoluments. 

Case  Law :  Is  it  an  Evil  ? 

The  Elees  of  the  Law. 

The  Formation  of  Judicial 
and  Political  Subdivisions 
in  South  Carolina. 

Issues  from  Chancery. 

Popular  Government,  and 
Constitutional  Limitations 
to  Suffrage. 

Homestead  and  Exemptions : 
The  Design  and  Effect  of 
the  Law. 

Individual  and  Professional 
Ethics  Contrasted. 

Necessity  of  Preparation  for 
the  Bar. 


Digitized  by  VjOOQIC 


28  SOUTH  OABOUMA  BAB  A8BOCIATION. 

CONSTITUTION 


Name. 


Article  I.  This  Association  shall  be  called  the  South 
Carolina  Bar  Association. 

Objects. 

Article  II.  The  Association  is  formed  to  maintain  the 
honor,  dignity,  and  courtesy  of  the  profesion  of  the  law :  to 
advance  the  science  of  jurisprudence;  to  promote  the  due 
administration  of  justice,  and  reforms  in  the  law ;  to  encou- 
rage liberal  education  for  the  Bar,  and  to  cultivate  cordial 
intercourse  among  the  members  of  the  South  Carolina  Bar. 

Qualifications  for  Membership. 

Article  III.  Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall  for  two  years 
next  preceding  have  been,  a  member  of  the  South  Carolina 
Bar,  in  good  standing,  residing  and  practicing  in  this  State, 
and  who  shall  also  be  nominated  as  hereinafter  provided. 

OMcers. 

Article  IV.  The  officers  of  the  Association  shall  be  a 
President,  who  shall  not  be  eligible  for  re-election ;  one  Vice- 
President  from  each  Judicial  Circuit  in  this  State  represented 
in  the  Association ;  a  Secretary ;  a  Treasurer ;  an  Executive 
Committee,  to  be  composed  of  the  Secretary,  the  Treasurer, 
and  three  other  members  of  the  Association,  of  which  three, 
one  shall  be  chosen  its  Chairman;  and  a  General  Council, 
consisting  of  one  member  from  each  Judicial  Circuit  repre- 
sented in  the  Association,  of  which  the  President  shall  be 
Chairman  ex  ofRcio,  and  of  which  the  Secretary  shall  be  Sec- 
retary ex  ofKcio. 
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These  officers  shall  be  elected  by  the  Association  at  each 
annual  meeting. 

The  following  Standing  Committees  shall  be  annually 
appointed  by  the  President  for  the  year  ensuing,  and  shall 
each  consist  of  five  members,  except  the  Committee  on 
Grievances,  which  shall  consist  of  nine  members : 

1.  On  Grievances. 

2.  On  Jurisprudence  and  Law  Reform. 

3.  On  Judicial  Administration  and  Remedial  Law. 

4.  On  Commercial,  Interstate  and  International  Law. 

5.  On  Education  for  the  Bar  and  Admission  to  the  Bar. 

6.  On  Memorials  of  Deceased  Members — of  which  Com- 
mittee the  Secretary  shall  be  a  member. 

7.  On  Publications — of  which  Committee  the  Secretary 
shall  be  a  member. 

8.  On  Legislation. 

A  majority  of  the  General  Council,  or  of  any  Committee, 
shall  constitute  a  quorum. 

The  Vice-President  of  each  Judicial  Circuit,  and  two 
other  members  from  his  Circuit,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  Circuit,  to  which  shall 
be  referred  all  applications  for  membership  from  such  Cir- 
cuit ;  of  such  Council  the  Vice-President  shall  be  Chairman 
ex  officio. 

Each  Committee  shall  at  each  annual  meeting  report  in 
writing  a  summary  of  its  proceedings. 

The  ex-Presidents  shall  constitute  a  Standing  Committee, 
with  power  to  report  at  any  time  such  suggestions  as  they 
may  think  proper  to  further  the  end  and  aims  of  the  Associ- 
ation. The  senior  ex-President  shall  be  Chairman  of  this 
Committee. 

The  Executive  Committee, 

Article  V.  The  Executive  Committee  shall  manage  the 
affairs  of  the  Association,  subject  to  the  Constitution  and 
By-Laws. 
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All  appropriations  of  the  funds  of  the  Association  must  be 
made  by  this  Committee,  unless  otherwise  ordered  by  the 
Association  by  a  two-thirds  vote. 

Other  Committees. 

Article  VI.  The  Association  may,  in  its  By-Law^s,  pro- 
vide for  such  other  Standing  Committees  as  it  may  deem 
necessary. 

Election  of  Members. 

Article  VII.  All  nominations  for  membership  shall  be 
made  by  the  respective  Local  Councils,  and  they  must  be 
transmitted  in  writing  to  the  President,  and  approved  by  the 
General  Council  on  vote  by  ballot.  One  negative  vote  shall 
suffice  to  defeat  approval. 

All  nominations  thus  made  and  approved  shall  be  reported 
by  the  General  Council  to  the  Association,  and  all  whose 
names  are  so  reported  shall  become  members  of  the  Associa- 
tion on  signing  the  Constitution  and  paying  the  dues :  Pro- 
vided, That,  if  any  member  demands  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon 
by  ballot.  Three  negative  votes  shall  suffice  to  defeat  an 
election. 

Annual  Dues. 

Article  VIII.  Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  yearly  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default. 

Such  dues  shall  be  payable,  and  the  payment  thereof 
enforced,  as  may  be  provided  by  the  By-Laws. 

Members  shall  be  entitled  to  receive  all  publications  of  the 
Association  free  of  charge. 

Suspensions  and  Expulsions. 

Article  IX.  Any  member  of  the  Association  may  be  sus- 
pended or  expelled  for  misconduct  in  his  relations  to  this 
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Association,  or  for  conduct  unbecoming  a  gentleman  and 
member  of  the  Bar,  on  conviction  thereof,  in  such  manner 
as  may  be  prescrbed  by  the  By-Laws. 

Blections, 

Article  X.  All  elections  at  each  annual  meeting  shall  be 
by  ballot,  unless  by  a  majority  vote  it  is  otherwise  ordered. 

Annual  Meeting  and  Dinner. 

Article  XL  This  Association  shall  meet  on  the  third 
Thursday  in  January  in  each  year,  in  Columbia,  the  capital 
of  the  State,  in  such  building  and  at  such  hour  as  the  Execu- 
tive Committee  may  select;  and  those  members  present  at 
such  meeting  shall  constitute  a  quorum.  At  such  meeting 
the  Association  shall  give  a  dinner  to  the  members  at  such 
time  and  place  as  the  Executive  Committee  may  select. 

Special  Meetings. 

Article  XIL  Special  meetings  may  be  called  at  any  time 
by  the  Executive  Committee  with  the  concurrence  of  the 
President.  At  such  meetings  no  business  shall  be  trans- 
acted except  such  as  shall  be  specified  in  the  call  therefor. 

Presidential  Address. 

Article  XIIL  The  President  shall  open  each  annual 
meeting  with  an  Address. 

Change  in  Statute  Law. 

Article  XIV.  The  Vice-President,  in  the  order  of  Judi- 
cial Circuits,  beginning  with  the  Vice-President  of  the  First 
Circuit,  shall,  at  each  annual  meeting,  communicate  the  most 
noteworthy  changes  in  Statute  Law,  or  points  of  general 
interest,  made  in  this  State,  in  other  States,  and  by  Congress 
during  the  preceding  year. 
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By-Laws. 

Article  XV.  By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association  by  a  majority  of  the  members 
present. 

Amendments. 

Article  XVI.  This  Constitution  may  be  amended  by  a 
two-thirds  vote  of  the  members  present  at  any  annual  meet- 
ing, provided  that  at  least  thirty  members  vote  for  such 
amendment. 


BY-LAWS 


Presiding  Officers. 

By-Law  L  At  all  meetings  of  the  Association  the  Presi- 
dent shall  be  Chairman.  In  his  absence  one  of  the  Vice- 
Presidents  present,  chosen  by  themselves;  or,  in  their  ab- 
sence, any  member,  selected  without  ballot,  shall  preside. 

In  case  of  the  death  or  resignation  of  the  President,  the 
Vice-Presidents  shall  be  notified  immediately  by  the  Secre- 
tary to  meet  in  Columbia  on  a  day  set  by  him,  and  they  shall 
select  one  of  their  number  to  act  as  President  during  the 
unexpired  term. 

Annual  Address  and  Papers. 

By-Law  II.  The  Executive  Committee  shall  select  some 
person,  who  may  or  may  not  be  a  member  of  the  Association, 
to  make  an  address  at  the  next  annual  meeting;  and  not 
exceeding  five  members  of  the  Association,  to  read  papers  at 
the  annual  meeting,  the  reading  of  each  of  which  papers  shall 
not  exceed  thirty  minutes. 
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Order  of  Business. 

By-Law  III.  The  order  of  business  at  each  annual  meet- 
ing shall  be  as  follows : 

1.  Calling  the  Roll  of  Members. 

2.  Opening  Address  of  the  President. 

3.  Reading  of  Minutes  or  preceding  meeting. 

4.  Nomination  and  Election  of  Members. 

5.  Election  of  General  Council. 

6.  Report  of  Secretary. 

7.  Report  of  Treasurer. 

8.  Report  of  Executive  Committee. 

9.  Reports  of  Standing  Committees — 

a.  On  Grievances. 

b.  On  Jurisprudence  and  Law  Reform. 

c.  On  Judicial  Administration  and  Remedial  Proced- 

ure. 

d.  On  Education  for  the  Bar  and  Admision  to  the 

Bar. 

e.  On  Commercial,  Interstate  and  International  Law. 
/.  On  Memorials  of  Deceased  Members. 

g.  On  Publications. 
h.  Legislation. 

10.  Reports  of  Special  Committees. 

11.  Nomination  of  Officers. 

12.  Aliscellaneous  Business. 

13.  Election  and  Installation  of  Officers. 

14.  Annual  Dinner. 

The  term  of  office  of  all  officers  elected  at  any  annual 
meeting  shall  begin  at  the  adjournment  of  such  meeting, 
except  in  case  of  the  General  Council,  whose  term  of  office 
shall  begin  immediately  upon  their  election. 

The  annual  Address  provided  for  in  By-Laws  XL  shall  be 
delivered  on  the  second  day  of  the  annual  meeting  at  such 
hour  and  place  as  the  Executive  Committee  shall  appoint. 

The  reading  of  papers  shall  take  place  on  the  second  day, 
unless  otherwise  arranged  by  the  Executive  Committee. 
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This  order  of  business  may  be  changed  by  the  vote  of  a 
majority  of  the  members  present. 

Limits  in  Debate. 

By-Law  IV.  No  member  shall,  in  discussion  or  debate, 
speak  more  than  ten  minutes  at  a  time,  nor  more  than  twice 
on  one  subject. 

Parliarncfttary  Rules. 

By-Law  V.  The  usual  Parliamentary  rules  and  orders 
shall  govern  all  meetings  of  the  Association,  except  in  cases 
otherwise  provided  by  the  Constitution  and  By-Laws. 

Stenographer. 

By-Law  VI-  The  Executive  Committee  may  employ  a 
Stenographer  at  each  annual  meeting  to  assist  the  Secretary. 

Privileges  of  the  Floor. 

By-Law  VII.  At  any  meeting  of  the  Association,  mem- 
bers of  the  Bar  of  any  foreign  country,  or  of  any  other  State, 
may,  on  motion,  be  admitted  to  the  privileges  of  the  floor 
during  such  meeting. 

Honorary  Members. 
By-Law  VIII.  The  Judges  of  the  Supreme  Court  of  the 
United  States ;  the  Judges  of  the  Circuit  and  District  Courts 
of  the  United  States  having  jurisdiction  in  this  State;  the 
Judges  of  the  Supreme  Court  of  South  Carolina;  and  the 
Judges  of  the  Courts  of  Common  Pleas  of  the  same,  shall  be 
honorary  members  of  this  Association. 

Delegates. 

By-Law  IX.  The  President  shall  annually  appoint  three 
delegates  to  attend  the  next  annual  meeting  of  the  American 
Bar  Association. 
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Complimentary  Resolution. 

By-Law  X.  The  Association  shall  not  consider  a  resolu- 
tion complimentary  to  an  officer  or  member. 

Annual  Dues. 

By-Law  XL  The  annual  dues  shall  be  payable  at  the  an- 
nual meeting  in  advance.  If  any  member  neglects  to  pay 
them  for  one  year,  his  membership  shall  cease  at  the  first 
annual  meeting  thereafter. 

The  Treasurer  shall  give  notice  of  this  By-Law  within 
sixty  days  after  each  annual  meeting  to  all  members  in  de- 
fault. 

The  Secretary. 

By-Law  XII.  The  Secretary  shall  keep  a  record  of  the 
proceedings  of  all  meetings  of  the  Association,  and  of  other 
matters  of  which  a  record  shall  be  ordered  by  the  Associa- 
tion. 

He  shall  inform  the  officers  of  the  Association,  and  the 
members  of  Committees,  of  their  election  or  appointment; 
shall  issue  notices  of  all  meetings,  and  in  case  of  special  meet- 
ings shall  add  a  brief  note  to  the  object  of  the  call. 

He  shall  furnish  the  Treasurer  the  names  of  all  persons 
elected  to  membership. 

He  shall  be  the  keeper  of  the  Seal  of  the  Association. 

He  shall  make  an  Annual  Report  to  the  annual  meeting. 

Treasurer. 

By-Law  XIII.  The  Treasurer  shall  keep  a  complete  Roll 
of  Members,  and  shall  inform  new  members  of  their  election. 

He  shall  collect,  and,  under  the  direction  of  the  Executive 
Committee,  disburse  the  funds  of  the  Association. 

He  shall  make,  at  the  annual  meeting,  an  Annual  Report 
of  all  receipts  and  disbursements  and  outstanding  obliga- 
tions ;  said  Report  to  be  examined  and  audited,  before  pre- 
sented to  the  Association,  by  two  members  appointed  by  the 
President. 
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Appointment  of  Committees. 

By-Law  XIV.  The  President  shall  appoint  the  Commit- 
tee on  Publication  on  the  first  day  of  the  annual  meeting. 

The  other  Committees  he  shall  appoint  within  thirty  days 
after  the  meeting,  and  shall  announce  the  same  to  the  Secre- 
tary. 

Meetings  of  Committees. 

By-Law  XV.  The  General  Council  and  all  Standing 
Committees  shall  meet  on  the  day  preceding  each  Annual 
Meeting,  at  such  hour  and  place  as  their  respective  chairmen 
shall  appoint. 

Special  meetings  of  the  General  and  Local  Councils,  and 
of  any  Committee,  shall  be  held  at  such  time  and  place  as  the 
Chairman  thereof  shall  appoint. 

Filling  Vacancies. 

By-Law  XVL  Each  Standing  Committee  shall  have 
power  to  fill  vacancies  in  its  list  of  members. 

Expenses  of  Committees. 

By-Law  XVIL  The  reasonable  disbursements  of  the 
Committee  on  Grievances,  and  of  the  Executive  Committee, 
for  expenses  incurred  in  the  performance  of  their  duties, 
may  be  paid  out  of  the  fund  of  the  Association. 

Duties  of  Standing  Committees. 

By-Law  XVIH.  (A.)  The  Committee  on  Grievances 
shall  be  charged  with  the  hearing  of  all  complaints  against 
members  of  the  Association,  and  also  all  complaints  which 
may  be  made  in  matters  affecting  the  interests  of  the  Bar, 
the  practice  of  the  law,  and  the  administration  of  justice ;  and 
they  shall  report  thereon  to  the  Association,  with  such  re- 
commendations as  they  may  deem  advisable. 
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Whenever  any  complaint  shall  be  preferred  against  a 
member  of  the  Association  for  misconduct  in  his  relations  to 
the  Association  or  in  his  profession,  the  member  preferring 
such  complaint  shall  present  it  to  the  Committee  on  Griev- 
ances, in  writing,  subscribed  by  him,  plainly  stating  the 
matter  complained  of. 

If  the  Committee  be  of  opinion  that  the  matters  therein 
alleged  are  of  sufficient  importance,  they  shall  cause  a  copy 
of  the  complaint,  together  with  not  less  than  five  days'  notice 
of  the  time  and  place  when  the  Committee  will  meet  for  the 
consideration  thereof,  to  be  served  upon  the  defendant,  either 
personally  or  by  leaving  the  same  at  his  place  of  business 
during  office  hours,  properly  addressed  to  him;  and  they 
shall  cause  a  similar  notice  to  be  served  on  the  plaintiff. 

At  the  time  and  place  appointed,  or  at  such  other  time  as 
may  be  named  by  the  Committee,  the  defendant  may  file  a 
written  answer  or  defense,  and  the  Committee  shall  proceed 
to  the  consideration  of  the  case  upon  such  complaint  and 
answer,  or  upon  the  complaint  alone,  if  no  answer  is  inter- 
posed. 

The  plaintiff  and  defendant  shall  each  be  allowed  to  ap- 
pear in  person,  and  by  counsel,  who  must  be  members  of  the 
Association. 

Before  the  trial  shall  begin,  the  defendant  may  object  per- 
emptorily to  any  one  or  more  of  the  Committee,  not  exceed- 
ing three ;  and  the  places  of  those  objected  to  shall,  for  the 
purposes  of  the  trial,  be  supplied  by  appointment  of  members 
of  the  Association  by  a  majority  of  the  remaining  members 
of  the  Committee. 

The  Committee  may  summon  witnesses,  and  if  such  wit- 
nesses are  members  of  the  Association,  a  neglect  or  refusal 
to  appear  may  be  reported  to  the  Association  for  its  action. 

Testimony  shall  be  taken  in  accordance  with  the  rules  and 
practice  of  the  Courts  of  Common  Pleas  of  South  Carolina. 

The  Committee,  of  whom  at  least  five  must  be  present  at 
the  trial  (except  that  a  less  number  may  adjourn  from  time 
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to  time),  shall  hear  and  decide  the  case  thus  submitted  to 
them,  and  shall  determine  all  questions  of  evidence. 

If  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  re- 
commendation as  to  the  action  to  be  taken  thereon ;  and,  on 
request  of  either  party,  they  may,  in  their  discretion,  make 
the  evidence,  or  any  designated  part  thereof,  part  of  their 
report. 

The  Association  shall  take  such  action  on  said  report  as 
they  may  see  fit,  provided  only  that  no  member  shall  be  ex- 
pelled or  suspended,  unless  by  the  vote  of  two-thirds  of  the 
members  present  and  voting. 

When  a  member  is  thus  expelled,  the  Executive  Commit- 
tee shall  appoint  two  members  of  the  Association  to  act  as 
prosecutors,  whose  duty  it  shall  be  to  take  the  steps  proper  to 
his  disbarment. 

Whenever  chai^pcs  of  unprofessional  conduct  or  of  fraud 
shall  be  made  in  writing  against  a  member  of  the  Bar  of 
South  Carolina  not  a  member  of  the  Association,  the  Com- 
mittee shall  investigate  said  charges  forthwith;  and,  if  in 
and  such  case  the  Committee  shall  report  to  the  Executive 
Committee  that  in  their  opinion  the  case  is  such  as  requires 
prosecution,  the  Executive  Committee  shall  appoint  two 
members  of  the  Association  to  act  as  prosecutors,  whose  duty 
it  shall  be  to  take  the  steps  proper  to  the  disbarment  of  the 
said  attorney  at  law. 

All  the  foregoing  proceedings  shall  be  secret,  except  as 
their  publication  is  hereinbefore  provided  for,  unless  other- 
wise ordered  by  the  Association  by  a  two-thirds  vote. 

(B.)  The  Committee  on  Jurisprudence  and  Law  Reform 
shall  be  charged  with  the  duty  of  watching  all  changes  and 
proposed  changes  in  the  law,  and  of  proposing  such  amend- 
ments as  in  their  opinion  should  be  recommended  by  the 
Association. 

(C.)  The  Committee  on  Judicial  Administration  and 
Remedial  Procedure  shall  be  charged  with  the  duty  of  ob- 
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serving  the  practical  working  of  our  judicial  system,  of 
entertaining  and  examining  proposed  changes  or  reforms  in 
the  same,  and  of  recommending  such  action  as  they  may 
deem  expedient. 

(D.)  The  Committee  on  Education  for  the  Bar  and  Ad- 
mission to  the  Bar  shall  be  charged  with  the  duty  of  revising 
the  present  system  and  requirements  in  this  State,  of  sug- 
gesting such  improvements  as  they  may  think  proper,  and  of 
reporting  the  same  to  the  Association.  Thereafter  they  shall 
be  charged  with  the  subject  generally,  and  shall  report  any 
amendments  they  may  think  proper. 

(K,)The  Committee  on  Commercial,  Interstate,  and  In- 
ternationnl  Lazv  shall  be  charged  with  the  duty  of  watching 
all  changes  and  proposed  changes  in  such  laws,  whether  by 
Congress  or  by  the  Legislature  of  this  State,  or  of  other 
States,  and  of  reporting  the  same  to  the  Association ;  and  of 
suggesting  such  amendments  as  in  their  opinion  the  Associ- 
ation should  recommend. 

(F.)  The  Committee  on  Memorials  of  D ceased  Members 
shall  be  charged  with  the  duty  of  reporting  at  the  annual 
meeting  the  names  of  members  who  shall  have  died  during 
the  preceding  year,  with  appropriate  notices  of  their  death. 

The  Vice-President  shall  report  to  this  Committee  the 
deaths  of  members  within  their  respective  Circuits. 

(G.)  The  Committee  on  Publications  shall  be  charged 
with  the  duty  of  selecting  and  supervising  the  publications  of 
the  Association. 

All  papers  read  before  the  Association  shall  be  lodged  with 
the  Secretary. 

The  Address  of  the  President,  the  Reports  of  Committees, 
and  a  summary  of  all  proceedings  at  the  Annual  Meeting 
and  at  Special  Meetings,  shall  be  annually  published  in  a 

pamphlet,  to  be  entitled  "Transactions  of  the 

Year  of  the  South  Carolina  Bar  Association;"'  which 
shall  also  include  the  Constitution  and  By-Laws,  the  names 
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of  officers,  of  members  of  Standing  Committees,  and  of  all 
members  of  the  Association. 

No  other  address  made,  nor  paper  read  or  submitted,  shall 
be  published  in  the  "Transactions/'  except  by  order  of  the 
Committee  on  Publications. 

Exchanges, 

By-Law  XIX.  The  Secretary  shall  endeavor  to  arrange  a 
system  of  exchanges  by  which  the  "Transactions"  can  be 
annually  exchanged  with  those  of  the  American  Bar  Associ- 
ation, the  Bar  Associations  in  other  States,  and  other  Asso- 
ciations in  foreign  countries  interested  in  jurisprudence  or 
affairs  of  government ;  and  all  books  thus  acquired  shall  be 
bound  and  deposited  in  the  Library  of  the  Supreme  Court  of 
this  State,  subject  to  the  call  of  the  Association. 

The  Secretary  shall  annually  send  a  copy  of  the  "Trans- 
actions"' to  the  Congressional  Library. 

Publications. 

By-Law  XX.  Members  desiring  extra  copies  of  the 
"Transactions/'  shall  obtain  them  at  their  estimated  cost, 
on  giving  reasonable  notice  of  their  desire  before  publication 
to  the  Committee  on  Publications. 

Assessment  for  Dinner. 

By-Law  XXI.  The  Executive  Committee  shall  have 
power  to  assess  the  members  present  at  the  Annual  Dinner, 
should  the  funds  in  the  Treasurer's  hands  fail  to  defray  the 
cost  of  said  Dinner. 
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REPORT  OF  THE  SECRETARY 


GentlEmiSn  :  Pursuant  to  the  By-Laws  of  the  Associa- 
tion, the  Secretary  makes  the  following  report : 

At  the  close  of  the  eleventh  annual  meeting  of  the  Asso- 
ciation there  were  on  our  rolls  the  names  of  308  members, 
285  active,  and  23  honorary.  Since  then  20  new  active 
members  have  been  elected,  so  that  now  the  total  member- 
ship is  328. 

The  transactions  of  the  eleventh  annual  meeting  of  Asso- 
ciation were  printed  during  the  past  year  and  distributed 
among  the  members.     Copies  were  also  sent  to  nearly  all  ' 
the  various  State  Bar  Associations  throughout  the  country, 
and  to  many  public  libraries. 

The  Secretary. has  in  his  possession  a  large  number  of 
copies  of  the  printed  proceedings  of  the  Bar  Associations  of 
other  States,  which  have  been  sent  to  the  Association  from 
time  to  time  during  the  past  few  years.  These  publications 
may  be  of  use  as  reference  books,  and  it  is  desirable  that  they 
be  conveniently  accessible  to  the  members  of  the  Association. 
The  Committee  on  Publications  has  recommended  that  these 
reports  be  placed  in  the  Supreme  Court  Library  with  the  per- 
mission of  the  Librarian,  who  should  preserve  them  for  the 
use  of  the  Bar  of  the  State.  The  Secretary  endorses  this 
recommendation  and  asks  that  he  be  authorized  to  carry  it 
into  effect;  and  that  he  be  also  authorized  to  provide  and 
place  in  the  Supreme  Court  Library  from  time  to  time  bound 
volumes  of  the  Transactions  of  this  Association. 

Several  of  the  standing  committees  of  the  Association 
have  failed  to  make  written  reports  at  the  present  meeting. 
The  Secretary  ventures  to  suggest  that  these  committees  be 
asked  to  furnish  him  with  their  reports  after  the  adjourn- 
ment of  the  present  meeting,  and  that  the  same  be  published 
among  the  transactions  of  the  Association. 

Respectfully  submitted,      Hunter  A.  Gibbes, 

January  20,  1905.  Secretary. 

Digitized  by  VjOOQIC 


42  SOUTH   CABOLIHA  BAB  ASflOOIATION. 

iCQKMt  of  wnnintitoc  on.  GtScrsuiccs 


The  Committee  on  Grievances  b^  leave  to  report : 

Under  the  By-Laws  this  Committee  is  diarg^ed  with  the 
hearing  of  all  complaints  against  members  of  the  Associa- 
tion and  also  all  complaints  which  may  be  made  in  matters 
affecting  the  interest  of  the  Bar,  the  practice  of  the  law,  and 
the  administration  of  justice,  and  they  shall  report  thereon 
to  the  Association,  with  such  recommendations  as  they  may 
deem  advisable." 

No  complaint  having  been  made  to  the  Committee  on  any 
matter  of  grievance,  whether  as  against  individuals  or  as 
affecting  the  practice  of  law  or  the  administration  of  justice, 
the  Committee  has  no  report,  as  such,  to  submit.  It  is  grati- 
fying to  the  Committee  to  note  the  condition  which  this 
absence  of  complaints  must  be  taken  to  indicate. 

The  Committee  would  suggest,  however,  that  the  interests 
of  the  profession  and  the  usefulness  of  the  Association 
might  be  advanced  if  the  members  would  use  the  Committee 
as  the  medium  by  which  to  communicate  their  views  or 
wishes  upon  matters  affecting  the  interests  of  the  Bar,  mat- 
ters having  no  relation  to  the  conduct  of  particular  attorneys 
but  affecting  the  usefulness  of  the  profession  in  aiding  the 
orderly,  expeditious  and  impartial  administration  of  justice. 
Such  matters,  if  brought  to  the  notice  of  the  Committee, 
might  by  therti  be  submitted  to  the  Association  for  its  con- 
sideration and  action.  Evils,  if  any  there  be,  might  thus  be 
cured,  and  improvements,  if  any  might  be  needed,  could  be 
effected  through  the  action  of  a  body  representing  the  pro- 
fession at  large.  Upon  any  matter  thus  considered  the  judg- 
ment of  the  Association  would  be  valuable  in  strengthening 
a  proper  professional  pride,  in  enforcing  high  standards  of 
ethics  and  in  procuring  from  the  Courts  or  the  Legislature 
remedies  for  any  evils  shown  to  exist. 

Individual  action  in  the  matter  referred  to  is  usually  at- 
tended with  embarrassments,  due  to  personal  relations,  and, 
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most  especially,  to  the  general  disinclination  of  the  individ- 
uals to  act  in  any  proceeding  which  looks  to  the  redress  of 
any  individual  grievance  or  the  punishment  of  an  individual 
wrong.  This  difficulty  would  be  removed  by  having  all 
suggestions  come  from  this  Committee  and  all  action  taken 
by  the  Association.  In  the  absence  of  complaint  or  infor- 
mation, action,  in  either  case,  is  impracticable. 

Ralph  K.  Carson, 
Chairman,  for  Committee. 


Report  of  Gmimittee  on  Educatioii  and  Admission  to  the  Bar 


To  the  South  Carolina  Bar  Association. 

Gentlemen  :  Your  Committee  charged  with  the  duty  of 
suggesting  such  improvements  and  changes  in  the  require- 
ments for  admission  to  the  Bar  as  they  may  think  proper, 
ask  leave  to  report  as  follows : 

The  present  statute  on  the  subject  provides  for  the  admis- 
sion of  "Any  citizen  of  this  State  who  has  attained  the  full 
age  of  twenty-one  years,  and  who  may  pass  a  written  exami- 
nation upon  the  course  of  study  prescribed  by  the  Supreme 
Court,  or  has  graduated  at  the  Law  School  of  the  State 
University,  and  can  produce  evidence  satisfactory  to  the 
Supreme  Court,  of  good  moral  character." 

This  opens  an  easy  door  to  the  ranks  of  a  "learned"  pro- 
fession that  has  for  ages  been  a  great  constructive  agency 
in  the  progress  and  development  of  civilization.  A  course 
of  study  is  intended  for  the  average  student.  And,  while  it 
is  impossible  to  fix  an  arbitrary  requirement  that  will  not 
operate  harshly  in  individual  cases,  it  should  be  the  aim  of 
this  Association  to  maintain  the  highest  practicable  require- 
ments for  admission  to  the  Bar.  It  is  hoped  that  the  agita- 
tion in  favor  of  a  State  University  will  bring  to  our  Law 
School  adequate  equipment  for  its  increasingly  important 
work. 
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It  is  difficult  to  point  out  changes  that  seem  to  have  prac- 
tical value,  but  the  following  suggestions  are  worthy  of 
consideration.  And  it  is  proper  to  say  that  nothing  in  this 
report  is  intended  to  discredit  those  who,  without  the  ad- 
vantages of  a  liberal  preliminary  education,  have  won  suc- 
cess and  achieved  distinction  in  the  profession. 

1.  The  Bar  should  discourage  the  notion  that  the  office  of 
a  busy  lawyer  is  a  fit  substitute  for  the  law  school.  The 
student  who  is  trying  to  do  the  work  of  office  clerk  and  law 
student  at  the  same  time  has  little  time  for  study,  and  no 
time  for  methodical  study.  Two  years  in  a  law  office  should 
be  reckoned  as  not  more  than  equivalent  to  one  year  in  a  law 
school. 

2.  No  one  should  be  admitted  to  the  law  school  who  has 
not  at  least  a  good  high  school  education ;  and  for  students 
of  this  class  a  course  of  at  least  three  years  should  be  re- 
quired in  the  law  school. 

3.  The  course  of  study  for  those  who  hold  diplomas  from 
reputable  colleges  should  cover  at  least  two  years.  We  are 
aware  that  diplomas  issued  by  different  colleges,  and  those 
issued  to  different  men  in  the  same  college,  are  of  unequal 
significance,  and  that,  unfortunately,  some  of  them  have  no 
significance  of  real  value;  but  it  is  highly  desirable  that  a 
liberal  education  should  precede  the  law  course.  If  the  end 
of  education  is  efficiency,  the  end  of  professional  education  is 
technical  efficiency;  and  it  follows  that  the  primary  aim  of 
the  law  school  is  the  making  of  successful  practitioners.  But 
the  lawyer  should  be  much  more  than  merely  a  successful 
practitioner ;  and  in  order  that  he  may  render  the  high  ser- 
vice that  the  general  community  may  justly  claim,  he  should 
bring  to  his  professional  study  such  preliminary  liberal  cul- 
ture as  shall  give  him  skill  and  force  in  the  use  of  language ; 
a  clear  and  just  historical  perspective  and  sense  of  propor- 
tion ;  a  firm  grasp  of  the  essentials  of  moral,  social,  and  poli- 
tical science;  and  an  acquaintance  with  the  historical  setting 
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and  development  of  the  great  principles  that  form  the  com- 
mon basis  of  jurisprudence  and  civilization. 

These  suggestions  are  tentative  and  may  have  little  prac- 
tical value,  but  they  grow  out  of  the  firm  conviction  that 
both  professional  pride  and  public  duty  demand  that  we  lift 
the  general  level  of  the  Bar  closer  to  high  standards  and 
ideals. 

Respectfully  submitted, 

Geo.  B.  Cromer,  Chairman. 


Report  of  G»mmttee  on  Publications 


C01.UMBIA,  S.  C,  January  17,  1905. 

The  Committee  on  Publications  report  that,  with  the  co- 
operation and  active  assistance  of  the  Secretary,  they  have 
during  the  past  year  caused  to  be  published  in  pamphlet 
form  the  proceedings  of  the  last  annual  meeting,  being  the 
eleventh  annual  meeting  of  this  Association. 

These  proceedings  have,  during  the  past  summer,  been 
forwarded  to  all  the  members  of  the  Association.  Copies 
have  also  been  sent  to  the  Secretaries  of  the  various  State 
Bar  Associations  of  the  United  States,  and  to  the  Secretary 
of  the  American  Bar  Association,  with  whom  we  exchange 
publications.  In  this  connection,  we  call  attention  to  the 
fact  that  the  Secretary  has  now  on  hand  and  annually  re- 
ceives a  large  number  of  the  annual  reports  of  the  various 
Bar  Associations  of  the  country,  some  of  which  contain  very 
interesting  and  valuable  articles,  which  are  well  worthy  of 
preservation.  We,  therefore,  recommend  that  permission 
be  obtained  for  the  Secretary  of  this  Association  to  deposit 
these  publications  in  a  special  book  case  in  the  Library  of 
the  Supreme  Court,  in  the  care  of  the  Supreme  Court  Libra- 
rian, for  the  use  of  the  lawyers,  and  judges  of  the  State ;  and. 
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that  the  Secretary  be  requested  to  complete  his  files  of  these 
publications,  to  the  end  that  he  may  secure  complete  sets  of 
all  these  publications,  or  as  many  as  may  be  available. 
All  of  which  is  respectfully  submitted, 

Jno.  p.  Thomas,  Jr., 

Chairman. 
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ANNUAL  ADDRESS  BY 
COL.  HUGH  R  GARDEN 


Opporttsnities  and  Duties  of  the  Southern  Lawyer 


The  Boy's  Prophecy. 

Mr.  President  and  Members  of  the  South  Carolina  Bar 
Association : 
For  the  first  time  I  stand  within  the  walls  of  this  building, 
the  Capitol  of  my  native  State;  walls  which  I  regard  with 
peculiar  affection,  because  of  their  association  with  my 
graduating  day  at  the  South  Carolina  College,  in  the  class 
of  1860.  I  can  never  forget  the  youthful  enthusiasm  with 
which,  in  my  graduating  speech,  I  apostrophised  these  walls, 
then  scarcely  above  their  foundation,  as  the  corner-stone  of 
a  temple  to  be  raised  by  the  South,  perhaps  in  the  distant 
future;  a  Temple  dedicated  to  Justice  and  Peace,  within 
whose  doors  the  Nations  would  seek  an  entrance,  and  upon 
whose  altars  the  fire  of  liberty  would  burn  forever.  I  did 
not  give  a  thought  to  the  almost  austere  gravity  with  which 
my  prophecy  was  received  by  the  statesmen  who  filled  the 
rostrum.  I  thought  only  of  the  Beaming  faces  and  kindling 
eyes  of  the  boys  with  whom  I  had  spent  four  years  of  happy 
friendship ;  and  of  the  approving  smiles  of  the  matrons  and 
maidens  of  Carolina,  whose  hopes  centered  in  the  success  of 
those  boys. 

The  New  Era. 

Forty-four  years  have  passed  since  that  day.  A  few 
months  later  I  laid  aside  the  first  volume  of  Blackstone  to 
engage  in  another  work,  which  for  four  years  engrossed  the 
time  and  energies  of  the  statesmen  and  students  and  the 
matrons  and  maidens  of  that  generation.     We  condensed 
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a  lifetime  of  experience  into  those  four  years,  fashioning  the 
corner-stone  of  which  I  ignorantly  prophesied;  and  which 
after  the  lapse  of  almost  a  half  century,  and  in  the  light  of 
subsequent  events,  of  which  we  then  never  dreamed,  I  come 
to  repeat  to  you  to-day  with  equal  enthusiasm,  but  with  the 
ripeness  of  worldly  experience. 

O1.D  Friendships. 

"The  mills  of  the  gods  grind  slow."  The  statesmen  and 
the  judiciary  of  that  day  have  passed  beyond.  Few  of  those 
legislators,  of  the  members  of  that  Bar,  of  those  proud 
women  of  Carolina,  and  of  my  college  mates,  remain ;  and 
your  welcome  to  me,  now,  is  perhaps  more  cordial  and  affec- 
tionate, because  as  the  ranks  grow  thin  memory  becomes 
keen,  and,  possibly,  the  unseen  touch  of  a  vanished  hand 
strengthens  the  bonds  and  makes  musical  the  chords  of  that 
friendship  of  long  ago. 

Yet  our  small  minority  is  not  alone.  Its  ranks  are  filled 
with  two  later  generations  of  the  same  blood,  the  same 
names,  and,  thank  God,  of  the  same  character  and  courtesy 
as  of  old ;  and  with  proud  satisfaction  I  meet  to-day  the 
friends  of  my  youth,  and  the  children  and  grand-children  of 
those  whom  it  was  my  delight  to  honor  and  revere. 

Characteristics  of  Southern  Lawyers. 

I  come  to  speak  to  you  of  Southern  Lawyers,  of  their 
opportunities  and  duties,  and  of  the  rewards  which  the  future 
has  in  store  for  this  generation.  The  distinguishing  char- 
acteristics of  a  Southern  lawyer,  from  our  earliest  history, 
has  been  an  unvarying  respect  for  the  judicial  ermine,  and 
for  the  professional  toga.  To  honor  our  fathers,  to  honor 
the  Magistrate,  to  honor  ourselves  in  the  family  and  com- 
munity, make  up  the  entire  decalogue.  This  has  not  been 
our  idealism  as  others  imagine.  It  is  simply  a  condition  of 
life,  without  theory  or  sophism;  an  ideal,  if  you  choose, 
reduced  to  practice;  and  which,  supported  by  self-reliance 
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and  endurance,  formed  the  Southern  character;  as  illustrated 
for  generations,  on  the  Bench,  at  the  Bar,  and  in  the  govern- 
ment ;  and  most  of  all  in  the  family  and  home. 

Self-reliance  thus  became  to  us  a  personal  inheritance; 
and,  in  a  measure,  isolated  our  people  from  so-called  modern 
national  thought. 

Experience  with  us  can  alone  give  a  fair  understanding 
of  us;  and  the  fact  that  we  have  been  misunderstood  for 
years  only  emphasizes  the  strength  of  your  present  position. 
Isolation  which  comes  from  adherence  to  principle  and  duty 
intensifies  the  personality  and  character  of  a  people;  and 
assures  the  fulfillment  of  the  prophecy,  which,  after  forty- 
four  years,  I  repeat  to  a  new  generation. 

Opportunity  and  Duty. 

The  ambition  of  the  lawyer  is  to  have  an  opportunity. 
His  duty  is  to  use  it.  The  opportunity  and  the  duty  of  to- 
day is  the  material  advancement  of  our  people;  and  to  the 
bar  is  entrusted  the  largest  measure  of  this  duty. 

The  Reason. 

If  you  ask  why  is  this  the  duty  of  lawyers,  I  reply,  because 
lawyers  have  always  been  leaders  of  public  opinion  when 
opportunity  offered.  This  is  strikingly  illustrated  in  the 
present  Congress  of  the  United  States,  which  is  composed 
of  four  hundred  and  eighty-one  members,  three  hundred  and 
twenty-one  of  whom  are  lawyers.  It  is  thus  seen  that  the 
lawyers  constitute  two-thirds  of  the  whole. 

One-half  of  the  New  York  Legislature  are  lawyers. 
One-third  of  your  Legislature  are  lawyers,  and  the  propor- 
tion of  your  profession  in  the  law-making  bodies  of  all  the 
States  varies  from  one-third  to  two-thirds  of  the  whole. 

A  writer  of  prominence,  recently  in  the  service  of  our 
Government,  says,  that  in  the  United  States  the  business  of 
government  is  the  government  of  business. 
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No  thoughtful  person  can  agree  with  a  theory  which 
makes  government  usurp  private  rights;  but  we  are  com- 
pelled to  admit  that  the  United  States  is,  in  fact,  perilously 
near  this  condition;  thereby  increasing  the  importance  and 
the  complexity  as  well  as  the  practicality  of  the  law. 

Legai.  Science  is  Progressive. 

The  science  of  law  is  the  science  of  human  nature,  and  it 
must  be  progressive. 

The  moral  law  is  exact;  chemical  reactions  are  fixed; 
changes  in  the  tissues  of  the  body  are  certain,  but  the  work- 
ings of  the  mind  in  this  progressive  country  constantly  dis- 
close new  fields  for  development  under  new  conditions  and 
new  environment.  Electric  science  may  solve  the  myster}-^ 
of  life,  but  it  is  physical  life;  whereas  law  is  a  mental  science 
applied  to  every  condition  of  life ;  and  is  the  most  practical 
of  all ;  because  it  deals  with  and  treats  of  all  sciences  in  their 
relation  to  the  well-being  of  man,  and  in  their  influence  upon 
society  and  government. 

If  this  be  true,  and  none  can  deny  it,  upon  the  lawyers  of 
this  country  rests  a  great  responsibility. 

A  Great  Responsibility. 

This  responsibility  began  with  our  history;  and  our  his- 
tory began  with  the  escape  of  our  ancestors  from  that 
oppression  which  had  grown  with  the  mental  lethargy  of 
centuries,  and  from  which  the  world  awoke  only  when  the 
robber  barons  and  licentious  monks  turned  their  fangs  upon 
each  other,  because  there  were  none  others  to  despoil.  There 
was  no  law  or  order  except  that  of  the  sword,  which  passed 
so  rapidly  from  hand  to  hand  that  men  sought  the  then 
wilderness  of  America  for  civilization  and  peace.  These 
came  with  the  law  and  will  remain  so  long  as  the  law  is 
supreme.  Do  not  understand  me,  however,  to  refer  to  all 
laws  on  the  statute  books  as  the  law.  If  that  were  so,  there 
would  be  little  use  for  the  teachers  under  whom  we  served 
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our  apprenticeships;  or  for  the  law-writers,  whose  texts 
often  weary  the  brain  with  conflicting  opinions ;  or  for  the 
judges,  whose  decisions  we  hasten  to  obey ;  or  for  the  Bar 
Associations,  whose  function  it  is  to  uphold  the  dignity  of 
the  profession,  and  to  suggest  such  reforms  as  befit  the  occa- 
sion and  meet  the  wants  of  the  people. 

Inherited  Conservatism. 

In  no  other  portion  of  the  country  have  the  opinions  of 
members  of  the  Bar  merited  or  received  more  respectful  con- 
sideration than  here ;  and  from  no  Bar  Association  will  sug- 
gestions come  with  greater  weight  than  from  your  own; 
because,  as  tersely  expressed  to  me  by  a  great  New  York 
lawyer,  "The  Bench  and  Bar  of  South  Carolina  is  'clarum 
et  venerabile  nomen/  and  the  country  will  respect  the  reflec- 
tions which  emanate  from  such  a  source." 

The  thought  that  gave  expression  to  this  well-deserved 
encomium  was  that  of  conservatism,  for  you  stood  of  old 
as  the  conservative  advisers  of  your  people;  steadfast  of 
purpose,  firm  of  opinion,  and  slow  to  change;  but  when 
change  appeared  necessary,  prompt  to  act  and  to  accept  the 
responsibility. 

This  is  true  conservatism,  and  when  observed  and  main- 
tained for  generations  by  the  advisers  of  those  who  had  fled 
from  persecution  to  preserve  refinement  and  peace  in  a  new 
country,  its  indelible  impression  upon  the  character  of  such 
a  people  can  be  well  understood. 

BUI.WARK  01^  THE  Nation. 

As  surely  as  this  professional  spirit  endures  and  warms 
the  Anglo-Saxon-French  blood  of  our  people,  so  surely  will 
you  constitute  the  conservative  bulwark  of  the  Nation  when 
trouble  comes.  Such  is  your  opportunity  and  your  respon- 
sibility; and  the  horizon  of  both  is  being  rapidly  extended 
by  reason  of  the  extraordinary  growth  of  this  country. 
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A  Practical  Age.    The  City  of  the  Ag«. 

The  age  is  practical,  and  I  have  lived  for  nearly  a  quarter 
of  a  century  in  the  phenomenal  City  of  the  Age ;  a  city  which 
takes  pride  in  the  fact  that  its  population  comes  from  every 
race  and  nation,  and  from  every  State  and  hamlet  of  this 
country ;  a  city  which  boasts  that  it  contains  more  Germans 
than  Berlin,  more  Irish  than  Dublin,  more  Italians  than 
Rome,  more  Jews  than  Jerusalem,  and  a  conglomerate  of 
other  races  unequalled  even  at  an  international  exposition ; 
and  which  finally  declares  that  in  a  few  years,  it  will  contain 
more  Southerners  than  the  South.  To  this  boast  I  have 
often  replied,  "Then  the  Southemers,  as  New  Yorkers,  will 
manage  the  city  for  its  good." 

But  its  people  is  the  least  wonderful  characteristic  of  New 
York;  it  produces  nothing,  exchanges  everything  and  ab- 
sorbs, for  its  own  use,  the  difference  in  exchange.  Its  power 
of  absorption  is  now  so  great  that  it  can  be  explained  only 
upon  the  theory  that  "To  him  that  hath  shall  be.  given." 

Its  amazing,  costly  and  substantial  growth  has  within 
twenty  years  transformed  it  from  a  collection  of  rival 
boroughs  into  a  re^.!  metropolis,  where  nationality  or  pre- 
vious condition  is  not  given  a  thought ;  but  gold  is  the  "open 
sesame,"  more  gold  the  badge  of  distinction,  and  most  gold 
the  key  to  the  "holy  of  holies." 

In  this,  however,  history  is  but  repeating  itself;  only  now 
it  is  with  Aladdin's  lamp  instead  of  Alexander's  legions. 

Waste  Time  to  Look  for  What  Should  Be,  but 
Never  Is. 

I  refer  to  New  York  merely  to  emphasize  the  fact,  that 
the  age  of  which  New  York  is  an  exponent  is  intensely  prac- 
tical ;  and  we  need  not  waste  time  in  looking  for  what  should 
be,  but  never  is.  As  lawyers  and  citizens  we  must  look  at 
the  things  that  are,  and  analyze  the  situation  as  we  find  it; 
and  use  what  we  find  to  the  best  advantage.  We  of  the 
South  have  been  called  upon  to  endure  trials  unspeakable; 
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but,  having  the  capacity  to  endure,  we  find  in  every  trial  a 
germ  of  good,  in  every  such  germ  a  bud  of  promise,  and  in 
every  bud  a  power  of  infinite  expansion  when  the  opportu- 
nity arises.  You  have  made  and  will  continue  to  make  oppor- 
tunities; as  your  fathers  did  before  you.  The  character  and 
mental  gifts  which  they  bequeathed  to  their  children  are 
yours.  You  have  but  to  apply  them  to  the  conditions  which 
surround  you  to-day,  and  the  opportunities  will  multiply. 
And  when  the  Southerners  in  New  York  become  metaphori- 
cally more  numerous  than  in  the  South,  it  will  be  because  the 
importance  of  the  South  and  the  dignity,  honor  and  courtesy 
of  her  people  have  come  to  be  understood. 

Sound  Advice  From  Wise  Men. 

A  distinguished  citizen  of  Vermont  once  said  of  a  young 
Southern  lawyer  struggling  to  acquire  a  reputation  and  prac- 
tice in  a  Southern  town :  **That  youth  is  a  worthy  grand-son 
of  a  distinguished  man.  His  name  would  be  a  passport  to 
the  profession  in  New  York,  and  his  character  and  ability 
would  do  the  rest."  Continuing,  he  said :  "There  are  hun- 
dreds like  him  in  the  South ;  but  they  should  remain  where 
they  are ;  for  the  time  is  rapidly  coming,  in  fact,  has  come, 
when  the  qualities  which  made  Southern  men,  the  real 
Americans,  are  being  recognized  as  those  which  must  pro- 
tect us  from  Caesarism  on  the  one  hand  and  anarchism  on  the 
other." 

This  gentleman,  a  profound  student  and  thinker,  with  an 
accurate  knowledge  of  Southern  character,  acquired  as  a 
teacher  among  them  in  his  youth,  was  one  of  the  foremost 
representatives  this  Government  ever  had  at  the  Court  of 
St.  James,  and  a  few  years  ago  delivered  the  annual  address 
before  your  Bar  Association,     (a) 

His  opinion  indicates  the  nature  of  your  opportunity  and 
responsibility. 

He  does  not  stand  alone  in  this  opinion. 

(a)  Hon.  Edward  J.  Phelps. 

Digitized  by  VjOOQIC 


66  SOUTH   CAROLINA   BAB  ABBOCIATION. 

Some  years  ago,  at  an  important  function  of  the  New 
York  Southern  Society,  a  New  Yorker,  whom  his  fellow- 
citizens  ever  delighted  to  honor,  referred  in  terse  and  em- 
phatic language  to  his  knowledge  of  the  South,  and  his 
appreciation  of  the  high  standard  of  thought  and  conduct 
which  had  marked  the  Southern  character;  and  then  in- 
formed his  audience  that  such  praise  was  not  intended  for 
them,  because  he  knew  that  the  best  Southerners  were  still 
at  home,  where  he  thought  his  hearers  for  their  own  sakes 
had  better  have  remained.     ( 6 ) 

The  expressions  of  such  leaders  of  thought,  uttered  in 
kindness  and  sincerity,  are  far  more  valuable  to  us  and  to 
the  country  than  the  assertions  of  politicians,  and  should 
sink  deep  in  our  hearts  and  minds  for  practical  aK>lication. 

Great  Lawyers  Argue  Principles. 

The  young  lawyer  of  to-day  may  be  the  statesman  of  to- 
morrow ;  and  it  behooves  him  to  study  the  science  of  human 
nature,  which,  as  I  have  said  before,  is  the  science  of  law. 
It  is  not  with  cases  or  clients  that  a  lawyer's  reputation  rests. 
They  form  the  commercial  view  of  the  professional  life,  and 
are  exceedingly  important  as  incentives  to  labor ;  but  it  must 
be  remembered  that  when  a  lawyer  thinks  more  of  his  fee 
than  his  client,  the  commercial  view  has  become  the  master, 
and  the  cause  and  the  fee  are  alike  in  danger. 

But  you  may  ask,  what  can  a  lawyer  do  in  the  "commu- 
nity interest"  .when  his  business  is  confined  to  particulars 
and  with  individuals  ? 

My  reply  is,  that  great  lawyers,  like  great  statesmen,  argue 
principles,  not  cases,  and  I  may  cite  as  directly  in  point  the 
experience  of  the  distinguished  Federal  Judge  who  resigned 
to  devote  his  energies  and  learning  to  the  principles  which 
should  regulate  community  interests. 

That  great  lawyer,  the  recognized  authority  on  Municipal 
Law,  delivered  the  annual  address  before  your  Bar  Associ- 
ation in  1885.     (c) 


(b)  Hon.  Abram  S.  Hewitt. 

(c)  Hon.  John  F.  Dillon. 
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The  People's  Trust. 

You  are  confronted  to-day  with  the  duty  of  considering 
the  questions  and  principles  which  affect  the  welfare  of  the 
people's  corporation,  which  we  call  the  State,  and  this  con- 
stitutes your  opportunity  to  win  the  people's  trust. 

Trust  means  confidence,  and  that  is  misnamed  a  trust 
which  fails  to  inspire  it.  Let  the  "trust"  of  the  lawyer  be 
the  welfare  of  the  people,  and  he  will  have  his  reward  in 
their  confidence. 

You  have  no  right  to  ignore  it,  for  one-third  of  your  State 
legislators  are  lawyers ;  and  to  ignore  an  opportunity,  under 
such  circumstances,  is  a  neglect  of  duty. 

But  you  may  again  ask,  what  can  we  specially  consider 
to-day  ?  I  answer :  The  needs  of  the  hour  impose  the  duty 
of  the  hour ;  and  it  is  not  for  me  to  particularize  in  the  pres- 
ence of  those  who  are  far  better  qualified  than  I  to  speak 
upon  questions  affecting  your  local  interests. 

An  Application. 
As  a  practical  application,  however,  of  what  I  mean,  and 
because  of  its  universal  interest,  I  may  specify  as  your  oppor- 
tunity, the  efforts  now  being  n^ade  by  interstate  commerce 
laws,  to  govern  the  railway  business  of  the  country ;  in  which 
a  most  important  element  is  entirely  overlooked,     (d) 

(d)  Note.— "TA«  State/'  Columbia,  S.  C,  January  21st,  1905. 

A  TIMELT  MESSAGE. 

It  is  a  coincidence  that  Capt.  Hugh  R.  Garden  should  have  chosen  in 
his  address  before  the  South  Carolina  Bar  Association  to  impress  upon 
the  organization  a  project  to  which  the  Chamber  of  Commerce  of  Colum- 
bia has  so  recently  devoted  its  eflForts. 

Without  being  informed  of  the  movement  which  the  Chamber  of  Com- 
merce has  set  afoot  to  secure  co-operation  amon^  the  Southern  Congress- 
men for  the  promotion  of  the  inland  water  route,  Capt.  Garden  referred 
last  night  to  this  prolect  as  one  with  which  the  development  and  pros- 
perity of  the  South  is  intimately  involved.  It  is  noteworthy  that  this 
experienced  lawyer,  learned  in  the  laws  applying  to  corporations,  versed 
in  the  principles  which  must  hedge  about  lenslation  seeking  to  control 
transportation  companies — ^it  is  noteworthy  that  he  declares  his  bdicf 
in  the  insufficiency  of  enactments  to  adjust  rates  and  that  it  is  his 
conviction  that  perfect  commercial  liberty  can  be  secured  to  the  indus- 
tries of  the  South  by  the  use  of  the  waterways  which  are  even  now  avail- 
able, needing  only  a  comparatively  small  development  to  establish  a 
system  of  transportation  that  would  be  of  inestimable  benefit  to  every 
city  and  town  and  hamlet  in  the  South. 
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Inland  Navigation  and  Traffic  Legisi^tion. 

My  proposition  is  that  every  State  having  navigable 
waterways,  good  seaports,  and  an  extensive  coast  line,  can 
protect  itself  without  Interstate  CommeFce  Legislation. 

Waterways  Are  Nature's  Highways. 

Waterways  are  nature's  highways  and  belong  to  the 
people's  or  public  trust.  Railways  are  artificial  highways, 
and,  subject  to  certain  restrictions,  belong  to  the  private 
trusts,     (e) 

The  navigable  waters  of  this  country,  emptying  into  the 
Atlantic  Ocean  and  the  Gulf  of  Mexico,  exceed  thirty-five 
thousand  miles,  and  there  are  four  thousand  miles  of  Atlan- 
tic and  Gulf  coast  indented  with  harbors  through  which  the 
commerce  of  the  world  could  be  borne. 

The  South  contains  three-fourths,  or  twenty-seven  thou- 
sand miles,  of  these  navigable  streams  and  of  this  coast  line. 
The  same  States  have  fifty-four  thousand  miles  of  railroads 
in  operation,  showing  one-half  as  many  miles  of  navigable 
waters  as  there  are  railroads.  The  total  area  of  those  South- 
ern States  is  764,215  square  miles,  or  exclusive  of  Texas, 
498,228  square  miles. 

(#)  Nora — 

UNITED  STATES  BUREAU  OF  STATISTICS,  MAT,   1902. 

Page  4066. — ''Railway  tariffs  are  badly  adapted  to  commercial  fluctua- 
tions. In  this  respect  water  carriage  presents  an  incomparably  greater 
elasticity.  Hie  interest  of  a  country  is  to  have  its  transportation  at  the 
cheapest  price  possible.  In  this  ase  especially,  when  tb(C  sharpness  of 
international  competition  seems  to  know  no  limit,  carriagi^  fjt  the  lowest 
price  possible  is  an  absolute  necessity.  Navigate  waterways  afford  an 
economical  method  of  transportation  par  excellence,  Hils  means  of 
transportation  is  strongly  organiiied  on  the  European  continent,  and  in 
the  United  Kingdom." 

Page  4068. — "Millions  and  millions  Of  dollars  have  been  spent  and  are 
still  being  spent  by  Germany,  France,  and  Holland  for  this  purpose. 
No  sacrifice  seems  too  great  for  them,  and  indeed  the  seaports,  as  we 
have  seen,  are  not  the  only  recipients  of  this  bounty.  They  understand 
that  the  heart  cannot  be  in  good  order  without  healthy  veins  and  arteries. 
Hamburg,  Bremen,  Amsterdam,  Rotterdam,  Antwerp,  Dunkirk,  Calais, 
and  Havre  are  centers  whence  the  great  arteries  of  trade  and  commerce 
radiate,  but  every  one  of  these  ports  depends,  in  turn,  upon  the  thorough 
and  complete  organization  of  its  tributary  system  of  railways,  rivers 
and  canals.*' 
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Why  are  the  waterways  which  traverse  three-fourths  of 
this  vast  territory  practically  unused  ?  We  must  remember 
that  the  wheels  of  commerce  cannot  be  turned  with  the  water 
that  has  passed. 

The  genius  of  Washington  was  never  more  conspicuous 
than  in  the  plans  he  formed  for  a  system  of  canals  which 
should  connect  Massachusetts  Bay  with  Long  Island  Sound, 
and  the  Chesapeake  Bay  with  the  Mississippi  Valley;  and 
the  short-sightedness  of  so-called  statesmen  of  these  later 
days  was  equally  conspicuous  when  the  Chesapeake  and 
Ohio  and  James  River  and  Kanawha  Canals  were  allowed 
to  become  extinct. 

Rail  and  Water  Transportation. 

The  genius  of  Governor  DeWitt  Clinton,  of  New  York, 
grasped  the  importance  of  connecting  the  Hudson  River 
with  the  Great  Lakes  more  than  one  hundred  years  ago. 
The  Erie  Canal  sprang  into  life,  and  the  City  of  New  York 
is  the  result.  Within  the  last  ten  years  it  has  come  about 
that  the  Mississippi  River  and  its  vast  tributaries  have  made 
New  Orleans  the  grain  seaport  of  the  continent,  and  (the 
Panama  canal  being  in  sight)  the  wisdom  of  the  descend- 
ants of  DeWitt  Clinton  is  shown  in  the  recent  appropriation 
of  $101,000,000  to  make  the  Erie  Canal  a  thousand-ton 
barge  highway  from  the  Lakes  to  the  seat  at  New  York,   (f) 

On  the  other  hand,  Chicago  and  New  Orleans  are  pre- 
paring to  clasp  hands  over  a  ship  canal  connecting  Lake 
Michigan  with  the  Mississippi  River. 

(/)  NoTB.— Trifcttiw,  New  York,  January  95th,  1905. 

URGE    QUICK   CANAL   WORK. 

Albany,  Jan.  24. — A  deleffation  representing  the  Greater  New  York 
Canal  Association  and  the  Canal  State  Executive  Committee  urged  on 
Governor  Higgins  to-day  that  no  delay  be  had  in  beginning  work  on 
the  baree  canal. 

President  Hebert  presented  an  address  to  the  Governor,  in  which  he 
says,  in  closing: 

We,  representing  the  commercial  organizations  of  Greater  New  York, 
are  not  urging  upon  the  State  officers  undue  haste;  but  we  respectfully 
urge  that  the  improvement  be  proceeded  with  as  required  by  law  with 
sucn  dispatch  as  is  consistent  with  careful  and  thoughtful  protection  of 
the  interests  of  the  State  at  eveiy  point 
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There  are  four  profitable  trunk  line  railway  systems  which 
parallel  the  Great  Lakes  from  East  to  West;  and  yet  the 
lake  tonnage  from  Duluth  at  the  western  extremity  of  Lake 
Superior  and  intermediate  points,  and  Buffalo  at  the  East- 
em  extremity  of  Lake  Erie,  only  fifteen  hundred  miles  in 
extent,  is  five  times  as  great  as  the  combined  coastwise  ton- 
nage of  all  the  Atlantic  and  Gulf  States,  four  thousand  miles 
in  extent. 

This  is  because  the  Lakes  afford  safe,  continuous  inland 
navigation.  The  Atlantic  and  Gulf  coast  can  and  should  be 
made  to  do  the  same ;  but  the  subject  has  been  neglected. 

If  these  canals  and  lakes  are  of  value  to  this  country 
(which  none  deny),  how  infinitely  more  so  is  the  improve- 
ment of  these  four  thousand  miles  of  coast  waterways  and 
thirty-five  thousand  miles  of  navigable  streams,  not  only  at 
our  doors,  but  upon  our  own  property,  thereby  placing  us  in 
physical  connection,  over  a  common  public  highway,  with 
the  world. 

Room  for  All. 

There  are  also  four  profitable  trunk  line  railways  which 
parallel  the  Mississippi  from  Chicago  and  St.  Louis  to  New 
Orleans ;  but  there  is  enough  transportation  business  for  all ; 
and  mindful  of  utilizing  the  waters  which  flow  down  the 
Mississippi,  and  through  the  Great  Lakes,  and  numerous 
other  highways  of  nature,  to  meet  the  ebb  and  flow  of  the 
world's  great  waterway  which  washes  our  coast  for  four 
thousand  miles,  thoughtful  legislators  should  study  the  prob- 
lem, and  demonstrate  how  a  private  transportation  trust  may 
profitably  accommodate  itself  to  the  public  weal. 

The  Shortest  Route  to  Prosperity. 

But  this  is  not  all.  Cotton,  tobacco,  grain,  iron,  timber 
and  coal,  and  the  products  of  their  manufacture  can  be  sup- 
plied to  the  world  from  one  or  more  seaports  of  the  first 
class,  by  the  shortest  routes,  in  every  Southern  State. 
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Show  me  a  product  in  any  State  which  the  commercial 
world  wants,  with  the  shortest  line  of  transportation  to  deep 
water,  and  I  will  show  you  the  shortest  route  to  prosperity. 

There  are  three  trunk  line  railways  east  of  the  Blue  Ridge 
Mountains  running  parallel  with  the  Atlantic  Ocean. 

There  are  thirty-nine  streams  flowing  into  the  Atlantic 
Ocean  south  of  New  York  which  are  navigable  for  a  distance 
of  from  fifty  miles  to  three  hundred  miles,  or  for  an  average 
distance  of  two  hundred  miles  from  their  mouths.  They 
divide  the  Atlantic  Plain,"  between  New  York  and  Key 
West,  into  long  peninsulars  of  alluvial  soil  varying  from  ten 
to  forty  miles  in  width,  with  wide  estuaries  between;  and 
the  trunk  line  railways  cross  these  peninsulars  at  right  angles 
near  the  head  of  navigation,  with  branches  at  long  intervals 
to  the  sea. 

But  the  waters  flow  to  the  sea  unused,  and  the  sea  comes 
and  goes  from  day  to  day  with  scarcely  a  sail  to  mark  its 
ebb  and  flow ;  while  we  spend  the  time  quarreling  about  rates 
of  transportation  with  railroads. 

(ff)  Note.— /o«mai   of  Commerce,   New   York,  February   14th,   1905. 

FtrrCHE    VALUE    OF  WATERWAYS. 

The  economy  of  transportation  by  water  never  can  fail.  Facilities 
for  such  transportation  arc  susceptible  of  greater  and  cheaper  improve- 
ment in  proportion  to  value  than  any  employed  upon  land.  The  first 
investment  begets  a  return  that  is  perennial  and  that  grows  from  year 
to  year.  Wherever  the  opportunity  exists  for  making  waterways  con- 
tinuous by  means  of  canals  connecting  lakes  and  rivers  and  opening 
channels  to  the  sea,  it  pays  and  always  will  pay  to  make  the  connection. 

This  principle  is  universally  recognized  in  civilized  countries  and 
wherever  there  is  an  opportunity  for  establishing  or  enlarging  water 
communication  there  is  no  hesitation  about  incurring  the  necessary 
expense,  for  it  is  known  to  be  the  most  profitable  form  of  public  invest- 
ment. 

Experience  in  the  improvement  and  enlargement  of  waterways  in 
Germany  and  Fremce  has  demonstrated  this,  where  they  have  been  made 
a  potent  factor  in  developing  foreign  trade  by  increasing  and  cheapening 
the  facilities  for  transportation  to  and  from  the  interior.  They  arc 
made  the  life-giving  arteries  of  domestic  and  foreign  traffic,  and  of  the 
industries  which  feed  it. 

The  United  States  Consul  General  at  Frankfort,  reports  December 
SSd,  1904,  that  the  Committee  on  Canals  of  the  Prussian  Diet,  have 
advocated  the  construction  of  inland  canals,  and  the  improvement  of 
existing  waterways,  which  will  cost  $79,698,850.00. 
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Keep  Yocb  Profits  at  Home. 

\\'ith«>ut  making^  a  more  detailed  analysis  or  enumerating 
y-3ur  cii-ntributirjns  to  the  prosperity  of  others,  can  we  not 
apply  tliis  Ies5on  as  an  opportunity  to  supply  the  needs  of 
the  pec'ple  of  this  State:  and  as  lawyers,  legislators  and  busi- 
ness men,  save  for  her  citizens  much  of  the  immense  simis 
of  m«3ney  that  now  go  to  fill  the  coffers  of  other  communi- 
ties. 

In  recent  years  the  general  government  has  so  improved 
your  harb»:»rs  that  this  dut}'  to  yourselves  is  paramount.  The 
details  are  for  you  to  adjust,  and  tlie  results  are  for  you  and 
your  children  to  enjoy,      (h) 

But  some  of  you  may  say.  "What  you  suggest  requires 
money  as  well  as  brains."  I  answer,  you  have  the  brains  to 
plan  and  execute  and  also  the  prestige  of  successful  under- 
takings. Xo  State  is  poor  which  pays  expenses  of  govern- 
ment with  a  few  mills  of  taxation.  Xo  State  is  poor  which 
has  more  tlian  d»>ubled  the  population  of  three-fourths  of  her 
t<?\vns  and  cities  in  the  last  fifteen  years.  Xo  State  is  poor 
wliich  has  increased  her  cotton  spindles  within  the  same 
period  fn,>m  thousands  to  millions,  and  has  so  turned  the 
ci:>urse  of  trade  that  the  nations  are  knocking  at  her  door  for 
the  fruit  of  her  lo^^ms.  and  the  products  of  her  soil,  and  to 
participate  otherwise  in  her  prosperity. 

Xo  State  is  p«?or  which  produces  a  people  with  brain  and 
brawn  to  do  these  things. 

Less  than  twenty  years  ago  you  emerged  from  an  afflic- 
tion worse  than  the  combined  plagues  of  Eg>T>t,  and  history- 
fails  to  discli^se  the  lives  of  any  people  in  any  age  more 
strenuously  devoted  to  local  development. 

"By  their  fruit  ye  shall  know  them."  The  result  speaks 
in  emphatic  terms,  and  yet  you  are  only  on  the  threshold  of 

(k)  Note. — See   Annual    Report,  Chief  of   Engineers,    V.   S.    Audt, 

1904,  pages  i45  to  567,  indusire. 
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what  the  future  has  in  store  for  you,  if  you  keep  your  profits 
at  home. 

The  Duty  Government. 

That  government  is  worthy  of  the  confidence  of  a  people 
which  refuses  to  govern  their  business,  but  opens  and  main- 
tains the  way  for  them  to  transact  their  business  on  equal 
terms. 

The  improvement  by  the  Government  of  thousands  of 
miles  of  nature's  highways  from  the  head  of  navigation  to 
the  sea ;  and  their  connection  in  the  interior,  by  water.or  rail, 
and  at  the  sea  by  the  world's  great  waterway,  will  create  a 
system  of  cheap  transportation  for  all  products  which  require 
it,  build  up  your  coast  cities  and  give  to  the  world  the  routes 
and  methods  which  nature,  in  her  economic  storehouse,  pro- 
vided in  the  beginning  for  the  use  of  man. 

Commercial  Avenues. 

Canal  and  river  navigation  in  the  South  fell  into  disuse 
when  railroads  came  into  use.  There  were  then  few  small 
farmers,  where  now  there  are  hundreds.  Rivers  and  canals 
are  locally  the  poor  man*s  friend,  for  any  one  can  make  and 
use  a  canal  boat,  and  a  neighborhood  can  thus  move  its  own 
freight.  Of  this  the  Dismal  Swamp  and  Albemarle  Canals 
are  striking  examples.  To  the  French  system  of  canals  and 
navigable  streams  is  attributed  the  wonderful  distribution  of 
wealth  among  all  classes.  A  barge  freighted  with  grain,  or 
a  torpedo  boat  with  engines  of  war,  may  pass  at  will  by  river 
and  canal  from  Havre  to  Marseilles  or  Bordeaux  or  Bou- 
logne. 

And  such  a  system  will  benefit  every  other,  for  it  will 
increase  the  earning  capacity  and  business  of  the  people,  pro- 
mote the  general  welfare  and  be  to  the  railroads  what  the 
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Columbiad  is  to  the  Mitraileuse,  or  the  farm  wagon  to  the 
automobile,     (i) 

If  the  thousand  miles  of  navigable  waterways  and  inland 
coast  line  within  this  State  are  thus  utilized,  the  grass  will 
no  longer  grow  in  the  streets  of  your  seaports.  For  where 
commerce  by  waterways  lead,  railroads  and  population  inva- 
riably follow ;  and  the  millions  of  acres  of  your  richest  low 
lands,  which  have  been  idle  for  forty  years,  will  again  blos- 
som as  of  old,  and  rival  the  uplands  in  productiveness. 

A  like  result  will  obtain  in  every  Southern  State,  because 
in  every  Southern  State  these  highways  of  nature  flow  to  the 
sea.  Cities  will  grow  and  others  arise  where  none  were 
known  before ;  your  coastwise  trade  will  increase  ten  thou- 
sand fold;  your  foreign  trade  will  become  worthy  of  the 
name ;  and,  above  and  perhaps  beyond  all,  the  race  question 
(if  there  is  such  a  thing,  as  some  strangers  imagine),  will 
be  at  rest  forever. 

All  agree  that  our  country  would  be  in  a  far  more  healthy 
and  prosperous  condition  if,  instead  of  one  city  of  10,000,000 
people,  there  were  ten  or  more  cities  of  1,000,000  each  along- 
the  Atlantic  and  Gulf  coasts  on  deep  water  navigation. 

This  being  unquestionable,  you  will  appreciate  my  illus- 
tration and  the  duty  of  every  Bar  Association  to  itself,  and 
to  the  entire  country. 

(0  Note.— T*#  Tribune,  New  York,  January  35tii,  1905. 

TKAKBPOBTATIOV    CLUB   VIVVWL, 

At  the  Hotel  Manhattan  last  night  the  members  of  the  Transportation 
Club  gave  their  ninth  annual  dinner  in  honor  of  representative  men  who 
have  been  identified  with  the  canals  of  this  countiy.  Senator  Depew, 
president  of  the  dub,  acted  as  toastmaster. 

In  his  speech  Senator  Depew  said: 

The  charge  has  been  made  that  the  railroad  men  are  opposed  to  canal 
improvements  or  construction.  It  has  been  said  that  we  were  opposed  to 
the  construction  of  the  isthmian  canal,  as  well  as  the  barge  canal  project 
in  this  State.  As  far  as  I  know,  and  I  believe  that  I  express  the  senti- 
ments of  the  up-to-date  railroad  men  of  to-day,  the  railroad  men  of 
this  State  and  this  country  believe  that  eveiy  method  of  transportation 
which  enlarges  the  facilities  for  reaching  the  markets  and  the  producing 
centers  and  stimulates  the  productive  area,  will  be  productive  of  good 
results. 
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PuBuc  Defense. 

Nor  is  this  all.  This  country  already  has  a  line  of  inland 
coast  navigation  from  Newport  to  Key  West,  with  less  than 
200  miles  of  open  sea  to  cross.  This  inland  coast  navigation 
should  be  enlarged  and  completed  without  delay,  for  defense 
as  well  as  commerce. 

The  defense  of  our  country  from  invasion  must  be  by 
water,  for  any  attack  must  come  from  the  sea.  Land  for- 
tifications are  unreliable ;  but  a  country  permeated  with  navi- 
gable waterways  can  always  be  protected  from  any  foe, 
foreign  or  domestic. 

Let  the  United  States  exercise  the  inherent  powers  of 
government  for  general  improvement  and  national  defense 
in  the  direction  I  have  suggested,  and  the  transportation 
problem,  vital  to  the  business  of  the  country,  will  take  care 
of  itself. 

Let  the  improvement  of  our  inland  waterways  be  carried 
on  upon  broad  and  comprehensive  plans,  never  heretofore 
attempted,  and  under  continuing  appropriations. 

We  will  spend  three  hundred  millions  of  dollars  on  the 
Isthmus  of  Panama.  Let  us  spend  one-half  that  sum  in  our 
own  waters,  and  we  will  have  a  great  inland  waterway,  con- 
necting our  navigable  streams,  and  affording  safe  and  con- 
tinuous transportation  from  Cape  Cod  to  the  Rio  Grande. 

The  cost  will  be  infinitesimal  compared  with  results,  alike 
beneficial  to  every  part  of  our  land.     (;) 

I  have  thus  briefly  illustrated  an  opportunity  and  a  duty, 
by  laying  before  you  what  I  conceive  to  be  the  crying  need 
of  the  South ;  a  need  which  has  been  growing  for  years,  and 
for  which  I  have  suggested  a  plain,  practical,  lawful  remedy, 
easy  of  adoption  and  execution,  if  the  occasion  and  the  man 
are  at  hand.  I  know  they  are  at  hand ;  therefore,  bring  the 
occasion  and  the  man  together;  for  here  lies  the  germ  of 
success. 

(j)  Note.— Sec  Map  of  Waterways  in  the  United  States,  tributaiy 
to  &e  Atlantic  and  Gulf,  at  the  end  of  this  paper. 
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The  opportunity  is  yours  to  inaugurate  a  great  work, 
which  will  command  success,  because  it  is  just  and  timely. 

The  Prophecy  Fulfilled. 

In  the  progress  of  the  work,  you  gradually  fashion  the 
walls  of  that  temple  I  prophesied,  the  foundation  of  which 
you  laid  broad  and  deep  through  years  of  trial ;  and  witli 
the  completion  of  the  work  you  will  throw  wide  the  doors 
and  offer  its  freedom  to  the  world. 
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ANNUAL  ADDRESS  BY 
MR  a  J.  HAYNESWORTH 


The  Spirit  of  Lynch  Law  and  Its  G>ntroI 


When,  in  the  troublous  times  of  the  Revolution,  Charles 
Lynch,  of  Virginia,  with  a  few  associates,  undertook  to  sup- 
press crime  by  flogging  certain  disorderly  persons,  he  little 
thonght  that  his  course  would  perpetuate  his  name  to  re- 
motest generations.  But  the  term  lynch-law,  thus  derived, 
has  ever  since  been  held  to  denote  the  lawless  action  of  a 
community  or  a  multitude  seeking  to  supplement  the  course 
of  criminal  justice.  Being  a  Quaker  reared,  the  sentence  of 
death  w^as  never  inflicted  by  the  primitive  court  where 
Charles  Lynch  presided.  It  would  have  been  well  for  pos- 
terity had  the  successors  of  Judge  Lynch  been  as  tender  of 
human  life. 

In  newly  settled  countries,  before  the  course  of  justice  has 
been  established,  and  where  anarchy  would  otherwise  reign, 
lynch  law  is  frequently  resorted  to  as  the  only  means  of  fur- 
nishing adequate  protection  to  society.  Thus,  it  was  com- 
monly practiced  in  the  early  days  of  California,  Nevada, 
Montana  and  other  Western  States.  But  the  practice  passed 
away  as  soon  as  the  foundations  of  social  justice  were  laid 
and  the  protection  of  law  established. 

When  history  shall  come  to  trace  the  entrance  of  the  prac- 
tice of  lynching  into  our  Southern  civilization,  the  fact  will 
be  made  clear  that  this  crime  is  a  product  of  post-bellum 
times ;  and  the  responsibility  for  the  causes  which  produced 
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it  must  then  be  shared  by  others  besides  the  Southern  people. 
When,  following  upon  the  termination  of  the  war,  State 
governments  were  overthrown,  the  courts  were  closed,  and  a 
hostile  military  rule  was  established,  to  which  alone  appeal 
could  be  made  for  the  punishment  of  crime,  when  the  eman- 
cipation of  the  negro  was  followed  by  his  investiture  with 
full  political  rights  and  the  transfer  of  the  powers  of  govern- 
ment from  the  white  man  into  the  hands  of  the  ignorant  and 
untaught  f reedman,  two  marked  effects  were  observable,  to 
wit :  all  the  criminal  instincts  in  the  negro's  character  were 
suddenly  brought  to  full  fruition ;  and  in  the  white  man  was 
developed  the  disposition  to  take  the  law  into  his  ow^n  hands 
in  punishing  crime.  The  temptation  presented  to  the  two 
races  by  the  new  conditions  in  which  they  were  placed  finds 
no  parallel  in  history. 

Let  us  give  a  moment's  pause  for  the  consideration  of  this 
proposition.  Before  the  war,  the  negro  was  not  a  criminal ; 
a  few  strokes  of  the  lash  were  sufficient  punishment  for  his 
gravest  faults.  During  the  war  his  path  was  the  path  of 
peace  and  of  obedience  to  the  law.  But,  when  freed  from 
bondage  and  invested  with  political  rights  and  powers  he 
little  comprehended,  he  saw  lying  at  his  feet  the  fair  fields 
of  the  South  and  the  possessions  of  the  white  man,  the  desire 
to  possess  and  enjoy  was  upon  him  and  the  voice  of  the 
tempter  was  in  his  ear.  To  the  negro  thus  situated,  liberty 
meant  license,  the  right  to  satisfy  his  necessities,  to  gratify 
his  lusts  and  passions ;  and  political  power  was  but  exemption 
from  the  penalties  of  the  broken  law.  It  needed  no  social 
philosopher  to  foresee  that  thenceforth  the  negro's  career 
would  for  many  years  be  marked  by  crime  and  disorder,  and 
that  jails  and  penitentiaries  would  become  his  familiar 
haunts. 

On  the  other  hand,  when  the  white  man  saw  the  adminis- 
tration of  the  law  pass  into  the  hands  of  the  venal  and  cor- 
rupt, and  the  course  of  justice  became  polluted,  he  resorted 
to  violence  as  a  means  of  suppressing  crime  and  preserving 
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his  own  civilization.  This  course  did  not  in  the  first  in- 
stance indicate  a  lawless  sjMrit  among  Southern  white  men, 
but  rather  was  it  eloquent  of  the  great  dangers  which  threat- 
ened their  in3titutions. 

Social  tendencies  and  dispositions  long  outline  the  causes 
which  first  produce  them.  And  so  it  happens  that  to  this 
day  there  continues  the  criminal  tendency  on  the  part  of  the 
negro  and  the  disposition  in  the  white  man  to  punish  crime 
by  lawless  and  violent  means. 

With  the  passing  of  Ku  Kluxism  and  the  other  midnight 
organizations,  intended  to  appeal  to  the  fear  and  superstition 
of  the  negro,  Southern  lynchings  might  have  ceased,  but  for 
the  fact  that  the  negro,  in  his  new  found  liberty,  dared  for 
the  first  time  to  lift  his  eyes  in  lustful  desire  to  the  white 
woman.  This  new  crime  was  a  heinous  offense,  not  only 
against  the  laws  of  the  State,  but  against  the  honor  and  vir- 
tue of  its  womanhood.  Accompanied  as  it  was,  and  always 
will  be,  with  murder  or  cruel  savagery,  it  awakened  in  the 
breast  of  the  white  man  the  slumbering  demon  of  revenge, 
and  filled  his  soul  with  passion  and  lust  for  blood.  The 
process  of  the  law  seemed  slow  and  uncertain  and  wholly 
inadequate  to  the  punishment  of  this  horrible  crime ;  and  so 
it  happened  that  the  feet  of  the  Southern  lyncher  pressed 
close  upon  the  heels  of  the  negro  rapist. 

There  is  throughout  the  South  to-day  a  strong  sentiment 
that  lynch  law  is  the  only  appropriate  tribunal  for  punishing 
this  crime. 

John  Temple  Graves,  in  a  recent  article,  while  deploring 
the  conditions  which  call  forth  the  lynching  mob,  declared  it 
to  be  a  permanent  Southern  institution,  which  would  con- 
tinue so  long  as  the  crime  of  rape  existed. 

One  of  the  United  States  Senators  from  this  State  has 
frequently  put  himself  on  record  as  favoring  the  lynching 
of  negro  rapists,  declaring  that  for  this  crime  he  would  him- 
self gladly  lead  the  lynching  mob. 
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It  is  most  unfortunate  that  such  sentiments  have  found 
frequent  utterance  from  our  public  men. 

In  the  first  place,  there  is  no  reason  why  rape  should  be 
punished  more  summarily  and  with  greater  cruelty  than  all 
other  heinous  crimes.  Indeed,  a  few  other  crimes  frequently 
vie  with  this  in  the  power  to  inflame  public  passion. 

In  the  next  place,  these  apologists  assume  that  the  jurisdic- 
tion of  l3mch  law,  if  once  admitted,  can  be  confined  to  the 
crime  of  rape.  But  this  is  not  the  case.  The  sole  authority 
of  the  mob  emanates  from  the  indignation  and  the  desire  for 
speedy  vengeance  which  is  kindled  in  the  public  mind.  Its 
sole  commission  comes  from  inflamed  passion,  the  fury,  the 
hate,  that  is  aroused.  The  thing  which  inflames  the  public 
mind  is  incidental.  It  may  be  one  thing  to-day,  another 
to-morrow.  But  whatever  it  be,  if  it  let  loose  the  mob  spirit, 
it  vests  the  mob  with  the  only  authority  it  ever  does  obtain, 
the  power  to  trample  upon  law  and  justice,  to  spread  ruin 
and  desolation,  to  kill  and  destroy.  The  mob  jurisdiction, 
wild,  lawless,  criminal,  extends  to  whatever  act  or  deed  in- 
flames public  passion. 

Of  those,  who,  in  1903,  suffered  death  from  mob  law,  only 
20  per  cent,  were  charged  with  rape.  Arson  and  murder 
were  the  charges  against  those  negroes  of  Statesboro,  Ga., 
who  were  tortured  at  the  stake.  The  crime  which  incited 
the  Broxton  Bridge  horror  was  the  larceny  of  a  Bible.  The 
new-made  grave  of  the  white  murderer  of  Kershaw  County 
bears  grim  testimony  to  the  fact  that  mob  vengeance  does 
not  confine  itself  to  the  crime  against  womanhood,  nor  its 
victims  to  the  negro  race. 

Let  us  not  deceive  ourselves.  If  we  temporize  with  lynch 
law,  we  do  but  nurse  in  our  bosom  an  evil,  which  one  day 
will  strike  at  the  very  heart  of  society  and  poison  all  the  cur- 
rents of  social  life.  The  crime  against  womanhood  is  de- 
serving of  a  terrible  retribution.  But  to  make  this  the  occa- 
sion for  venting  public  passion  and  for  riot  and  murder,  is 
the  highest  of  social  offenses.     It  not  only  violates  the  law. 
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but  it  brings  discredit  and  contempt  upon  the  government, 
by  which  that  law  is  enacted  and  administered.  In  times  of 
revolution  and  anarchy,  the  mob  may  sometimes  have  a  cor- 
rective influence,  but  it  has  no  rightful  jurisdiction  where 
government  exists.  For  government  and  l)mch  law  are  not 
co-ordinate  jurisdictions ;  they  cannot  work  together  for  the 
peace  and  welfare  of  society.  They  are  antagonistic  forces. 
For  government,  if  it  be  not  perverted,  means  peace,  order, 
justice ;  and  mob  law  means  murder,  riot  and  anarchy.  Gov- 
ernment ends  when  mob  law  begins. 

But  Mr.  Graves  tells  us  that  the  lynching  mob  has  come 
to  stay;  that  it  is  one  of  our  permanent  Southern  institu- 
tions for  the  punishment  of  crime.  If  this  be  true,  it  be- 
hooves us  to  inquire  into  the  methods  and  influences  that  pre- 
vail in  the  formation  of  its  judgments. 

As  a  court,  it  violates  every  rule  of  law  and  justice.  It 
listens  to  no  evidence.  It  gives  the  poor  human  victim  no 
opportunity  to  establish  his  innocence,  and  robs  him  of  his 
right  of  trial  by  jury.  Its  conclusions  are  reached  by  no 
calm  consideration  of  the  facts,  but  are  the  result  of  blind, 
ungoverned  fury.  Combining  in  itself  the  fourfold  office 
of  Sheriff,  Judge,  jury  and  executioner,  it  is  hurried  for- 
ward by  the  human  cry  for  vengeance,  and  in  pronouncing 
judgment,  commits  a  crime  against  its  victim,  and  a  still 
greater  crime  against  the  laws  and  government  of  the  State. 
Professing  to  serve  the  ends  of  society,  it  becomes  its  most 
dangerous  foe. 

And  what  a  fickle,  changeable  thing  is  the  mob !  Swayed 
and  swept  here  and  there  by  blind  passion  as  a  straw  in  a 
tempest!  These  qualities  are  strongly  developed  by  the 
master  interpreter  of  human  nature,  Shakespeare,  in  the 
drama  of  Julius  Caesar. 

Caesar  has  been  slain  in  the  Senate  chamber,  and  the  reins 
of  government  have  fallen  to  Brutus  and  his  confederates. 
Caesar's  body  is  borne  to  the  market  place,  and  a  mob  gath- 
ers, demanding  to  know  the  reasons  for  his  assassination. 
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Brutus  rises  and  speaks :  *'li  any  demand  why  Bnitns  rose 
against  Caesar,  this  is  my  answer :  *Not  that  I  loved  Caesar 
less,  but  that  I  loved  Rome  more.  Had  you  rather  Caesar 
were  living  and  die  all  slaves,  than  that  Caesar  were  dead  to 
live  all  free  men  ?'  "  He  declares  that  Caesar  was  ambitious, 
and  intimates  that  he  sought  kingly  power,  and  that  this 
would  make  bondsmen  of  Roman  citizens.  The  crowd  lis- 
tens with  rapt  attention,  and  when  he  is  done,  express  their 
approval  in  such  phrases  as:  "Live  Brutus!  Live,  live!" 
"Give  him  a  statue  with  his  ancestors."  "Let  him  be  Caesar. 
Caesar's  better  part  shall  be  crowned  in  Brutus."  But  Bru- 
tus, thinking  that  he  has  appeased  the  multitude,  is  content 
to  leave  them  to  listen  to  Mark  Anthony's  funeral  speech, 
wherein  he  is  given  permission  to  speak  all  good  he  can 
devise  of  Caesar,  provided  only  he  blame  not  the  conspira- 
tors. And  now  observe  how  Anthony  sways  the  populace 
at  his  will.  See  how  he  carries  the  mob  with  him.  "Me- 
thinks  there  is  much  reason  in  his  sayings."  "There  is  not  a 
nobler  man  in  Rome  than  Anthony." 

Onward  he  sweeps  them  with  his  matchless  eloquence, 
skillfully  he  works  upon  their  feelings,  until  the  populace, 
which  but  a  moment  before  was  applauding  Brutus  to  the 
echo,  now  turns  in  fury  against  him. 

"We'll  mutiny."  "We'll  burn  the  house  of  Brutus." 
"Most  noble  Caesar ;  we'll  revenge  his  death."  And  so  they 
depart  to  wreak  mob  vengeance  on  Caesar's  slayers. 

Anthony  has  accomplished  his  task.  "Now  let  it  work. 
Mischief,  thou  are  afoot.  Take  thou  what  course  thou  wilt." 
Public  passion  has  been  inflamed,  the  thirst  for  human  blood 
is  in  the  heart,  and  the  cry  for  vengeance  is  on  the  lips,  and 
the  Roman  mob  fills  the  city  with  riot  and  burnings  and 
slaughter,  and  the  streets  of  Rome  run  red  with  human 
blood. 

Oh  I  what  a  matchless  institution  is  the  mob  for  the  trial 
and  punishment  of  crime  I  In  the  production  of  this  tribu- 
nal, our  20th  century  civilization  has  surely  exhausted  its 
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vital  powers  I  Starting  out  as  the  champion  of  justice,  the 
avenger  of  public  wrong,  it  sows  broadcast  the  seeds  of  dis- 
order, and  a  thousand  crimes  spring  up  in  its  track. 

If  any  think  that  I  exaggerate  the  strength  of  the  lynch- 
ing sentiment,  I  will  point  him  to  the  fact  that  when  a  hei- 
nous crime  is  committed,  there  is  often  a  race  between  the 
law  and  the  mob  as  to  who  shall  first  capture  the  criminal. 
If  captured  by  the  mob,  the  end  soon  comes.  But  the  law, 
if  it  captures  the  prize,  must  make  a  shameful  surrender,  or 
protect  its  possession  by  force  or  cunning.  Either  the  cap- 
tive is  hurried  away  in  secrecy  to  a  place  of  safety,  or  the 
military  arm  of  the  government  is  appealed  to.  Thus  tht 
civil  law  confesses  itself  too  weak  in  public  opinion  to  con- 
tend with  the  lawless  impulse  of  the  mob. 

We  hold  in  contempt  the  nations  of  South  America,  be- 
cause they  seem  to  know  no  method  of  correcting  evils  in 
their  government  or  injustice  in  their  laws,  except  by  riot 
and  revolution.  But  wherein  are  we  better  than  they,  if  we 
confess  an  inability  to  deal  with  the  crime  of  rape  except  by 
mob  law  ?  or  to  adequately  punish  by  legal  means  the  poor, 
debased  wretch,  who,  without  money,  or  friends,  or  power, 
stands  cowering  before  an  enraged  and  blood-thirsty  public 
opinion  ?  .  If  obedience  to  law  and  subjection  to  government 
be  the  test  of  civilized  society,  what  have  we  to  boast  of  more 
than  they? 

We  have  been  loud  in  our  condemnation  of  Russian  bar- 
barity. But  the  record  fails  to  show  where  a  Russian  mob 
has  ever  burned  at  the  stake  its  Jewish  victim,  and  then 
borne  off  pieces  of  the  crisp  flesh  as  mementoes  of  a  nation's 
shame  and  a  people's  degradation.  Yet  this  is  what  the 
Statesboro,  Ga.,  mob  did. 

Oh !  my  brethren  of  the  South,  we  cannot  afford  to  give 
ourselves  over  to  mob  rule.  The  voice  of  the  nations  calls 
upon  us  to  arouse  ourselves  and  to  forever  put  aside  this  hor- 
rible, this  most  unrighteous  practice.  The  experiences  of 
the  past  and  the  apprehensions  of  the  future  appeal  to  us. 
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There  is  no  crime  in  the  catalogue  of  crimes  for  which  we 
cannot  provide  an  appropriate  trial  and  adequate  punish- 
ment. To  enact  and  to  administer  the  laws  is  in  our  hands. 
We  have  the  power  to  correct  any  defect  in  the  course  of 
criminal  justice.  To  admit  our  inability  to  meet  the  case 
of  any  crime  except  by  resort  to  mob  violence,  is  to  stultify 
ourselves,  to  confess  our  unfitness  for  self-government,  to 
prove  ourselves  degenerate  sons  of  a  noble  and  glorious  past. 

Christian  sentiment  demands  that  one  accused  of  crime  be 
given  a  fair  trial,  and  that  punishment  shall  come  only  after 
conviction.  To  kill  the  accused  before  trial  is  murder.  The 
quality  of  the  act  is  unchanged  by  the  number  concerned  in 
its  commission.  It  is  murder,  whether  oxnmitted  by  one, 
or  ten.  or  a  hundred.  The  number  of  persons  engaged  in 
it  may  affect  the  question  of  immunity  from  punishment, 
but  not  the  character  of  the  deed.  The  community  that 
would  avenge  crime  by  any  other  means  than  that  ordained 
by  society,  seeks  to  destroy  the  very  foundation  of  social  jus- 
tice, and  robs  the  law  of  that  conserving  force  upon  which 
it  must  ultimately  depend  for  enforcement — the  respect  and 
reverence  of  the  people.  Social  order  and  obedience  to  law 
never  have  been  the  outcome  of  anarchy  and  chaos.  The 
people  that  tolerate  the  lynching  mob  need  not  be  surprised 
when  the  reaping  brings  a  rich  harvest  of  crime.  For  how 
can  the  individual  reverence  for  law  survive  the  sight  of 
whole  communities  with  impunity  trampling  upon  the  sacred 
institution  of  justice?  And  when  individual  respect  for 
law  is  destroyed,  the  very  nerve  centre  of  social  justice  is 
impaired. 

I  have  tried  to  present  lynch  law  in  its  true  colors,  to  ex- 
hibit it  under  the  lime-light,  in  order  that  the  people  may 
know  its  real  character  and  where  it  leads,  and  knowing  this 
may  seek  the  remedy. 

To  deal  with  this  crime  by  the  ordinary  legal  machinery 
is  impossible,  for  two  reasons:  (1)  The  tribunals  of  a  free 
people  are  not  adapted  to  the  punishment  of  whole  commu- 
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nities,  nor  is  there  any  practical  means  by  which  a  multitude 
may  be  brought  to  trial  and  conviction.  (2)  Public  opin- 
ion, upon  which  all  law  must  finally  depend  for  its  enforce- 
ment, would  be  voiced  in  the  jufy  box,  and  the  crime  that  it 
justifies  would  stand  excused.  So  that,  as  the  law  now 
stands,  would-be  lynchers  are  not  deterred  from  their  pur- 
pose by  any  serious  apprehension  of  punishment. 

There  is,  however,  a  penal  device,  which  was  largely  in- 
strumental in  suppressing  the  practice  of  duelling,  and  which 
might  prove  equally  efficacious  in  the  case  of  lynching.  It 
would  be  a  simple  expedient  to  amend,  so  as  to  include  the 
crime  of  lynching,  that  constitutional  provision  which  de- 
clares participation  in  a  duel  a  disqualification  for  holding 
any  office  in  this  State,  and  exacts  from  the  applicant  for 
office  an  oath  that  he  has  not  participated  in  this  crime. 

Such  is  the  ambition  of  the  average  American  citizen  that 
few  would  be  found  who  would  be  willing  to  forever  debar 
themselves  from  the  privilege  of  holding  office.  Moreover, 
the  disqualification  would  carry  a  stigma  that  none  would 
desire  to  wear.  If  the  ordinary  lynching  mob  were  de- 
prived of  all  who  would  be  deterred  by  such  considerations 
as  these,  its  ranks  would  be  decimated,  and  it  would  have 
neither  the  strength  of  purpose  nor  the  intelligence  to  carry 
out  its  lawless  designs. 

It  will  be  observed  that  the  efficacy  of  the  proposed  pro- 
vision lies  in  the  fact  that  the  disqualification  does  not  de- 
pend upon  conviction,  which  in  the  present  state  of  public 
opinion  would  seldom  occur ;  but  the  applicant  for  office  must 
show,  under  oath,  that  he  possesses  the  necessary  qualifica- 
tion, and  he  may  be  ousted  if  it  can  be  proved  that  he  is  in 
fact  guilty  of  the  crime. 

The  force  of  such  an  enactment  would  be  greatly  in- 
creased by  extending  its  terms  so  as  to  disqualify  the  lyncher 
from  the  right  of  suffrage. 

By  adopting  some  such  provision,  we  would  emphasize 
the  fact  that  lynch  law  is  utterly  abhorrent  to  the  best  senti- 
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ment  of  the  State;  and  to  employ  the  words  of  another: 
"There  is  an  amazing  strength  in  the  expression  of  the  de- 
termination of  a  whole  people,  and  when  it  declares  itself, 
the  imagination  of  those  who  are  most  inclined  to  contest  it 
is  overawed  by  its  authority." 

Again,  we  would  by  such  course  show  to  the  world  that 
we  are  not  in  the  attitude  of  consenting  to  this  shameful 
crime;  but  that,  as  a  civilized  and  Christian  people,  we  are 
using  our  best  efforts  for  its  suppression.  How  much  has 
been  lost  to  the  South  in  material  welfare,  in  political  influ- 
ence, and  in  the  good  opinion  of  the  world,  through  the  im- 
pressions created  by  Southern  lynchings,  is  beyond  compu- 
tation. 

As  already  observed,  this  crime  gathers  its  votaries,  not 
so  much  from  the  criminal  classes,  as  from  those  who  desire 
to  see  justice  administered.  Springing,  as  it  does,  from  the 
desire  to  supplement  the  law,  it  feeds  upon  false  notions  of 
social  duty;  its  growth  is  rankest  where  public  opinion  is 
most  perverted.  It  is  necessary,  therefore,  that  the  real 
work  of  reformation  should  begin  by  correcting  public  opin- 
ion, by  educating  and  uplifting  public  sentiment  so  that  it 
will  no  longer  tolerate  violations  of  law,  but  will  hold  the 
laws  of  the  State  in  reverence  and  sanctity  as  a  God-ordained 
institution. 

The  conception  that  government  derives  its  powers  from 
the  people,  and  that  the  source  of  authority  is  the  popular 
will,  too  often  tends  to  induce  belief  in  the  right  of  the  peo- 
ple at  pleasure  to  refuse  obedience  to  law.  They  thus  con- 
fuse the  rule  of  the  people  with  the  "caprice  of  the  crowd," 
and  forget  that  it  is  "the  high  and  impersonal  rule  before 
which  those  who  govern  are  the  first  to  bow  the  head." 
Self-government  is  the  rule  imposed  by  a  free  people  upon 
itself  for  its  own  protection  and  guidance  in  all  rightful 
things.  It  is  subjection  to  constituted  authority,  it  is  con- 
formity with  the  laws  of  society  and  the  ordinance  of  God. 

We  need  to  renew  our  allegiance  to  the  principles  of  our 
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fathers;  to  rekindle  upon  every  hearth  the  sacred  fires  of 
patriotism ;  to  convert  every  family  circle  into  a  nursery  of 
love  of  country,  its  institutions  and  its  laws.  Turbulent 
outbursts  against  the  ordinances  of  society  would  decrease 
with  a  growth  in  knowledge  of  the  relation  of  government 
and  the  great  public  benefits  which  it  secures.  For  these 
institutions  embalmed  in  a  people's  love,  those  will  they 
strive  to  preserve. 

Nothing  is  falser  than  the  notion  that  the  State  has  dis- 
charged its  duty  to  the  cause  of  justice  when  it  plays  the  part 
of  Sheriff  and  policeman.  To  apprehend  the  culprit  and 
bring  him  to  justice  is  a  high  social  function  which  we  should 
by  no  means  neglect.  But  to  educate  the  people  in  honor 
and  virtue  and  law-lovingness  is  still  a  higher  duty.  To 
punish  crime  after  it  is  committed  is  well;  but  how  much 
better,  how  much  less  costly,  to  cultivate  in  the  people  a 
reverence  for  law  and  a  wholesome  fear  of  the  penalties  of 
its  disobedience.  The  State  that  satisfies  itself  with  penal 
legislation  and  neglects  this  duty  of  instruction  is  untrue  to 
the  best  interests  of  the  people  it  represents.  For  no  legis- 
lation can  prove  a  substitute  for  intelligence  and  public 
morality. 

The  question  naturally  arises  at  this  point  as  to  whether 
a  State  can  consistently  with  this  duty  engage  in  any  busi- 
ness or  become  merchants  of  any  wares  that  tend  to  debauch 
the  citizen  and  to  develop  his  criminal  instincts?  Can  a 
municipality  whose  powers  of  government  are  vested  in  it 
for  the  common  good  of  its  citizens  be  true  to  its  highest 
obligations  and  at  the  same  time  connive  at  the  existence  of 
dens  of  iniquity — the  breeding  grounds  of  vice  and  crime  ? 

The  strength  of  society  depends  upon  the  private  charac- 
ter of  the  citizens.  Government,  therefore,  cannot  with  im-* 
punity  permit  the  seeds  of  vice  to  be  broadcast  over  the  land. 
"For  no  country  can  go  on  to  prosperity  with  society  rotting 
at  its  foundations.'' 

"But,"  says  some  one,  "the  functions  of  government  are 
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to  preserve  peace  and  order;  it  has  nothing  to  do  with 
morality  and  religion."  I  beg  to  repeat  in  reply  the  beauti- 
ful words  of  De  Toqueville :  * 'Religion  is  the  companion  of 
liberty  in  all  its  battles  and  its  triumphs;  the  cradle  of  its 
infancy,  and  the  divine  source  of  its  claims.  The  safeguard 
of  morality  is  religion,  and  moralit>'  is  the  best  security  of 
law  and  the  surest  pledge  of  freedom." 

I  deny,  then,  that  the  State  has  done  its  full  duty  when  it 
makes  its  statutes  plain  and  metes  out  a  sure  punishment  to 
those  who  violate  them.  The  real  protection  of  society  lies 
in  measures  preventive  in  their  nature,  which  build  up  pri- 
vate character  and  uplift  public  thought  and  sentiment. 
Crime  is  to  be  reduced  not  so  much  by  fear  of  punishment 
as  by  improvement  of  private  morals. 

Our  people  are  not  addicted  to  vices  of  a  base  and  de- 
graded nature,  w^hich  in  secret  strike  with  rot  and  canker  the 
foundations  of  society.  Their  crimes  are  deeds  of  violence 
and  turbulence  which  are  committed  in  the  open,  and  the 
whole  world  hears  of  them.  With  a  little  more  patience,  a 
little  more  self-control,  a  little  more  chastening  of  the  spirit, 
Oiirs  would  be  a  proud,  virtuous  and  happy  people. 

May  the  day  soon  come  when  the  South  shall  for  all  time 
close  its  dark  and  bloody  record,  and  when  love  of  law^  and 
order  shall  join  with  the  other  noble  traits  of  Southern  char- 
acter !  Then  will  "ours  be  a  land  of  liberty,  the  seat  or  vir- 
tue, the  asylum  of  the  oppressed,  a  name  and  a  praise  in  the 
whole  earth."  Then,  indeed,  will  the  sons  of  liberty  join 
in  the  song  of  "Peace  on  earth,  good  will  toward  men" — the 
fulfillment  of  social  law  and  of  Jehovah's  ordinances. 
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Uniformity  of  Legislation 


It  is  difficult  to  conceive  of  any  subject  more  deserving 
the  consideration  of  any  American  lawyer  than  the  subject 
of  Uniformity  of  Legislation  between  the  States  of  our 
Union. 

While  our  general  system,  except  in  Louisiana,  is  that  of 
ihe  Common  Law  of  England,  the  variations  therefrom  in 
laws  affecting  the  domestic  relations,  such  as  marriage  and 
divorce,  the  descent  and  distribution  of  property,  the  execu- 
tion, probate  and  settlement  of  wills,  the  variations  in  the 
law  concerning  negotiable  promissory  notes  and  bills  of  ex- 
change, the  law  of  sales,  ;and  other  variations  too  numerous 
to  mention,  make  the  law  so  uncertain  as  greatly  to  interfere 
with  that  freedom  of  commerce  and  intercourse  essential  to 
our  existence  as  a  nation.  Indeed,  few  realize  how  much 
the  necessity  for  uniformity  in  regard  to  commercial  mat- 
ters had  to  do  with  the  calling  into  existence  of  the  conven- 
tion that  framed  the  Constitution  of  the  United  States. 
Webster  declared  that  the  entire  purpose  for  which  the  dele- 
gates assembled  at  Annapolis  was  to  devise  means  for  the 
uniform  regulation  of  trade.  Such  a  positive  assertion  from 
so  high  legal  authority  is  strictly  in  accordance  with  the  facts 
of  history.  A  company  had  been  formed,  of  which  George 
Washington  was  President,  to  extend  the  navigation  of  the 
Potomac.     To  accomplish  this,  it  was  found  it  would  be 
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necessary  to  secure  the  co-operation  of  the  States  of  Virginia 
and  Maryland.  The  two  States  appointed  a  joint  commis- 
sion, in  1785,  and  they  met  at  Mount  Vernon  for  consulta- 
tion. It  was  found  that  the  plan  proposed  by  Washington 
contemplated  the  union  of  the  head  waters  of  the  Potcxnac 
and  the  Ohio  Rivers,  and  this  rendered  it  necessary  to  secure 
the  co-operation  of  Pennsylvania.  Washington  suggested 
that  a  uniform  system  of  duties,  of  currency  and  of  other 
commercial  regulations,  should  also  be  agreed  upon.  The 
Commissioners  present  from  Virginia  and  Marj-land  re- 
ported to  their  respective  L^slatures  in  favor  of  these  sug- 
gestions, and  the  Legislature  of  Maryland,  adopting  the 
report,  agreed  to  the  suggestion  to  ask  that  Pennsylvania  be 
also  consulted,  and  that  a  conference  of  Commissioners  from 
all  the  States  be  held.  A  resolution  to  this  effect  was  pro- 
posed by  Madison,  and  was  introduced  in  the  Legislature 
of  Virginia  by  the  father  of  Tyler ;  it  was  laid  on  the  table, 
the  time  not  being  yet  ripe  for  its  passage.  It  was  soon 
taken  from  the  table  and  passed,  the  Govehior  being  re- 
quested to  issue  invitations  to  Commissioners  from  all  the 
States  to  meet  at  Annapolis,  September  11,  178G.  When 
the  Convention  assembled,  it  was  found  that  Commissioners 
were  present  from  Virginia,  Delaware,  Pennsylvania,  New 
York  and  New  Jersey  only,  while  those  appointed  in  Mas- 
sachusetts, New  Hampshire,  Rhode  Island  and  Connecticut 
were  absent.  Discouraged  by  the  attendance  of  so  few  Com- 
missioners, the  Convention  adjourned,  after  agreeing  to  an 
address  written  by  Alexander  Hamilton,  that  was  sent  to  all 
the  States,  urging  upon  them  all  the  appointment  of  Com- 
missioners to  meet  in  Convention  in  Philadelphia,  in  May 
following  (I  quote  the  words  of  Hamilton),  "to  devise  such 
further  provisions  as  shall  appear  to  them  necessary  to  ren- 
der the  Constitution  of  the  Federal  Government  adequate  to 
the  exigencies  of  the  Union  and  to  report  to  Congress  such 
an  Act,  as  when  agreed  to  by  them  and  confirmed  by  the 
Legislatures  of  every  State,  would  effectually  provide  for 
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the  same."  Under  the  broad  vision  of  Hamilton  the  move- 
ment for  securing  better  commercial  regulations  was  now 
growing  into  a  movement  for  a  better  form  of  government. 
Although  the  Continental  Congress  was  in  a  moribund  con- 
dition and  the  government  of  the  country  was  going  from 
bad  to  worse,  it  was  felt  to  be  desirable  to  secure  the  co- 
operation of  the  Congress  itself,  and  the  matter  was  accord- 
ingly brought  up  there.  Favorable  action  upon  it  there  was 
defeated,  however,  by  appealing  to  the  jealousy  of  Congress 
at  the  adoption  of  such  a  measure  that  did  not  originate  in 
the  Congress  itself,  the  opposition  being  led  by  Nathan  Dane 
and  Rufus  King,  of  Massachusetts. 

Undeterred  by  this  failure  to  secure  the  co-operation  of 
the  Congress,  Virginia  chose  her  delegates  with  Washington 
as  one  of  them.  This  action  met  with  satisfaction  through- 
out the  States,  and  induced  Massachusetts  to  follow  New 
Jersey,  Pennsylvania,  North  Carolina  and  Delaware  in 
adopting  the  plan  and  in  electing  delegates  to  the  proposed 
Convention.  It  was  now  recognized  in  the  Congress  that 
the  plan  would  probably  succeed  without  its  co-operation, 
so  it  adopted  a  resolution  favoring  the  Convention.  Then 
New  York,  Georgia,  South  Carolina,  Connecticut  and  New 
Hampshire  elected  delegates,  Rhode  Island  being  the  only 
State  that  refused  to  take  part,  and  the  Convention  met  that 
framed  the  immortal  Constitution  of  the  United  States. 
The  need  for  better  commercial  regulations  thus  led  to  the 
formation  of  a  new  National  Government  that  superseded 
the  weak  and  inefficient  Government  of  the  Articles  of  Con- 
federation. Although  direct  consent  to  remodel  our  im- 
perfect form  of  government  could  not  be  obtained,  yet  this 
result  was  finally  brought  about  by  the  necessity  for  uniform- 
ity in  laws  concerning  commerce.  The  admitted  need  for 
uniform  regulation  of  commerce  between  the  States  led  un- 
expectedly to  the  overthrow  of  the  old  league  of  friendship 
between  the  States,  and  the  substitution  of  a  more  central- 
ized system  of  government,  under  which  we  have  become  a 
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nation.  The  mov-enient  now  at  work  for  Uniformity  of 
legislation  among  the  States  is,  therefore,  a  deep-seated  ne- 
cessity in  the  development  of  our  American  political  system. 
A  brief  account  of  this  movement  and  of  what  it  has  accom- 
plished will  best  explain  to  you  the  great  field  of  usefulness 
that  lies  before  us. 

July  1,  1878,  several  leading  lawyers  in  different  States 
issued  a  call  for  a  meeting  to  form  an  American  Bar  Asso- 
ciation. Pursuant  to  this  call  sevent\'-five  lawyers,  among 
whom  were  prominent  members  of  the  Bar,  Judges,  Jurists. 
&c.,  interested  in  the  proposal,  met  at  Saratoga  Springs. 
Xew  York,  August  21,  1&78,  and  formed  the  American  Bar 
Association. 

The  first  object  of  this  Association,  as  stated  in  the  call 
for  this  meeting,  was  "to  assimilate  the  laws  of  the  different 
States/*  and  the  first  article  of  the  Constitution,  as  then 
adopted  and  as  it  still  stands,  is  as  follows : 

**Its  object  shall  be  to  advance  the  science  of  jurispru- 
dence, promote  the  administration  of  justice  and  uniformity 
of  legislation  throughout  the  Union,  uphold  the  honor  of 
the  profession  of  the  law  and  encourage  cordial  intercourse 
among  the  members  of  the  American  Bar." 

The  first  report  of  any  Committee  to  this  Association  was 
that  of  the  Committee  on  Jurisprudence  and  Law  Reform, 
made  in  1879  at  the  second  annual  meeting,  in  which  report 
the  Committee  recommended  co-operation  among  the  several 
local  councils  of  the  Association,  and  this  Committee  to 
secure  uniformity  in  legislation  on  various  subjects  referred 
to  the  Committee. 

Again,  in  1882,  this  Committee  reported  on  various  sub- 
jects referred  to  them,  with  forms  for  statutes  to  bring  about 
uniformity  in  legislation  in  the  different  States. 

In  1880  the  Committee  on  Correspondence  of  the  State 
Bar  Association  of  Alabama  sent  out  a  circular  to  the  Sec- 
retary of  every  State  Bar  Association,  dwelling  especially 
upon  the  desirability  of  uniformity  in  legislation,  concerning 
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negotiable  instruments,  calling  attention  to  the  English  Bills 
of  Exchange  Act,  suggesting  that  it  be  recommended  for 
adoption  to  the  Legislatures  of  the  respective  States.  To 
this  Bar  Association  and  its  Committee  is,  therefore,  to  be 
given  the  honor  of  the  first  step  taken  in  this  country  toward 
uniform  legislation  in  the  law  of  negotiable  instruments. 

In  1887  the  Committee  on  Commercial  Law  of  the  Ameri- 
can Bar  Association  submitted  a  report  upon  the  need  for 
a  national  bankruptcy  act  and  for  national  legislation  to 
regulate  commercial  transactions  between  citizens  of  differ- 
ent States.     Their  fourth  conclusion  was : 

"That  in  the  exercise  of  the  same  power"  (over  interstate 
commercial  transactions),  "Congress  should  enact  a  statute 
relating  to  bills  of  exchange  and  other  commercial  paper, 
so  far  as  the  same  is  involved  in  interstate  commerce." 

The  bill  they  recommended  is  given  in  full  in  the  Reports 
of  the  American  Bar  Association  for  1887.  It  merits  study 
as  the  precursor  of  the  Negotiable  Instruments  Law.  It 
was  prepared  by  a  member  of  the  American  Bankers  Asso- 
ciation, and  was  introduced  into  Congress  by  the  late  Judge 
Poland.  The  preliminary  statement  would  make  an  appro- 
priate, admirable  preliminary  statement,  to  stand  at  the  head 
of  our  Negotiable  Instruments  Law,  that  should  be  passed 
by  Congress  as  a  National  Act,  in  the  exercise  of  its  power 
over  interstate  commerce.     It  is  as  follows : 

"Parti.  Preliminary: 

"Section  1.  That  to  provide  for  the  general  welfare  of 
the  United  States  and  to  carry  into  execution  more  fully 
than  heretofore  the  power  to  regulate  commerce  among  the 
several  States,  and  to  promote  the  security  and  efficiency  of 
the  national  banks  in  their  commercial  transactions,  all  bills 
of  exchange,  promissory  notes,  checks  on  banks  or  bankers, 
and  other  negotiable  instruments  purporting  to  have  been 
made  in  one  of  the  United  States,  or  a  Territory  thereof, 
are  hereby  declared  to  be  means  and  instruments  of  com- 
merce among  the  several  States,  and  all  such  bills,  notes, 
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checks  and  instruments,  made  or  dated  on  or  after  the  date 
of  the  approval  of  this  Act,  shall  be  governed  exclusively  by 
the  provisions  thereof ;  and  all  laws  or  parts  of  laws  of  the 
several  States  in  any  wise  inconsistent  with  the  provisions 
of  this  Act  are  hereby  suspended." 

At  the  annual  meeting  of  1889  W.  A.  Collier,  of  Tennes- 
see, stated  that  at  a  recent  meeting  of  the  Bar  Association 
of  Tennessee  the  President  had  made  some  wise  suggestions 
in  reference  to  uniformity  of  laws  in  his  address ;  and  this 
address  had  been  referred  to  a  Committee  which  had  re- 
ported thereon,  and  in  obedience  to  their  request  he  now  sub- 
mitted the  following  resolution: 

"Recognizing  the  desirability  of  uniformity  in  laws  of  the 
several  States,  especially  those  relating  to  marriage  and 
divorce,  descent  and  distribution  of  property,  acknowledg- 
ment of  deeds,  execution  and  probate  of  wills ;  therefore,  be  it 

**Resolved,  That  the  President  of  this  Association  appoint 
a  Committee,  consisting  of  one  from  each  State,  who  shall 
meet  in  convention,  at  a  time  and  place  to  be  fixed  by  the 
President,  and  compare  and  consider  the  laws  of  the  different 
States  relating  to  these  subjects,  and  prepare  and  report  to 
this  Association  such  recommendations  and  measures  as  will 
bring  about  the  desired  result." 

The  resolution  was  adopted,  the  President  appointed  the 
Committee  and  the  list,  consisting  of  forty-two  members, 
may  be  found  at  page  96.  It  has  been  appointed  annually 
ever  since  then,  the  number  of  its  members  increasing  as 
other  States  have  representatives  added,  and  at  the  annual 
meeting  in  1903  it  was  constituted  one  of  the  Standing  Com- 
mittees, the  Constitution  being  changed  to  bring  this  about. 

This  Committee  (on  Uniform  State  Laws)  made  its  first 
report  the  following  year. 

They  reported  that  the  State  of  New  York  had  passed  an 
Act  authorizing  the  Governor,  by  and  with  the  consent  of 
the  Senate,  to  appoint  three  Commissioners  for  the  Promo- 
tion of  Uniformity  of  Legislation  in  the  United  States; 
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"to  examine  the  subjects  of  marriage  and  divorce,  insol- 
vency, the  form  of  notarial  certificates,  and  other  subjects ; 
to  ascertain  the  best  means  to  effect  an  assimilation  and  uni- 
formity in  the  laws  of  the  States,  and  especially  to  consider 
whether  it  would  be  wise  and  practicable  for  the  State  of 
New  York  to  invite  the  other  States  of  the  Union  to  send 
representatives  to  a  convention  to  draft  uniform  laws  to  be 
submitted  for  the  approval  and  adoption  of  the  several 
States,  and  to  devise  and  recommend  such  other  course  of 
action  as  shall  best  accomplish  the  purpose  of  this  Act." 

The  Committee  recommended  the  passage  by  each  State 
and  by  the  Congress  of  the  United  States  for  the  District 
of  Columbia  and  the  Territories,  of  an  Act  similar  to  the 
above,  inserting  further,  as  proper  subjects  requiring  uni- 
formity of  legislation,  "descent  and  distribution  of  property, 
acknowledgment  of  deeds,  execution  and  probate  of  wills." 

They  recommended,  also,  that  the  Secretary  be  instructed 
to  cause  the  report  and  accompanying  resolutions  to  be 
printed  and  to  send  copies  to  the  members  of  the  General 
Council,  the  Vice-President  and  to  the  members  of  this  Com- 
mittee in  each  of  the  States  and  Territories  and  District  of 
Columbia,  with  the  request  that  they  unite  in  preparing,  pre- 
senting and  securing  the  passage  of  a  similar  bill  in  their 
respective  States  and  Territories.  The  report  and  resolutions 
were  adopted,  Mr.  Louis  H.  Pike  ,of  Ohio,  stating  that  the 
same  subject  had  been  considered  by  the  Ohio  State  Bar 
Association  and  by  the  National  Bar  Association ;  and  that 
some  of  the  recommendations  of  the  latter  in  regard  to  it 
had  been  adopted  by  some  of  the  State  Legisatures,  and  some 
action  had  been  taken  upon  it. 

This  Committee  on  Uniform  State  Laws  made  its  second 
report  in  1891,  stating  that  as  it  had  been  found  impossible 
for  the  members  to  meet  in  Convention,  a  circular  had  been 
issued  by  the  Chairman  and  sent  to  each  member,  requesting 
answers  to  inquiries  as  to  what  steps  had  been  taken  looking 
to  the  formation  of  a  Commission  on  Uniformity  of  Laws 
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in  the  recipient's  State ;  and  in  what  respect  greater  uniform- 
ity in  legislation  is  deemed  desirable  and  practicable,  etc- 

Answers  were  received  from  most  of  the  States,  from 
Judges  of  the  highest  courts,  and  from  lawyers  who  had 
made  a  study  of  interstate  law.  Commissions  had  been  ap- 
pointed on  Uniformity  of  Legislation  in  New  York,  Penn- 
sylvania, Massachusetts,  Michigan,  New  Jersey  and  Dela- 
ware. The  Committee  found  a  substantial  agreement  of 
opinion  that  the  desired  uniformity  could  be  best  secured 
by  legislative  action  in  the  States,  a  conclusion  that  has  been 
verified  by  the  results  of  subsequent  experience. 

"There  was  a  substantial  agreement  in  the  view  that  the 
most  urgent  and  immediate  need  of  uniformity  or  unification 
was  in  the  matters  affecting  directly  the  business  common 
to  and  coextensive  with  the  whole  country,  such  as  the  en- 
forcement of  contracts,  the  validity,  negotiability  and  con- 
struction of  commercial  paper  and  the  formalities  of  all  l^;al 
instruments  and  the  proofs  of  their  authenticity.  It  was 
apprehended  that  sudden,  radical  and  fundamental  changes 
in  the  laws  of  divorce,  descent  and  distribution,  however 
desirable,  would  meet  with  the  greatest  difficulty,  and  in 
most  States  changes  would  be  more  likely  to  be  adopted,  if 
at  all,  after  the  general  advantages  of  uniformity  in  com- 
mercial matters  had  been  demonstrated  by  experience." 

The  Committee  on  Uniform  State  Laws  has  reported 
from  year  to  year  to  the  American  Bar  Association  the  ap- 
pointment by  State  after  State  of  Commissioners  on  Uni- 
formity of  Legislation.  As  these  Commissioners  thus 
appointed  by  the  States  met  in  conference  each  year  the  same 
week  the  American  Bar  Association  met,  and  in  the  same 
place  with  them,  and  does  so  still,  it  resulted  naturally  that 
the  work  on  Uniformity  of  Legislation  has  been  done  at  the 
conferences,  and  no  longer  by  the  Committee  on  Uniform 
State  Laws  of  the  American  Bar  Association. 

Turn  we  now  to  the  annual  reports  of  these  conferences. 
Many  of  the  earlier  ones  arc  already  out  of  print  and  it  is 
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no  longer  possible  to  supply  a  complete  set.  Among  the 
very  first  of  the  Uniform  Laws  recommended  at  the  con- 
ference in  1892  was  one  of  two  short  sections  relating  to 
promissory  notes,  checks,  drafts  and  bills  of  exchange.  At 
this  conference  Commissioners  appointed  for  the  Promotion 
of  Uniformity  of  Legislation  from  the  States  of  New  York, 
Massachusetts,  Pennsylvania,  New  Jersey,  Michigan,  Dela^ 
ware  and  Georgia  were  in  attendance.  The  first  conference 
took  place  at  Saratoga  Springs,  New  York,  on  the  24th  and 
25th  days  of  August,  1892,  and  the  second  at  New  York 
City,  on  the  loth  and  16th  days  of  November,  1892.  Since 
then  they  have  been  held  regularly  each  year  in  connection 
with  the  meetings  of  the  American  Bar  Association,  at  the 
same  place  and  two  or  three  days  prior  thereto,  in  order  that 
the  Commissioners  may  attend  the  meetings  of  both  bodies. 

At  the  conference  held  in  Detroit,  Michigan,  in  August, 
1895,  Mr.  Bergen,  one  of  the  Commissioners  from  New 
Jersey,  offered  resolutions  which  were  slightly  amended  in 
form  and  then  adopted,  as  follows : 

"Resolved,  That  the  Committee  on  Commercial  Law  be 
requested  to  procure  as  soon  as  practicable  a  draft  of  a  bill 
relating  to  commercial  paper,  based  on  the  English  statute 
on  that  subject,  and  on  such  other  sources  of  information  as 
may  be  deemed  proper  to  consult,  and  cause  said  draft  and 
statute  to  be  printed  and  sent  by  mail,  with  a  copy  of  this 
resolution,  to  every  Commissioner  on  Uniform  Law  in 
office. 

"Be  it  further  resolved.  That  the  comments  on  said  draft 
be  sent  to  the  Chairman  of  said  Committee  without  delay, 
and  that  said  Committee  meet  at  a  place  to  be  appointed  by 
the  Chairman,  at  such  time  or  place  as  the  Chairman  may 
fix,  to  revise  said  draft  and  report  the  same  to  the  next  meet- 
ing of  this  conference. 

"And  be  it  further  resolved,  That  the  said  Committee  be 
authorized  to  expend  a  sum  not  to  exceed  two  thousand  dol- 
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lars  in  the  prq)aration,  printing  and  mailing  of  said  draft 
and  bill." 

Subsequently  the  Committee  on  Commercial  Law  met  and 
appointed  a  sub-committee  of  three,  to  carry  out  the  instruc- 
tions contained  in  the  resolution. 

In  September,  1895,  this  sub-committee  employed  John  J. 
Crawford,  Esq.,  of  the  New  York  Bar,  who  had  made  a 
special  study  of  the  law  relating  to  commercial  paper,  to 
prepare  a  draft  of  a  bill  as  required  by  the  resolution.  Upon 
its  completion,  in  December,  it  was  carefully  revised  by  the 
sub-committee  and  annotated  for  convenience  of  study. 
Copies  were  sent  to  all  the  Commissioners  of  other  States  and 
comments  were  invited.  The  sub-committee  consisted  of  the 
three  very  able  and  efficient  Commissioners  from  Xew  Jer- 
sey, J.  Franklin  Fort,  Frank  Bergen  and  J.  D.  Bedle.  and 
they  submitted  their  report  to  the  Legislature  of  Xew  Jersey, 
January  24,  1896,  in  which  they  stated  that  although  the 
Act  in  question  should  not  be  passed  at  that  January  session 
of  the  Legislature  of  New  Jersey,  as  it  was  to  be  submitted 
to  the  conference  of  Commissioners  the  next  summer,  they 
suggested  that  the  bill  be  introduced,  printed  and  distributed 
among  the  members  of  the  Legislature,  or  othen^ise  pub- 
lished. Their  recommendation  was  adopted  and  the  Act 
was  published  in  pamphlet  form  with  the  annotations  re- 
ferred to.  Copies  were  distributed  generally  throughout 
the  country,  in  order  to  make  the  proposed  Act  as  well 
known  as  possible. 

At  the  sixth  conference,  held  at  Saratoga  Springs,  New 
York,  August  15th,  17th  and  18th,  1896,  the  Committee  on 
Commercial  Law  presented  a  copy  of  this  draft  of  an  Act  on 
negotiable  instruments,  and  reported  further,  that  in  addi- 
tion to  the  examination  and  criticism  of  the  Commissioners, 
the  Committee  had  sought  the  opinions  of  experts  and  pro- 
fessors in  this  branch  of  the  law,  and  had  been  aided  by  their 
suggestions  in  the  final  revision  of  the  Act  as  now  presented 
to  the  consideration  of  the  conference. 
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Mr.  Crawford  was  present  throughout  the  sessions  of  the 
conference,  and  during  the  three  days  the  session  lasted,  the 
conference  examined  the  Act,  section  by  section,  going 
through  every  section  with  Mr.  Crawford,  asking  him  for 
explanations,  suggesting  amendments  that  sometimes  were 
adopted,  but  only  after  full  examination,  and  patiently  hear- 
ing the  arguments  presented  on  both  sides.  So  thoroughly 
satisfied  were  the  Commissioners  present  with  the  draft,  that, 
on  motion  of  Judge  Stiness,  of  the  Supreme  Court  of  Rhode 
Island,  after  the  Act  was  adopted  as  a  whole,  it  was  resolved 
that  the  conference  express  its  high  appreciation  of  the  work 
done  by  Mr.  Crawford  in  drafting  the  Negotiable  Instru- 
ments Act,  and  that  a  record  of  thanks  of  the  conference  be 
spread  on  the  minutes. 

The  following  year  the  Committee  on  .Uniform  Laws  of 
the  American  Bankers'  Association,  having  been  directed  by 
the  Executive  Council  to  prepare  a  uniform  law  for  com- 
mercial paper,  with  such  legal  assistance  as  might  be  de- 
sired, reported  that  the  Negotiable  Instruments  Law  seemed 
to  be  a  better  law  for  the  purpose  than  any  they  could  pos- 
sibly frame. 

This  Committee  submitted  a  report  giving  a  summary  of 
the  genesis  of  our  law,  for  which  the  Committee  acknow- 
ledged its  indebtedness  to  an  article  by  Mr.  Sherwood,  pub- 
lished in  the  Yale  Law  Journal,  to  which,  also,  the  writer 
would  here  refer,  as  well  as  to  this  report,  published  as  an 
introduction  to  an  edition  of  our  Act,  printed  and  distributed 
all  over  the  country  by  the  American  Bankers'  Association. 
This  Committee  approved  our  Act  ("A  more  useful  or  tho- 
roughly prepared  statute  on  Commercial  Law  would  be  diffi- 
cult to  find''),  and  recommended  the  Association  to  urge  its 
State  Associations  to  present  the  law  to  their  respective 
State  Legislatures  for  passage.  They  recommended,  further, 
the  appointment  of  a  Committee,  whose  duty  it  should  be 
to  correspond  with  the  several  State  Associations  and  to  look 
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generally  after  the  passage  of  the  law  by  the  several  State 
Legislatures. 

This  report  was  adopted  and  the  Act  was  republished  and 
distributed  throughout  the  country  by  this  powerful  Associ- 
ation. It  has  co-operated  with  the  Commissioners  on  Uni- 
formit}'  of  Legislation  since  then,  in  endeavoring  to  secure 
its  adoption  by  the  Legislatures  of  the  various  States. 

These  endeavors  have  sometimes  had  a  humorous  turn, 
even  though  they  exhibit  a  lamentable  phase  of  American 
politics.  In  one  State,  after  a  full  discussion  before  the 
Judiciary  Committees  of  both  Houses  and  a  favorable 
report  from  both  Committees,  sundry  members  learned  that 
the  law  had  been  favorably  reported  upon  by  the  Bankers' 
Association.  Thereupon  they  reasoned  that  there  must  be 
"something  in  it"  for  the  bloated  capitalist  owners  of  banks, 
and  the  Act  was  "held  up"  to  exact  pa5mient  for  its  passage. 
It  is  still  held  up  in  this  State  and  will  remain  so,  until  the 
members  become  convinced  by  better  education  that  all  there 
is  in  it  is  the  public-spirited  wish  of  bankers  as  well  as  of 
lawyers  to  promote  the  welfare  of  their  coimtry. 

In  another  State,  noted  for  its  subservience  to  a  machine 
and  its  boss,  the  Act  was-  soon  carried  tlirough  both  Houses 
without  a  negative  vote.  Upon  enquiry  how  this  happened, 
we  were  told  the  boss  was  assured  that  the  Act  was  a  good 
one,  with  no  politics  and  no  money  in  it ;  that  it  was  intended 
solely  for  the  public  good  and  that  it  ought  to  be  adopted, 
as  it  would  help  him  with  the  people  of  the  State  if  occasion- 
ally  he  did  something  for  their  benefit.  Being  broad-minded 
enough  to  see  the  reasonableness  of  this  proposition,  he  sub- 
mitted the  Act  to  the  lawyers  of  the  machine,  and  the  machine 
always  commands  the  service  of  lawyers  of  high  ability. 
They  agreed  with  the  argument  advanced,  and  the  law  was 
carried  through  at  once. 

In  another  State,  the  Act  has  been  "held  up"  for  some 
years  now,  because  the  Chairman  of  the  Judiciary  Commit- 
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tec  is  opposed  to  it  and  will  not  allow  it  to  be  considered  by 
his  Committee. 

Year  after  year,  however,  one  State  after  another  has 
adopted  the  act,  after  full  consideration  before  the  Judiciary 
Committee  of  its  Legislature  of  arguments  pro  and  con, 
until  now  it  is  the  law  of  twenty-three  States,  one  District 
and  one  Territory. 

For  the  details  of  the  interesting  controversy  over  the 
merits  and  demerits  of  this  law,  I  must  refer  you  to  an  article 
written  by  me,  published  in  the  Michigan  Law  Review,  Vol. 
IL,  No.  4,  January,  1904,  entitled:  "The  Negotiable  Instru- 
ments Law :  Its  History  and  Its  Practical  Operation." 

It  is  gratifying  to  find  approval  of  the  work  accomplished 
by  the  Commissioners  on  Uniformity  of  Legislation  from 
such  high  authority  as  the  Honorable  Simeon  E.  Baldwin. 
In  an  article  written  by  him  and  published  in  XVIL,  Har- 
vard Law  Review,  on  "Recent  Progress  Towards  Agree- 
ment on  Rules  to  Prevent  Conflict  of  Laws,"  he  says,  p.  403 : 

"The  inconvenience  resulting  from  a  conflict  of  laws  be- 
tween our  States  on  the  subject  of  commercial  paper  has  of 
late  been  largely  avoided  by  the  general  adoption  of  the 
Negotiable  Instruments  Act  framed  by  the  Annual  Confer- 
ence of  the  States  for  Promoting  Uniform  Legislation.  It 
is  from  the  action  of  this  body  that  the  most  is  to  be  hoped 
for  in  the  immediate  future  in  smoothing  the  way  to  general 
agreement  within  the  United  States  as  to  matters  of  private 
law.  Identical  statutes  in  different  States  avoid  many  ques- 
tions incident  to  a  choice  between  different  statutes  of  differ- 
ent States.  The  existence  of  this  American  Conference  as 
a  permanent  body  was  one  of  the  causes  that  encouraged  the 
Netherlands  to  call  the  first  Hague  Conference.  Its  work 
ought  to  be  forwarded  by  all  who  are  interested  in  advancing 
the  unity  of  American  Jurisprudence." 

The  conference  has  taken  up  for  consideration  this  sum- 
mer a  Uniform  Law  of  Sales,  drafted  for  the  conference  by 
Professor  Williston,  of  the  Harvard  Law  School.     Next 
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year  wc  shall  take  up  for  consideration  a  Uniform  Law  of 
Partnership,  drafted  for  us  by  Professor  Ames,  Dean  of 
Harvard  Law  School,  who  is  an  authority  on  this  subject. 

One  of  the  most  powerful  commercial  Associations  of  this 
country,  the  American  Warehousemen's  Association,  has 
placed  fifteen  hundred  dollars  in  our  hands  this  winter  for 
the  purpose  of  securing  a  draft  of  a  Uniform  Law  of  Ware- 
housemen's Receipts,  &c.  This  law  is  now  being  prepared 
for  us  by  Prof.  Williston,  of  the  Harvard  Law  School,  and 
Barry  Mohun,  Esq.,  author  of  a  leading  text-book  on  the 
subject.  It  will  be  taken  up  next  siunmer  for  consideration, 
amendment  and  adoption  by  the  conference. 

In  an  article  on  "The  Law  of  Reason,"  by  Sir  Frederick 
Pollock,  published  in  the  Michigan  Law  Review  for  Decem- 
ber, 1903,  that  great  authority  says,  p.  166 : 

"Perhaps  the  best  example  of  the  sound  and  legitimate 
work  of  equity,  proceeding  on  broad  principles  of  justice  and 
convenience,  and  giving  permanent  definition  to  reasonable 
practice  tried  by  long  experience  is  to  be  found  in  the  law  of 
partnership.  That  law  is  modern  and  self-contained;  it 
owes  very  little  to  early  precedents,  and  hardly  anything  to 
legislation ;  in  about  a  century  it  grew  to  a  condition  so  set- 
tled and  so  acceptable  as  to  be  ripe  for  codification.  In  1890 
it  was  codified  in  England,  and  no  material  fault  has  been 
found  with  the  result.  The  Commissioners  on  Uniformity 
of  Legislation,  who  have  already  done  such  excellent  work 
in  the  United  States,  are  now  turning  their  attention  to  the 
same  subject,  and  it  may  not  be  many  years  before  we  see 
a  substantially  identical  law  of  partnership  enacted  for  the 
English-speaking  world ;  enacted  as  was  the  Negotiable  In- 
struments Law,  not  by  the  invention  of  any  one  man  or 
generation,  but  on  the  firm  base  of  the  combined  l^;al  and 
commercial  reason  of  several  generations." 

Judging  from  our  experience  in  the  past,  it  seems  probable 
that  our  conference  can  accomplish  more  towards  securing 
Uniformity  in  Legislation  among  the  States,  by  taking  up 
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one  subject  after  another,  like  negotiable  instruments,  sales, 
partnership,  &c.,  concerning  which  there  is  universal  need 
of  uniformity  in  the  interests  of  commerce  throughout  the 
country,  and  preparing  a  uniform  law  on  each  topic  with 
the  aid  of  experts.  Such  partial  codification  is  especially 
needed  in  this  country,  where  there  are  more  than  fifty  courts 
of  last  resort  with  no  other  means  than  this  of  bringing 
about  a  reconciliation  among  their  discordant  opinions.  ' 

At  our  conference  in  1900  a  Committee  was  appointed  to 
secure  the  appointment  of  Commissioners  on  Uniformity  of 
Legislation  from  the  States  of  our  Union  where  there  is 
no  provision  yet  made  for  the  appointment  of  Commission- 
ers. The  report  of  this  Committee  may  be  found  in  the 
Report  of  the  Conference  for  1902,  together  with  their  pro- 
posed form  for  an  Act  to  secure  the  appointment  of  such 
Commissioners  in  States  where  no  Commissioners  have  yet. 
been  appointed.  This  Act  recommended  by  the  conference 
is  as  follows : 

An  Act  to  Establish  a  Board  of  Commissioners  for  the  Pro- 
motion of  Uniformity  of  Legislation  in  the  United 
States, 

It  is  enacted  by  the  General  Assembly  as  follows : 
Section  1.  Within  thirty  days  after  the  passage  of  this 
Act,  the  Governor  shall  appoint  three  suitable  persons,  and 
they  and  their  successors  are  hereby  constituted  "A  Board 
of  Commissioners  for  the  Promotion  of  Uniformity  of  Le- 
gislation in  the  United  States.''  Any  vacancy  in  said  Board 
by  resignation,  death,  or  however  otherwise  arising,  shall 
be  filled  by  the  appointment  by  the  Governor  of  a  suitable 
person. 

Sec.  2.  It  shall  be  the  duty  of  said  Board  to  examine  the 
subjects  of  marriage  and  divorce,  insolvency,  the  descent 
and  distribution  of  property,  the  execution  and  probate  of 
wills  and  other  subjects  upon  which  uniformity  of  legisla- 
tion in  the  various  States  and  Territories  of  the  Union  is 
desirable,  but  which  are  outside  the  jurisdiction  of  the  Con- 
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gress  of  the  United  States ;  to  confer  upon  these  matters  with 
the  Commissioners  appointed  by  other  States  and  Territories 
for  the  same  purpose ;  to  consider  and  draft  uniform  laws, 
to  be  submitted  for  approval  and  adoption  by  the  several 
States ;  and  generally  to  devise  and  recommend  such  other 
or  further  course  of  action  as  shall  accomplish  the  purposes 
of  this  Act. 

Sec.  3.  The  said  Board  of  Commissioners  shall  keep  a 

record  of  all  its  transactions,  and  shall,  at  the session 

of  the  Legislature,  in  each  year,  and  may  at  any  other  time, 
make  a  report  of  its  doings  and  of  its  recommendations,  to 
the  General  Assembly. 

Sec.  4.  No  member  of  said  Board  shall  receive  any  com- 
pensation for  his  services,  but  each  member  shall  be  repaid 
from  the  State  Treasury  the  amount  of  his  actual  traveling 
and  other  necessary  expenses  incurred  in  the  discharge  of 
his  official  duty,  after  the  account  thereof  has  been  audited 
by  said  Board  and  by  the  State  Auditor,  and  said  Board  shall 
keep  a  full  account  of  its  expenditures  and  shall  report  it  in 
each  annual  report. 

Sec.  5.  This  Act  shall  take  effect  upon  its  passage. 

You  will  see,  therefore,  gentlemen,  that  the  object  of  this 
Act  is  to  secure  the  appointment  of  broad-minded  men,  of  the 
highest  character  and  standing  in  the  respective  States,  actu- 
ated by  the  desire  to  render  public  service  to  the  public,  in 
order  that  we  may  all  co-operate  in  securing  the  uniformity 
of  these  very  desirable  interests. 

I  hope,  therefore,  that  I  have  said  enough  to  show  you 
that  this  is  a  public-spirited  movement  among  lawyers  to  do 
something,  in  the  words  of  the  Constitution  of  the  Ameri- 
can Bar  Association,  "to  advance  the  science  of  jurispru- 
dence, promote  the  administration  of  justice  and  uniformity 
of  legislation  throughout  the  Union,  and  uphold  the  honor  of 
the  profession  of  the  law.'' 

To  these  notable  ends  I  invite  you  to  join  us  by  seeing  to 
it  that  your  Legislature  passes  an  Act  for  the  appointment 
of  Commissioners  who  will  assist  in  the  performance  of  this 
great  work. 
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CHARLES  HENRY  SIMONTON. 

Between  9  and  10  o'cock  A.  M.,  on  Monday,  the  25th  day 
of  April,  Anno  Domini  nineteen  hundred  and  four,  there 
passed  from  an  earthly  judgeship  to  the  judgment  of  ''the 
Judge  of  all  the  Earth"  that  Carolinian  of  Carolinians, 
Charles  Henry  Simonton,  who  for  nearly  fifty  years  w-as 
conspicuous  in  the  history  of  South  Carolina  as  statesman, 
lawyer  and  jurist. 

Judge  Simonton  was  a  son  of  Charles  S.  Simonton,  a 
native  of  Fairfield  District,  in  this  State,  who  removed  to 
Charleston  about  1810,  and  Elizabeth  Ross,  his  w^ife,  a  na- 
tive of  Ireland,  who  in  her  young  life  was  brought  over  to 
this  country  and  was  brought  up  in  Richland  District.  He 
first  saw  the  light  of  day  in  Charleston,  South  Carolina,  on 
Saturday,  the  11th  of  July,-  A.  D.  1829.  Receiving  his  early 
education  in  Charleston,  he  matriculated  at  the  College  of 
Charleston,  where  he  remained  but  a  short  time,  thence  enter- 
ing the  South  Carolina  College,  in  1846,  where  he  graduated 
w^ith  first  honors  in  the  large  and  distinguished  class  of  1849. 
Upon  his  graduation  he  engaged  in  teaching  for  a  year  or  so, 
as  the  wise  manner  of  that  time  was.  Some  of  his  then  pupils 
are  still  living  in  Charleston.  He  thereupon  became  a  law 
student  under  the  late  Judge  Munro  and  was  admitted  to 
the  Bar  in  1851.  Practicing  by  himself  for  a  while,  his  first 
and  only  partnership  was  formed  about  1857,  in  conjunction 
with  the  distinguished  and  honored  Theodore  G.  Barker,  and 
this  partnership,  though  practically  interrupted  by  force  of 
"the  great  struggle  we  made  for  Constitutional  freedom," 
lasted  without  dissolution  under  the  well  known  name  and 
style  of  Simonton  &  Barker,  from  its  formation  in  1857 
down  to  1886,  when  Judge  Simonton  began  his  great  career 
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on  the  Bench.  In  1852  he  married  a  daughter  of  the  late 
Judge  Glover,  of  Orangeburg,  S.  C,  who  with  thdr 
daughter,  Mrs.  Benjamin  Faneuil  Alston,  survive  him. 

His  career  in  public  life  commenced  with  his  admission 
to  the  Bar,  for  shortly  thereafter  he  was  appointed  Assistant 
Clerk  of  the  House  of  Representatives  of  the  General  As- 
sembly of  the  State,  becoming  by  election,  in  1858,  a  member 
of  that  body  from  Charleston  County,  and  so  continuing  by 
election  after  election  until  1886,  with  the  exception  of  four 
years  of  military  service  in  "the  great  struggle  we  made  for 
Constitutional  freedom,"  and  of  the  eight  years  of  the  Re- 
construction period,  from  1808  to  1876.  For  a  time  he  was 
Speaker  of  the  House  of  Representatives,  and  was  one  of 
the  most  capable  and  remarkable  speakers  that  body  has  ever 
had  as  its  presiding  officer ;  and,  though  theoretically,  others 
may  have  been  as  good  Speakers  as  he,  yet  practically  few 
(if  any)  were  his  equal.  For  several  years  he  also  filled 
with  unexampled  ability  the  greatly  desired  and  most  impor- 
tant position  of  Chairman  of  the  Judiciary  Committee  of  the 
House,  and  brought  to  the  discharge  of  his  duties  as  such  a 
degree  of  celerity  and  skill  seldom  possessed,  being  the 
recognized  leader  of  the  House  (primus  inter  p.  res). 

At  the  outbreak  of  "the  great  struggle  we  made  for  Con- 
stitutional freedom"  he  entered  the  military  service  of  the 
Confederacy  as  Captain  of  the  Washington  Light  Infantry, 
subsequently  becoming  Colonel  of  the  25th  Regiment  of 
South  Carolina.  Volunteers,  which  latter  position  he  con- 
tinued to  hold  in  active  service  until  February,  1865,  when 
he  was  taken  prisoner  by  the  United  States  forces  near  Wil- 
mington, N.  C,  and  was  kept  in  prison  up  to  August,  1865. 
He  was  familiarly  known  as  Colonel  Simonton  until  he  re- 
ceived the  title  of  Judge.  After  his  release  from  imprison- 
ment he  resumed  his  interrupted  work  at  the  Bar  and  in 
public  life,  being  elected  a  member  of  the  Constitutional 
Convention  of  this  State  in  1865,  and  the  same  year  being 
returned  to  the  General  Assembly  as  a  member  of  the  House 
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of  Rq)resentatives,  when  he  became  Speaker  of  the  House. 

Serving  his  State  capably  and  conspicuously  for  years  and 
attaining  great  eminence  at  the  Bar  and  elsewhere,  he  was 
finally  and  deservedly  appointed  by  President  Cleveland,  in 
1886,  as  Judge  of  the  United  States  District  Court  for  the 
District  of  South  Carolina,  succeeding  Judge  Bryan,  and 
took  his  seat  upon  the  Bench  at  Greenville  in  September, 
1886.  So  indefatigable  was  he  in  the  discharge  of  his  judi- 
cial duties,  as  he  had  ever  been  in  all  other  responsibilities 
(for  his  was,  indeed,  a  life  of  work,  a  labor  of  love,  and 
never  "love's  labour  lost") ,  that  he  was  practically  the  United 
States  Circuit  Judge  during  the  term  of  his  District  Judge- 
ship, relieving  Hon.  Hugh.  L.  Bond,  who  was  then  Judge  of 
the  Circuit,  of  almost  all  the  judicial  work  in  South  Carolina. 
Upon  the  death  of  Judge  Bond,  in  1893,  President  Cleveland 
appointed  him  in  succession  United  States  Circuit  Judge  for 
the  4th  Circuit,  not  from  political  influence  or  preferment, 
but  solely  upon  his  remarkable  merits  and  record  as  District 
Judge.  And  he  died  wearing  spotlessly  the  ermine  of  such 
Circuit  Judgeship.  Although  of  the  Federal  Judiciary,  he 
was  ever  a  jealous  guardian  of  the  lawful  rights  and  privi- 
leges of  his  State — one  of  his  last  judicial  acts  being  the 
protection  of  the  people  of  the  State  from  the  incubus  of  the 
so-called  revenue  bond  scrip  debt  of  Reconstruction 
(amounting  to  nearly  $2,000,000.00  of  principal),  although 
he  did  not  live  to  see  his  decision  therein  supported  and 
affirmed  by  the  Supreme  Court  of  the  United  States,  as  it 
has  recently  been. 

In  the  midst  of  his  very  heavy  and  multitudinous  duties 
and  responsibilities  on  the  Bench,  he  yet  found  time  to  serve 
his  community  in  other  ways,  especially  in  the  great  cause  of 
education,  which  to  him  was  as  dear  as  vital.  He  was  for 
a  long  time  and  up  to  his  death  the  Chairman  of  the  Board 
of  School  Commissioners  for  the  city  of  Charleston,  the 
President  of  the  Board  of  Trustees  of  the  Medical  College 
of  the  State  of  South  Carolina,  the  President  of  the  Board  of 
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Trustees  of  the  College  of  Charleston,  the  President  of 
the  Charleston  Lyceum,  a  Trustee  of  the  Gibbes'  Art  Gallery, 
besides  other  such  like  positions ;  and,  in  addition,  he  has  left 
behind  him  evidences  of  literary  work  in  the  line  of  his  pro- 
fession, specially,  among  others,  "The  Equity  Digest"  of  the 
State  from  1776  to  1856,  and  a  hand-book  on  "The  Federal 
Courts — ^their  Organization,  Jurisdiction  and  Procedure." 

The  impress  left  by  him  on  the  Bench  and  the  Bar  and  on 
the  political  organization  of  the  State,  mainly  in  her  Legis- 
lative Department,  must  be  perpetual  and  is  of  a  character 
and  extent  seldom  attained. 

Ripe  in  years  and  heaped  with  honors  well  deserved  and 
worthily  won  and  worn.  Judge  Simonton  "died  in  harness," 
in  the  75th  year  of  his  age,  and  was  buried  on  the  27th  of 
April,  1904,  in  Magnolia  Cemetery,  Charleston,  S.  C. 
Verily,  he  rests  from  his  labors  and  his  works  do  follow  him. 

"Man  goeth  to  his  long  home,  and  the  mourners  go  about 
the  streets — Or  ever  the  silver  chord  be  loosed,  or  the  golden 
bowl  be  broken,  or  the  pitcher  be  broken  at  the  fountain,  or 
the  wheel  broken  at  the  cistern — Then  shall  the  dust  return 
to  the  earth  as  it  was,  and  the  spirit  shall  return  unto  God 
Who  gave  it." 

Memorial  proceedings  on  the  life  and  character  of  Judge 
Simonton  have  been  had  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit,  at  Richmond,  Va.,  in  the 
United  States  Circuit  Court  for  the  District  of  South  Caro- 
lina, at  Charleston,  S.  C,  and  in  the  Supreme  Court  of  the 
State  of  South  Carolina,  at  Columbia,  S.  C,  all  of  which 
have  been  published  together  in  one  volume. 

It  remains  for  the  South  Carolina  Bar  Association  to 
record  separately  in  its  own  Transactions  its  own  especial 
Memorial  of  such  an  exalted  character  or  original  as  well 
as  honorary  member  of  the  Association  as  Charles  Henry 
Simonton. 
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GEORGE  WILLIAM  CROFT. 

Born  at  Newberry,  S.  C,  December  20th,  1846.  Died  at 
Washington,  D.  C,  March  10th,  1904. 

His  parents  moved  to  Greenville,  S.  C,  in  his  early  boy- 
hood, and  there  he  was  prepared  for  admission  into  the 
South  Carolina  Military  Academy,  which  he  entered  in  1863. 

In  February,  1865,  when  the  supreme  hour  of  the  Con- 
federacy had  come  and  on  the  Western  border  of  his  State 
the  tramp  of  Sherman's  triumphant  legions  was  heard,  and 
the  smoke  of  his  march  of  flame  darkened  the  skies  and  shut 
out  hope,  the  cadets  of  that  institution  laid  down  their  text- 
books, took  their  guns  and  went  bravely  and  gallantly,  but 
fruitlessly,  on  "the  last  line  of  defence." 

When  the  unequal  conflict  ended  and  the  peace  of  subju- 
gation had  come,  the  young  soldier,  who  had  faced  the  enemy 
with  all  the  courage  that  had  illustrated  his  Mother  State 
from  the  landing  of  the  Cavalier  on  her  coast,  came  from  his 
baptism  of  fire  a  man,  young  in  years,  but  stout  in  aim  and 
purpose,  to  do  his  full  share  in  rescuing  and  restoring  its 
civilization. 

Taking  up  his  books  again,  he  attended  the  University  of 
Virginia  for  two  years,  after  which  he  read  law  in  the  office 
of  ex-Governor  Benjamin  F.  Perry,  in  Greenville,  S.  C.  In 
1869  he  was  admitted  to  the  Bar  and  in  1872  located  in 
Aiken,  then  a  new  County,  for  the  life  practice  of  his  profes- 
sion. Since  that  time  his  life,  to  its  closing  hour,  was  an 
open  book,  known  and  read  of  all  men  with  pride ;  for  there 
was  no  blot  or  stain  on  its  fair  pages. 

Faithful  to  the  glorious  traditions  of  the  past,  alert  and 
intelligent  as  to  the  perils  of  the  present  and  the  opportuni- 
ties and  responsibilities  of  the  future,  his  head  and  hand  and 
heart  were  consecrated  to  the  purest  and  most  unselfish  pub- 
lic service.  Love  of  justice  and  right,  confidence  in  the  true 
beatings  of  the  hearts  of  his  people,  and  faith  in  the  Provi- 
dence that  guides  and  shapes  the  affairs  of  men,  were  the 
underlying  foundation  principles  of  his  character.     On  that 
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he  builded  his  own  monument,  the  dean,  distinct,  luminous 
record  of  a  true,  a  manly  man,  one  whom  threat  and  peril 
could  not  drive,  nor  ambition  and  prosperity  lure  from  the 
narrow  path  in  which  he  had  set  his  forward  upward  steps. 

In  the  dark  days,  in  the  threatening  nights  of  the  Recon- 
struction era,  that  crucial  time  in  our  history,  his  courage 
never  failed,  his  wisdom  was  never  unequal  to  responsibility, 
his  judgment  never  erred. 

As  County  Chairman  of  Aiken  County,  as  Captain  of  the 
Palmetto  Rifles,  he  led  his  fellow-men  through  dangers  and 
difficulties  well  nigh  appalling ;  close  by  the  edges  of  events, 
where  the  torch  was  ready  to  be  kindled  at  midnight,  the 
bullet  to  be  sped  at  dusk  and  dawn,  safely  and  surely  into 
the  blessed  sunlight  of  a  new  and  perfect  peace.  And  in  the 
bringing  back  of  home  rule,  no  Carolinian  of  his  years  did 
nobler  service. 

The  love,  the  confidence,  the  abiding  trust  in  which  he  was 
held  by  his  home  people  was  shown  year  after  year  in  the 
honors  that  they  showered  upon  him ;  among  others,  those  of 
State  Representative  and  Senator,  and  Member  of  the  58th 
Congress  from  the  Second  Congressional  District  of  South 
Carolina.  The  grief  that  was  felt,  the  sense  of  personal  loss 
that  came  into  every  homo  in  Aiken  County,  from  the  proud- 
est mansion  to  the  humblest  cabin  cottage,  when  the  tidings 
of  his  too  early  death  was  brought  to  them,  was  a  tenderer, 
truer  tribute  to  his  splendid  worth  and  spotless  goodness 
than  words  could  tell,  or  the  pageantry  of  buriel  could  pic- 
ture. 

To  us  of  his  profession,  the  survivors  who  miss  his  goodly 
presence,  his  wise  counsel  his  high  example,  as  we  seek  to 
do  our  parts  as  best  we  may,  his  life  was  an  inspiration,  his 
work  a  commentary  that  we  may  well  learn  from,  until  our 
tasks,  too,  are  all  completed. 

For  some  years  he  was  President  of  our  State  Bar  Asso- 
ciation, and  in  our  heart  of  hearts  we  know  how  grandly  he 
illustrated  our  high  profession,  how  nobly  he  kept  his  soul 
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and  conscience  tender  and  nnseared  through  all  th^Jid^blfed 
years  through  which  he  toiled  for  our  Moth^^f^^eV  *' 

Just  as  his  sun  had  reached  its  hijg^toesf.npon,  with  all  the 
plantings  of  the  morning  years  P^tfe"  for  the  ripening  of  the 
afternoon,  with  eager  pp^rfpnit'ifes  for  broader,  greater 
deeds  and  more  helpfuf*  services  to  his  fellow-men,  he  was 
called  away,  and  before  the  white  Bar  of  the  Eternal  Jus- 
tice he  received  the  "well  done,"  worth  more  than  all  the 
honors  that  earth  could  have  heaped  upon  him. 

We  sorrow  that  our  good  elder  brother  has  left  a  vacant 
place  in  our  Association,  which  none  can  fill  so  well  as  he. 
Yet  we  thank  the  Providence  that  spared  him  so  long  to  be 
our  friend,  our  counsellor,  our  exemplar.  And  we  have  the 
supreme  comfort  of  knowing  that  the  influences  he  has  left 
to  us  will  continue,  the  uplifting  work  to  which  his  life  was 
consecrated ;  and  that  the  laurels  he  has  won  will  keep  fresh 
in  our  care,  until  we  go  to  meet  him  on  the  other  shore. 
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The  Thirteenth  Annual  Meeting  of  tf>e  South  Gtro- 
lina  Bar  Association  will  be  Iield  in  Columbiat  on  the 
tSth  and  }9th  of  January,  1906. 

ROBERT  W-  SHAND, 
President, 

Columbia,  S  C 
HUNTER  A.  GBBES, 
Secretary, 

G)lumbia,  S.  C. 
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